Missouri  Attorney  General's  Opinions  - 1964 


Opinion 

Date 

Topic 

Summary 

1-64 

June 

HOSPITALS. 

It  is  the  duty  of  the  prosecuting  attorney  to  advise  the  county  court 

24 

COUNTY  HOSPITALS. 

PROSECUTING 

ATTORNEYS. 

ATTORNEYS. 

COUNTIES. 

and  the  Board  of  Trustees  of  a county  hospital  concerning  all  legal 
matters  involving  the  hospital.  It  is  the  duty  of  the  prosecuting  attorney 
to  collect  delinquent  bills  owed  such  hospital.  The  county  court  may 
authorize  the  prosecuting  attorney  to  employ  associate  counsel  if  suits 
are  instituted  for  the  collection  of  such  accounts  outside  the  county  in 
which  the  hospital  is  located  or  outside  the  State  of  Missouri. 

4-64 

Apr  10 

Opinion  letter  to  the  Honorable  Joe  R.  Ellis 

6-64 

Sept  23 

MAGISTRATES. 

MAGISTRATE  COURT. 

REMISSION  OF  FINE 

OR  SENTENCE. 

EXECUTION  - STAY 

OF. 

JUDGMENT  OF 

CONVICTION. 

SUSPENSION  OF 

IMPOSITION  OF 

SENTENCE. 

SUSPENSION  OF 

EXECUTION  OF 

SENTENCE. 

PAROLE. 

PROBATION. 

1.  A magistrate  judge  may  not  remit  a portion  of  a fine  or  a sentence 
of  imprisonment  previously  imposed  nor  may  he  set  aside  a judgment 
of  conviction  previously  imposed. 

2.  Magistrate  courts  may  grant  a stay  of  execution  for  a period  of  not 
more  than  six  months  at  the  expiration  of  which  the  defendant  must 
comply  with  the  sentence.  A bond  is  required  during  the  period  that 
execution  is  stayed. 

3.  The  magistrate  court  may  grant  a stay  of  execution  for  purposes  of 
appeal  for  so  long  as  is  necessary  until  the  judgment  becomes  final.  A 
bond  is  also  necessary  under  these  circumstances. 

4.  All  magistrate  courts  and  the  St.  Louis  Court  of  Criminal  Correction 
do  have  the  power  to  suspend  either  the  imposition  or  the  execution 
of  sentence  following  a conviction  of  a misdemeanor.  In  so  doing,  the 
judge  may  place  the  defendant  on  probation. 

5.  Magistrate  courts  and  the  St.  Louis  Court  of  Criminal  Correction  are 
empowered  to  grant  paroles  to  persons  who  are  imprisoned  pursuant 
to  a conviction  in  said  courts  and  prior  to  the  expiration  of  the  term  of 

the  sentence. 

7-64 

Mar  2 

Opinion  letter  to  the  Honorable  Bill  D.  Burlison 

8-64 

Feb  14 

Opinion  letter  to  Mr.  John  W.  Ridgeway 

10-64 

Jan  27 

WITHDRAWN 

11-64 

Feb  28 

WORKMEN'S 

COMPENSATION. 

TAXATION. 

Notice  of  levy  for  income  taxes  under  workmen's  compensation. 

12-64 

June 

INDUSTRIAL 

A municipality  which  owns  a manufacturing  or  industrial  facility 

22 

DEVELOPMENT. 

MUNICIPALITIES. 

developed  under  Section  71.790  to  71.850,  RSMo  1963  Cum.  Supp., 
may  not  require  a tenant  thereof,  as  part  of  the  leasing  agreement,  to 

CITIES. 

TAXATION. 

pay  monies  in  lieu  of  taxes  to  another  taxing  body. 

14-64 

Jan  10 

SCHOOLS  & SCHOOL 

DISTRICTS. 

COUNTY  BOARDS  OF 

EDUCATION. 

When,  does  the  present  terms  of  the  County  Board  of  Education  of  a 
third  class  County  expire,  under  the  provisions  of  paragraph  four  (4)  of 

the  new  section  165.657? 

In  third  class  Counties  with  two  (2)  County  Court  Districts,  and  under 
the  provisions  of  paragraph  five  of  said  statute,  may  the  voters  in  one 
County  Court  District  vote  on  candidates  in  the  other  County  Court 
District?  Does  the  Legislature  have  the  power  to  terminate  or  shorten 
the  term  of  a properly  elected  and  serving  County  School  Board 

member? 

15-64 

Feb  17 

SOIL  CONSERVATION 

DISTRICTS  AND 

SUBDISTRICTS. 

TAXATION. 

(1)  Federal,  state  and  county  lands  are  not  to  be  considered  in 
calculating  the  percentage  of  agreements  necessary  to  carry  out 
recommended  soil  conservation  measures  and  proper  farm  plans  from 
owners  of  not  less  than  sixty-five  percent  of  the  lands  situated  in  the 
subdistrict  required  by  Section  278.250,  Cum.  Supp.  1963;  (2)  The 
subdistrict  levy  under  Section  278.250,  supra,  is  to  be  assessed  only 
upon  real  estate;  (3)  Under  Section  278.170,  Cum.  Supp.  1963,  the  real 
estate  in  incorporated  towns  and  cities  may  be  included  in  a subdistrict 
and  taxed;  (4)  For  a city  resident  to  vote  in  the  referendum  provided 
by  Section  278.200,  RSMo  1959,  he  must  qualify  as  a land 
representative  which  is  defined  in  Section  278.070,  Cum.  Supp.  1963; 
and  (5)  Incorporated  towns  and  cities  are  not  included  in  watershed 
subdistricts  organized  prior  to  October  13,  1963. 

16-64 

Jan  6 

MOTOR  VEHICLES. 

HABITUAL 

CRIMINALS. 

DRUNK  DRIVERS. 

Any  person  who  is  convicted  of  operating  a motor  vehicle  in  an 
intoxicated  condition,  Section  564.440,  RSMo  Sum. Supp.  1963,  and 
who  was  previously  convicted  of  violating  Section  564.440,  RSMo  1959, 
shall  be  punished  as  a subsequent  offender  under  the  applicable 
provision  of  Section  564.440  RSMo  Cum. Supp.  1963. 

19-64 

Jan  23 

TAXATION. 

MUNICIPAL  HOUSING 

AUTHORITY. 

Municipal  housing  authority  subject  to  Chapter  99,  RSMo  1959,  not 
liable  for  ad  valorem  taxes  assessed  and  levied,  but  not  collected,  on 
property  it  condemns,  and  such  property  may  not  be  sold  for  such 

taxes. 

21-64 

June  5 

ADMINISTRATIVE 

LAW. 

STATE  BOARD  OF 

EMBALMING. 

The  so-called  "Pre-Need  Arrangement  For  Memorial  Services"  is  not  a 
pre-need  burial  plan  within  the  meaning  of  Section  333.035-l(12)(d), 
RSMo  1959,  but  is  only  a discount  certificate.  Licensed  embalmers  who 
directly  or  indirectly  enter  into  Articles  of  Agreement  for  the  sale  of 
such  plans  are  guilty  of  unprofessional  conduct  as  defined  in  Section 
333.035-l(12)(d).  However,  neither  subparagraphs  (c)  nor  (d)  of  this 
section  prohibit  embalmers  from  entering  into  contracts  providing  for 
the  sale  of  genuine  pre-need  burial  plans. 

22-64 

May  26 

Opinion  letter  to  the  Honorable  Gerald  Kiser 

27-64 

June 

24 

Opinion  letter  to  the  Honorable  Lawrence  F.  Gepford 

28-64 

Jan  31 

CRIMINAL  LAW. 

MISDEMEANOR. 

FELONY. 

DRIVING  WHILE 

INTOXICATED. 

DRUNK  DRIVERS. 

MOTOR  VEHICLES. 

HABITUAL 

CRIMINALS. 

INFORMATIONS. 

(1)  A person  charged  under  DWI  statute  before  its  repeal  may  be  tried 
thereunder  after  its  repeal.  However,  the  maximum  punishment  cannot 
exceed  that  imposable  under  the  new  DWI  statute  (Section  564.440, 
RSMo  Cum.  Supp.  1963),  and  the  minimum  punishment  may  be 
imposed  under  the  repealed  DWI  statute  (Section  564.460,  RSMo 

1959). 

(2)  Felony  convictions  for  DWI  obtained  prior  to  October  13,  1963,  may 
be  pleaded  and  proved  against  a defendant  to  punish  him  as  a 
subsequent  offender  under  Section  564.440,  RSMo  Cum.  Supp.  1963. 

(3)  The  information  or  complaint  should  recite  the  necessary  elements 
of  DWI  and  the  prior  convictions  should  be  pleaded  in  the  same 
manner  as  priors  under  Section  556.280,  RSMo  1959. 

29-64 

Mar  11 

ASSESSOR. 

COUNTY  ASSESSOR. 

SECOND  CLASS 

COUNTY. 

MILEAGE. 

TRAVEL  EXPENSES. 

An  assessor  of  a second  class  county  may  receive  from  the  county 
court  reimbursement  for  reasonable  travel  expenses  actually  and 
necessarily  incurred  in  carrying  out  his  official  duties  within  the  county 
at  the  reasonable  rate  of  eight  cents  per  mile. 

30-64 

Feb  7 

COUNTY  COLLECTOR. 

FIRE  PROTECTION 

DISTRICT. 

The  Collector  of  St.  Louis  County  in  collection  of  Fire  Protection  District 
taxes  should  deduct  a commission  of  one  per  cent  of  such  taxes. 

32-64 

Feb  19 

Opinion  letter  to  the  Honorable  Ronald  M.  Belt 

33-64 

Jan  30 

NURSING  HOMES. 

NURSING  HOME 

DISTRICTS. 

BONDS. 

ELECTIONS. 

Nursing  home  district  may  not  issue  bonds  up  to  ten  per  cent  of  value 
of  taxable  tangible  property  in  such  district.  Nursing  home  districts  may 
issue  bonds  to  an  amount  of  five  per  cent  of  the  value  of  the  taxable 
tangible  property  in  such  district. 

34-64 

May  21 

CITIES,  TOWNS  & 

VILLAGES. 

INCORPORATION  OF 

CITIES. 

CITY  MANAGER 

ORGANIZATION. 

MUNICIPALITIES. 

COUNTY  COURT. 

County  court  cannot  incorporate  unincorporated  area  upon  petition  as 
third  class  city  with  city  manager  form  of  government.  Upon  petition 
for  incorporation  as  third  class  city  with  city  manager  form  of 
government  county  court  may  incorporate  as  regular  third  class  city. 

35-64 

Feb  7 

BRIDGES. 

COMPENSATION. 

It  is  not  part  of  the  official  duties  of  a county  highway  engineer  to 
design  and  supervise  the  construction  of  bridges  built  by  a special  road 

COUNTY  HIGHWAY 

ENGINEER. 

HIGHWAY  ENGINEER. 

SPECIAL  ROAD 

DISTRICT. 

district  organized  under  the  provisions  of  Sections  233.010  to  233.165, 
RSMo.  The  county  highway  engineer  may  be  employed  and 
compensated  by  such  special  road  district  to  design  and  supervise  the 
construction  of  a bridge  to  be  built  by  such  special  road  district. 

39-64 

Feb  6 

GASOLINE  TAX. 

SPECIAL  ROAD 

DISTRICTS. 

COUNTIES. 

Counties  are  not  authorized  to  give  a specific  percentage  or  a specific 
amount  of  motor  fuel  tax  moneys  to  a special  road  district  to  be 
expended  as  such  district  sees  fit. 

40-64 

Feb  19 

Opinion  letter  to  the  Honorable  Charles  G.  Hyler 

43-64 

Apr  3 

SALES  TAX. 

Section  144.025,  RSMO  Cum.  Supp  1963  applies  to  every  retail  sale 
involving  a trade-in  allowance,  regardless  of  whether  the  person 
seeking  to  avail  himself  of  the  trade-in  allowance  had  actually  paid  tax 
on  the  traded-in  property. 

44-64 

Mar  6 

RECORDER  OF  DEEDS. 

COUNTY  RECORDER 

OF  DEEDS. 

DEATH  CERTIFICATES. 

RECORDS. 

The  recorder  of  deeds  has  authority  to  accept  for  recording  certified 
copies  of  death  certificates. 

47-64 

June  8 

Opinion  letter  to  Mr.  Leon  F.  Burton 

50-64 

Mar  5 

Opinion  letter  to  the  Honorable  Harold  L.  Henry 

55-64 

Feb  5 

SCHOOLS. 

SCHOOL  DISTRICTS. 

ELECTIONS. 

In  school  districts  organized  under  Sections  165.377-165.553  having  a 
population  of  75,000  - 200,000  where  a city  political  committee  does 
not  exist,  nominations  of  candidates  for  school  directors  must  be  made 
under  Section  165.470  (3),  RSMo  1959,  i.e.,  by  petition  in  the  manner 
provided  by  Sections  120.180  - 120.230  RSMo.  The  school  board  of 
school  districts  organized  under  Sections  165.377  - 165.553  having  a 
population  of  75,000  - 200,000  have  no  authority  to  set  forth  by  rule  a 
method  for  nominating  school  board  members.  In  school  districts 
organized  under  Section  165.377  - 165.553,  the  school  director 
election  must  be  held  in  April  1964,  even  though  no  city  political 

committee  exists. 

57-64 

Apr  24 

RECORDER  OF  DEEDS. 

THIRD  CLASS 

COUNTIES. 

DUTIES. 

COMPENSATION. 

Recorder  of  deeds  of  trust  of  third-class  county  keeping  marginal 
release  of  deeds  of  trust  record  receiving  additional  compensation  of 
one  thousand  dollars  per  year  therefor,  under  Section  59.255,  RSMo 
1959,  and  who  adopts  microfilming  for  recording  all  instruments,  as 
provided  by  Section  109.120(3),  RSMo  Cum.  Supp.  1963,  is  not  relieved 
of  duty  to  keep  marginal  release  of  deeds  of  trust  record.  He  shall 
continue  keeping  said  record  and  receiving  compensation  therefor,  as 
long  as  all  previously  nonmicrofilm-recorded  deeds  of  trust  capable  of 

release  by  marginal  entry  remain  unsatisfied  of  record.  When  all  such 
deeds  of  trust  have  been  satisfied  of  record,  recorder  shall  cease  to 
keep  marginal  release  of  deeds  of  trust  and  shall  not  be  paid  any 
further  compensation  for  keeping  said  record. 

58-64 

May  15 

STATE  BOARD  OF 

COSMETOLOGY. 

RULES. 

REGULATIONS. 

ADMINISTRATIVE 

LAW. 

COSMETOLOGY. 

The  State  Board  of  Cosmetology  may  issue  reasonable  regulations:  (1) 
prescribing  the  course  of  study  in  a licensed  school;  (2)  prescribing  the 
minimum  floor  space  for  obtaining  and  keeping  a school  license;  (3) 
requiring  advertising  by  schools  to  be  nondeceptive  so  that  work  done 
by  students  must  be  advertised  as  such;  (4)  prescribing  a reasonable 
examination  for  applicants  for  school  licenses;  (5)  prohibiting  the  use  of 
brush  curlers  in  licensed  schools  and  shops  if  it  is  impracticable  to  keep 
them  sanitary  or  making  reasonable  sanitary  requirements. 

The  State  Board  of  Cosmetology  has  not  been  authorized  by  statute  to 
make  regulations:  (6)  prohibiting  a licensed  school  owner  from  having 
a licensed  shop;  (7)  requiring  a shop  owner  who  teaches  an  apprentice 

to  be  a licensed  instructor. 

59-64 

Jan  22 

BOARD  OF 

COSMETOLOGY. 

COSMETOLOGY. 

COMPENSATION. 

Members  of  Board  of  Cosmetology  cannot  be  compensated  for 
conducting  examinations. 

61-64 

Jan  16 

Opinion  letter  to  the  Honorable  Robert  B.  Paden 

62-64 

Feb  24 

COUNTY  COURTS. 

ELECTIONS. 

TIME. 

County  courts  do  not  have  authority  to  regulate  time  standards  to  be 
used  in  the  county.  County  court  is  without  power  to  order  or  conduct 
an  election  for  adopting  a uniform  time  standard  for  the  county. 

64-64 

Mar  6 

Opinion  letter  to  the  Honorable  Frank  Conley 

65-64 

Mar  23 

CRIMINAL  LAW. 

CRIMINAL 

PROCEDURE. 

CONSECUTIVE 

SENTENCE. 

CONCURRENT 

SENTENCE. 

SENTENCING. 

DEPARTMENT  OF 

CORRECTIONS. 

1)  That  portion  of  Section  222.020,  RSMo  1959,  which  provides  that 
sentences  must  be  cumulative  in  certain  instances,  does  not  apply 
when  the  defendant  already  under  sentence  to  the  custody  of  the 
Department  of  Corrections,  is  convicted  of  another  crime  committed 
prior  to  imposition  of  the  sentence  which  he  is  serving. 

2)  Where  no  statutory  requirement  to  the  contrary  applies,  it  is  within 
the  discretion  of  a court  imposing  sentence  to  the  custody  of  the 
Department  of  Corrections  to  determine  whether  or  not  it  shall  be 
served  consecutive  to  or  concurrent  with  prior  sentences  to  the  same 
department. 

67-64 

Mar  6 

BONDS. 

REVENUE  BONDS. 

NURSING  HOMES. 

COUNTY  COURTS. 

The  county  court  has  authority  under  Section  205.375,  RSMo  1959,  to 
issue  revenue  bonds  for  the  purpose  of  acquiring  land  and  sites  for 
nursing  homes. 

68-64 

Jan  16 

INSURANCE. 

Articles  of  Incorporation  of  First  American  Security  Life  Insurance 

Company 

69-64 

Feb  14 

Opinion  letter  to  the  Honorable  Charles  P.  Moll 

70-64 

May  25 

Opinion  letter  to  the  Honorable  Norman  J.  Williams 

72-64 

Jan  17 

BANKS. 

TREASURER. 

STATE  TREASURER. 

STATE  DEPOSITORY. 

DEPOSITARIES. 

STATE  MONEYS. 

CONSOLIDATION  OF 

BANKS. 

When  two  banks  having  state  depository  contracts  consolidate, 
unnecessary  to  execute  depository  contract  with  consolidated  bank. 

73-64 

Mar  9 

ASSESSORS. 

ASSESSMENT  OF 

PERSONAL 

PROPERTY. 

TAXATION. 

TAXATION  OF 

PERSONAL 

PROPERTY. 

AGRICULTURAL  FIELD 

CROPS. 

1.  Section  137.115(2),  RSMo  1959,  respecting  the  assessment  for 
taxation  of  agricultural  field  crops,  does  not  violate  Art.  X,  Sec.  4 (a) 
and  (b)  of  the  Constitution  of  Missouri  and  is  constitutional. 

2.  The  taxpayer  should  claim  his  right  to  exemption  under  Section 
137.115  by  informing  the  assessor  when  taxable  personal  property 
consists  of  agricultural  field  crops  in  an  unmanufactured  condition 
intended  to  be  used  solely  as  seed  or  in  the  feeding  of  livestock  or 
poultry. 

75-64 

Mar  31 

Opinion  letter  to  Mr.  Proctor  N.  Carter 

76-64 

Mar  6 

INHERITANCE  TAX 

WAIVERS. 

CORPORATE  STOCK. 

If,  after  the  filing  of  the  inventory  and  appraisement  of  the  estate  of 
the  decedent,  it  is  the  opinion  of  the  court  entered  of  record  that 
these  items  are  not  taxable,  then  and  only  then  do  the  provisions  of 
Section  145.210,  RSMo  become  inoperative. 

77-64 

Mar  16 

GASOLINE  TAX. 

STATUTORY 

CONSTRUCTION. 

Motor  fuel  tax  claims  for  refund  which  had  not  been  filed  with  the 

Collector  of  Revenue  within  120  days  next  preceding  October  13,  1963, 
had  legally  expired  and  were  not  revived  when  Section  142.230,  RSMo 
Cum.  Supp.  1963  was  amended  extending  the  period  of  filing  such 
claims  from  120  days  to  one  year. 

78-64 

Jan  23 

Opinion  letter  to  the  Honorable  Brunson  Hollingsworth 

79-64 

Nov  10 

WITHDRAWN 

80-64 

Mar  9 

COUNTY  CLERK. 

DEPUTY  COUNTY 

CLERK. 

JOHNSON  GRASS. 

A deputy  county  clerk  may  accept  additional  employment  from  the 
County  Weed  Control  Board  and  receive  compensation  for  his  services. 
This  compensation  is  separate  from  and  is  not  to  be  considered  subject 
to  the  limitations  imposed  by  Section  51.450,  RSMo  relating  to  the 
compensation  of  deputy  county  clerks. 

84-64 

Feb  4 

Opinion  letter  to  the  Honorable  M.  E.  Morris 

86-64 

Mar  6 

ELECTIONS. 

CANDIDATES. 

FILING  FEES. 

Candidates  who  filed  for  office  and  paid  their  filing  fee  prior  to  October 
13,  1963,  as  required  by  Section  120.350,  RSMo  1959,  need  not  pay  an 
additional  filing  fee  as  required  by  Section  120.350,  RSMo  Cum.  Supp. 
1963  in  order  to  be  eligible  candidates. 

87-64 

July  8 

Opinion  letter  to  the  Honorable  M.  E.  Morris 

88-64 

May  22 

ACCREDITATION. 

BUSINESS  COLLEGES. 

COLLEGES. 

CONTRACTS. 

INSURANCE. 

MINORS. 

Capitol  Business  College  is  not  "an  accredited  university,  college  or 
conservatory"  within  the  meaning  of  Section  431.067,  RSMo  Cum. 

Supp.  1963;  hence,  a minor  cannot  execute  a legally  binding  note  or 

notes  for  his  education  at  that  institution. 

93-64 

Mar  11 

LINCOLN  UNIVERSITY. 

STATE  TREASURER. 

The  State  Treasurer  should  not  transfer  the  balance  in  the  Lincoln 

University  Fund  to  the  General  Revenue  Fund. 

95-64 

Feb  12 

INSURANCE. 

Articles  of  Incorporation  of  Republic  States  Life  Insurance  Company 

96-64 

Mar  11 

VAGRANCY. 

MISDEMEANOR. 

NONSUPPORT. 

CRIMINAL  LAW. 

A man  may  be  prosecuted  under  Section  563.340,  1959,  relating  to 
vagrancy,  for  his  willful  neglect  or  refusal  to  support  his  family,  even 
though  he  is  divorced  at  the  time  prosecution  is  initiated,  if  such  willful 
neglect  or  refusal  is  alleged  to  have  taken  place  prior  to  said  divorce. 

98-64 

Mar  4 

Opinion  letter  to  the  Honorable  Maurice  Schechter 

99-64 

Mar  5 

Opinion  letter  to  the  Honorable  Milton  Carpenter 

100-64 

Feb  13 

Opinion  letter  to  the  Honorable  J.  E.  Schellhorn 

101-64 

Mar  19 

Opinion  letter  to  the  Honorable  Frank  M.  Karsten 

102-64 

Feb  18 

WITHDRAWN 

103-64 

Feb  28 

Opinion  letter  to  the  Honorable  Kennard  L.  Fenton 

104-64 

Feb  18 

Opinion  letter  to  the  Honorable  Herman  G.  Kidd 

105-64 

Oct  14 

COUNTY  CLERK. 

COUNTY  COURT. 

COUNTY  HIGHWAY 

ENGINEER. 

COUNTY  WARRANTS. 

HIGHWAY  ENGINEER. 

PRESIDING  JUDGE. 

PURCHASES. 

WARRANTS. 

(1)  County  engineer  of  a third  class  county  is  not  authorized  to 
purchase  material  and  incur  expenses  on  behalf  of  county  in  absence 
of  order  of  record  by  county  court;  (2)  New  county  highway  engineer 
has  no  authority  to  approve  unauthorized  expenditures  incurred  by 
former  county  highway  engineer  and  the  county  court  may  not  ratify 
and  pay  such  bills;  (3)  Presiding  judge  of  the  county  court  is  not 
required  to  sign  warrants  for  expenses  incurred  by  unauthorized 
county  officer;  (4)  County  warrant  not  signed  by  presiding  judge  of 
county  court  cannot  be  lawfully  issued;  (5)  Without  order  of  record, 
county  clerk  may  not  issue  and  presiding  judge  is  not  authorized  to 
sign  county  warrant. 

107-64 

Feb  25 

Opinion  letter  to  Mr.  Austin  Hill 

108-64 

Feb  28 

Opinion  letter  to  the  Honorable  David  Thomas 

109-64 

Apr  28 

TUITION. 

SCHOOLS. 

HIGH  SCHOOL 

TUITION. 

SCHOOL  DISTRICTS. 

The  term  "debt  service"  as  used  in  Section  161.095,  RSMo  1963  Supp., 
refers  only  to  the  indebtedness  of  the  high  school  attended  and  the 

indebtedness  of  other  schools  is  not  included  within  this  term. 

111-64 

Mar  2 

Opinion  letter  to  the  Honorable  Joe  R.  Ellis 

118-64 

July  7 

COMPENSATION. 

COUNTY  CLERK. 

DEPUTY  CLERK. 

DEPUTY 

REGISTRATION 

CLERK. 

REGISTRATION 

OFFICER. 

SALARY. 

Limitation  on  the  amount  a clerk  of  a third  class  county  may  pay  for 
deputy  hire  in  Section  51.450  RSMo  does  not  apply  to  limit  the  amount 
he  may  pay  a deputy  registration  clerk  appointed  under  Section 

116.030  RSMo.  Such  deputy  registration  clerk  may  be  assigned  duties 
in  the  nature  of  those  ordinarily  performed  by  a deputy  clerk. 

114-64 

Mar  3 

Opinion  letter  to  the  Honorable  Daniel  V.  O'Brien 

116-64 

Mar  27 

CRIMINAL  LAW. 

CRIMINAL 

PROCEDURE. 

FELONIES. 

INFORMATIONS. 

TRIAL. 

SEPARATE  CRIMES. 

WAIVER. 

A defendant  may  not  properly  be  charged  and  convicted  at  the  same 
trial  of  two  distinct  felonies  (except  as  authorized  by  statute)  unless  he 
waives  this  procedure  by  not  objecting  during  trial  or  after  trial. 

117-64 

Mar  10 

TOWNSHIPS. 

COMMITTEE. 

WARDS. 

TOWNSHIP 

COMMITTEES. 

In  a township  which  contains  a city  ward  from  which  committeemen 
and  committeewomen  are  elected,  a resident  of  such  city  ward  may 
not  file  for  the  position  of  township  committeeman  or 

committeewoman. 

119-64 

Mar  6 

Opinion  letter  to  the  Honorable  William  E.  Seay 

120-64 

Mar  4 

LIBRARY. 

LIBRARY  BOARD. 

CITY  LIBRARY  BOARD. 

ST.  JOSEPH  LIBRARY 

BOARD. 

PURCHASE  OF  BOOKS 

AND  SUPPLIES. 

The  city  library  board  of  the  City  of  St.  Joseph  is  authorized  by  the 
charter  and  by  the  statutes,  to  make  its  own  purchases  of  necessary 
books  and  supplies  for  the  use  of  the  library.  No  order  or  ordinance  of 
the  City  of  St.  Joseph  or  its  officers  compelling  the  purchase  of  all 
supplies  by  the  city  purchasing  agent,  is  applicable  to  the  city  library 

board. 

CITY  PURCHASING 

AGENT. 

CITY  PURCHASES. 

122-64 

Apr  21 

CRIMINAL  LAW. 

PROSECUTING 

ATTORNEY. 

Prosecuting  Attorney  has  not  further  jurisdiction  over  criminal  case 
erroneously  commenced  in  his  county,  but  transferred  by  Circuit  Court 
to  proper  county  in  which  crime  was  committed. 

123-64 

June  4 

SALES  TAX. 

INSECTICIDES. 

The  sale  of  Aldrain  granules  which  are  planted  with  corn  seed  is  not 
exempt  from  the  Missouri  sales  tax. 

128-64 

June  1 

ELECTIONS. 

JUDGES  OF 

ELECTION. 

VOTERS. 

COMPARATIVE 

SIGNATURE  CARD. 

Any  question  of  doubt  concerning  the  identity  of  a voter  who  signs  the 
comparative  signature  card  under  Section  118.475,  RSMo  Cum.  Supp. 
1963,  must  be  decided  against  the  voter  by  a majority  of  all  judges  of 
election  in  the  precinct  before  he  may  be  denied  the  right  to  vote  by 
reason  thereof.  A voter  who  is  denied  the  right  to  vote  on  such  ground 
is  entitled  to  vote  upon  complying  with  the  procedure  set  out  in 

Section  118.490,  RSMo.  A voter  who  willfully  refuses  to  sign  the 
comparative  signature  card  is  not  entitled  to  vote. 

129-64 

Apr  1 

ELECTIONS. 

BALLOTS. 

ABSENTEE  BALLOTS. 

VOTING. 

REGISTRATION. 

PEACE  CORPS. 

Peace  Corps  Volunteers  may  vote  absentee  ballots  even  though  not 
registered. 

131-64 

June 

26 

PLANNING 

COMMISSION. 

ATTORNEYS  RIGHT 

TO  EMPLOY. 

PROSECUTING 

ATTORNEYS. 

Planning  Commission  may  not  employ  legal  counsel.  The  prosecuting 
attorney  must  act  for  Planning  Commission. 

132-64 

July  15 

FEES  & SALARIES. 

SHERIFFS. 

Sheriffs  in  Second  Class  counties  may  retain  civil  fees  as  prescribed  in 
Section  57.280,  RSMo  1959,  only  to  amount  allowed  by  Section  57.340, 
RSMo  1959,  and  are  prohibited  by  Section  57.380,  RSMo  1959,  from 
retaining  fees  collected  in  criminal  cases  as  outlined  in  Section  57.290, 
RSMo  1959.  Sheriffs  and  their  deputies  in  Second  Class  counties  may 
be  reimbursed  for  travel  expense,  incurred  in  making  criminal 
investigations. 

133-64 

Mar  18 

COUNTY  BOARDS  OF 

EDUCATION. 

ELECTIONS. 

SCHOOLS. 

SCHOOL  DISTRICTS. 

All  residents  of  a school  district  shall  vote  as  prescribed  by  law  upon 
the  county  board  of  education  (Section  165.657,  RSMo  1963  Cum. 

Supp.)  which  has  jurisdiction  over  their  district  regardless  of  what 
county  the  voter  lives  in.  Where  a part  of  a school  district  projects 
outside  the  county  and  is  contiguous  to  both  county  court  districts,  the 

county  court  district  line  is  to  be  also  projected  so  as  to  bisect  the 
whole  district  and  all  voters  of  the  district  are  to  vote  upon  those 
members  of  the  county  board  of  education  to  be  elected  from  the 
area  on  that  side  of  the  bisecting  line  in  which  the  voter  resides. 

135-64 

Apr  24 

PUBLIC 

ADMINISTRATOR. 

The  public  administrator  is  an  elected  county  official  and  must  file  with 
the  county  clerk  a certified  list  of  all  fees  received  for  performance  of 
his  statutory  duties  as  provided  by  Section  51.150,  paragraphs  (5)  and 
(6),  RSMo  Supp.  1963. 

136-64 

Mar  18 

INSURANCE. 

Articles  of  Incorporation  of  Mid-West  National  Fire  and  Casualty 
Insurance  Company. 

137-64 

May  19 

Opinion  letter  to  the  Honorable  Daniel  V.  O'Brien 

138-64 

May  7 

Opinion  letter  to  the  Honorable  Maurice  Schechter 

139-64 

July  1 

Opinion  letter  to  George  A.  Ulett,  M.  D. 

140-64 

May  19 

WITHDRAWN 

141-64 

July  14 

Opinion  letter  to  the  Honorable  Brunson  Hollingsworth 

142-64 

May  13 

Opinion  letter  to  the  Honorable  Ronald  M.  Belt 

146-64 

June  2 

AIRPORTS. 

BONDS. 

County  may  issue  bonds  for  acquiring  an  airport  and  for  erecting 
buildings  thereon  and  for  equipping  said  airport  for  the  purpose  for 

which  it  was  constructed. 

146-64 

Apr  3 

Opinion  letter  to  the  Honorable  A.  M.  Spradling,  Jr. 

147-64 

Apr  1 

STATE  RETIREMENT 

BOARD. 

COMMISSION  ON 

HIGHER  EDUCATION. 

UNIVERSITY  OF 

MISSOURI. 

An  employee  of  the  Missouri  Commission  on  Higher  Education  is  not 
eligible  for  membership  in  the  University  of  Missouri  Retirement  Plan. 
However,  he  must  become  a member  of  the  Missouri  State  Employees' 
Retirement  System  at  the  time  of  his  employment  with  the 

Commission. 

148-64 

May  19 

Opinion  letter  to  the  Honorable  Ralph  H.  Duggins 

149-64 

Apr  22 

OFFICERS. 

CITY  MARSHAL. 

CHIEF  OF  POLICE. 

FOURTH -CLASS 

CITIES. 

CITIES,  TOWNS  and 

VILLAGES. 

In  a fourth  class  city  the  office  of  elected  marshal  is  abolished  when  a 
chief  of  police  is  appointed,  the  appointment  being  authorized  by 
ordinance  enacted  pursuant  to  a vote  of  the  people  under  provisions 
of  Section  79.050,  RSMo. 

162-64 

June 

22 

Opinion  letter  to  Mr.  James  T.  Riley 

153-64 

Apr  17 

Opinion  letter  to  Mr.  William  A.  McDonnell 

1 54-64 

July  27 

CORPORATION. 

A stock  business  corporation  may  not  provide  by  its  articles  of 
incorporation  for  the  distribution  of  its  assets  upon  dissolution  to 
organizations  of  a charitable  or  tax-exempt  nature. 

155-64 

May  18 

CONSERVATION 

COMMISSION. 

COUNTY  CLERKS. 

SALARIES  AND  FEES. 

Section  51.150,  RSMo  Supp.  1963,  requires  the  county  clerk  to  file  a 
certified  list  of  all  salaries  and  nonaccountable  fees  received  by  each 
elected  county  official  by  virtue  of  his  office.  County  Clerks  are  not 
required  to  include  service  fees  received  for  distributing  hunting, 
fishing,  trapping  and  replacement  permits  in  this  list  as  a county  clerk 
does  not  receive  these  fees  by  virtue  of  his  office. 

156-64 

May  13 

Opinion  letter  to  the  Honorable  Francis  Toohey,  Jr. 

158-64 

Apr  22 

Opinion  letter  to  the  Honorable  John  B.  Mitchell 

160-64 

Apr  7 

Opinion  letter  to  the  Honorable  James  G.  Lauderdale 

161-64 

June 

22 

WITHDRAWN 

162-64 

July  16 

SCHOOLS. 

BALLOTS. 

COUNTY  BOARD  OF 

EDUCATION. 

ELECTIONS. 

A qualified  voter  has  the  right  to  cast  a write-in  ballot  in  the  election 
under  Section  165.657(4),  RSMo  1963  Supp.,  of  members  of  the 
county  board  of  education  of  second,  third,  and  fourth  class  counties, 
and  that  such  ballots,  if  otherwise  proper,  must  be  counted  for  the 
persons  written  thereon. 

164-64 

Apr  16 

INSURANCE. 

Articles  of  Incorporation  of  Ozark  National  Life  Insurance  Company. 

165-64 

July  21 

Opinion  letter  to  the  Honorable  Frank  Bild 

166-64 

Apr  21 

SCHOOL  BUSES. 

SCHOOLS. 

Licensing  of  school  buses  under  Section  301.060  (9),  RSMo 

169-64 

May  19 

WITHDRAWN 

170-64 

May  14 

INSURANCE. 

Articles  of  Incorporation  of  the  proposed  Covenant  Security  Insurance 
Company  are  legally  insufficient,  and  require  amendment  before 
certification  under  Section  379.040,  RSMo  1959. 

172-64 

Apr  24 

Opinion  letter  to  Mr.  William  E.  Siebert 

173-64 

July  15 

WITHDRAWN 

174-64 

May  15 

LEVEE  DISTRICTS. 

LEVEE  DISTRICT 

SUPERVISORS. 

TAXATION. 

The  supervisors  of  a circuit  court  levee  district  have  authority  under 
Section  245.175  to  levy  an  additional  tax  for  organizational  purposes  if 
the  total  levies  do  not  exceed  one  dollar  per  acre. 

177-64 

Apr  24 

INSURANCE. 

Articles  of  Incorporation  of  Great  Missouri  Life  Insurance  Company. 

180-64 

June  8 

Opinion  letter  to  the  Honorable  William  G.  Johnson 

188-64 

July  15 

Opinion  letter  to  the  Honorable  William  E.  Seay 

184-64 

May  5 

Opinion  letter  to  R.  A Michael,  D.  O. 

185-64 

May  22 

CRIMINAL  LAW. 

CRIMINAL 

PROCEDURE. 

MAGISTRATES. 

MAGISTRATE  COURT. 

PRELIMINARY 

EXAMINATION. 

SUPREME  COURT 

RULES. 

Person  charged  with  felony  may  be  bound  over  after  preliminary 
examination  for  appearance  at  some  specific  time  sooner  than  the  day 
of  the  next  term  of  circuit  court.  A criminal  case  may  be  tried  at  the 
discretion  of  the  court  having  jurisdiction  if  the  defendant  is  given  a 
reasonable  time  to  prepare  his  case. 

186-64 

June  1 

Opinion  letter  to  the  Honorable  Haskell  Holman 

189-64 

July  8 

Opinion  letter  to  the  Honorable  Don  E.  Burrell 

191-64 

Oct  5 

INCOME  TAX. 

TAXATION. 

DEPRECIATION. 

RULES  AND 

REGULATIONS. 

Director  of  Revenue  cannot  promulgate  rule  allowing  depreciation  in 
amount  greater  than  original  cost  price  of  item. 

192-64 

July  9 

WITHDRAWN 

193-64 

May  13 

WITHDRAWN 

194-64 

May  13 

Opinion  letter  to  the  Honorable  Warren  E.  Hearns 

196-64 

May  21 

Opinion  letter  to  the  Honorable  James  1.  Spainhower 

198-64 

June 

23 

Opinion  letter  to  the  Honorable  Don  F.  Whitcraft 

200-64 

July  1 

Opinion  letter  to  Mr.  John  E.  Kelley 

201-64 

Aug  6 

CHECKS. 

INSUFFICIENT  FUND 

CHECKS. 

CRIMINAL  LAW. 

CORPORATIONS. 

CORPORATION 

OFFICERS. 

Corporate  officer  who  makes  or  delivers  insufficient  fund  check  of 
corporation  to  pay  corporate  debt  with  intent  to  defraud  and  with 
knowledge  of  insufficient  funds  subject  to  prosecution  under  Section 

561.460. 

202-64 

Aug  31 

SCHOOLS. 

COUNTY  BOARD  OF 

EDUCATION. 

NOTICE. 

1.  Where  all  members  of  the  county  board  of  education  (Section 

165.657  et  seq.,  RSMo)  have  actual  knowledge  of  the  time,  place,  and 
purpose  of  a meeting  reasonably  in  advance,  failure  to  mail  written 
notice  as  prescribed  by  Section  165.663,  RSMo  1959,  does  not 

invalidate  the  meeting.  2.  If  no  notice  (either  that  prescribed  by 

Section  165.663  or  any  other)  is  given  of  a meeting  of  a county  board 
of  education  and  all  of  the  members  do  not  attend  and  the  absent 

members  could  have  attended  if  notified,  then  the  meeting  and  any 
transactions  thereat  which  require  board  action  are  invalid. 

203-64 

June  9 

WORKMEN'S 

COMPENSATION. 

DEPARTMENT  OF 

CORRECTIONS. 

An  inmate  of  the  Missouri  State  Penitentiary  assigned  for  work  in  the 
license  plate  manufacturing  division  who  sustains  an  injury  as  a result 
of  an  accident,  arising  out  and  in  the  course  of  said  employment,  is  not 
an  employee  of  the  Department  of  Corrections,  and,  therefore,  not 
entitled  to  benefits  of  the  Workmen's  Compensation  Act. 

204-64 

July  1 

Opinion  letter  to  Mr.  E.  H.  Berry 

205-64 

July  22 

Opinion  letter  to  the  Honorable  Daniel  V.  O'Brien 

206-64 

Nov  5 

Opinion  letter  to  the  Honorable  Daniel  V.  O'Brien 

207-64 

June  8 

Opinion  letter  to  the  Honorable  Robert  E.  Yocom 

208-64 

May  25 

INSURANCE. 

Articles  of  Incorporation  of  Capitol  Mutual  Casualty  Insurance 

Company. 

210-64 

May  27 

Opinion  letter  to  the  Honorable  Bill  D.  Burlison 

211-64 

Aug  24 

Opinion  letter  to  Dr.  H.  M.  Hardwicke 

212-64 

June 

15 

Opinion  letter  to  the  Honorable  Douglas  Mahnkey 

218-64 

June 

30 

Opinion  letter  to  the  Honorable  Brunson  Hollingsworth 

214-64 

June  2 

INSURANCE. 

Articles  of  Incorporation  of  Covenant  Security  Insurance  Company. 

215-64 

June  2 

Opinion  letter  to  the  Honorable  Charles  H.  Baker 

216-64 

July  13 

Opinion  letter  to  the  Honorable  Gladys  B.  Stewart 

218-64 

Dec  30 

Bl -STATE 

DEVELOPMENT 

AGENCY. 

TAXATION. 

EXEMPTION  FROM 

TAXATION. 

CHARITIES. 

CHARITABLE  USE  OF 

PROPERTY. 

The  property  of  the  Bi-State  Development  Agency,  used  for  the  well- 
being, welfare  and  convenience  of  the  Bi-State  Metropolitan 
Development  District,  is  exempt  from  taxation. 

219-64 

July  9 

Opinion  letter  to  Mr.  John  A.  Owens 

220-64 

June 

Opinion  letter  to  the  Honorable  William  G.  McCaffree 

17 

222-64 

Sept  16 

COUNTY  BUDGET 

LAW. 

SECOND  CLASS 

COUNTY. 

EMERGENCY  FUND. 

CONTINGENT  FUND. 

Purchase  of  real  estate  for  addition  to  courthouse  by  second  class 
county  may  be  made  out  of  emergency  fund  created  under  Section 
50.540,  RSMo.  Purchase  price  may  be  paid  over  period  of  years  if 
obligation  at  time  it  is  incurred  does  not  exceed  annual  revenue  plus 
unencumbered  balances  from  previous  years. 

224-64 

Oct  2 

WITHDRAWN 

226-64 

Aug  18 

Opinion  letter  to  the  Honorable  Gladys  B.  Stewart 

226-64 

July  31 

Opinion  letter  to  the  Honorable  Paul  D.  Hess,  Jr. 

227-64 

Aug  5 

CHAUFFEURS' 

LICENSE. 

COMPENSATION  FOR 

SERVICES. 

REGULAR 

OPERATION. 

A sheet  metal  worker  is  not  required  to  have  a chauffeur's  license  to 
operate  his  employer's  trucks  if  the  trips  are  so  occasional  and 
infrequent  that  they  are  not  part  of  the  employee's  duties. 

229-64 

June 

24 

Opinion  letter  to  the  Honorable  Robert  P.C.  Wilson,  III 

230-64 

July  10 

INSURANCE. 

Articles  of  Incorporation  of  Country-Wide  Life  Insurance  Company. 

231-64 

July  2 

Opinion  letter  to  the  Honorable  J.  R.  Fritz 

232-64 

July  13 

Opinion  letter  to  the  Honorable  Galdys  B.  Stewart 

233-64 

July  17 

Opinion  letter  to  the  Honorable  William  H.  Bruce,  Jr. 

234-64 

Aug  19 

PLANNING  AND 

ZONING. 

CONTINUANCE  OR 

DISCONTINUANCE. 

CANNOT  BE  VOTED 

UPON. 

THIRD  CLASS 

COUNTIES. 

A proposition  as  to  whether  planning  and  zoning  shall  be  continued  or 
discontinued  in  third  class  county  of  Phelps,  cannot  be  submitted  to 
voters  at  next  general  election. 

236-64 

June 

19 

Opinion  letter  to  the  Honorable  Frank  Conley 

236-64 

Oct  12 

Opinion  letter  to  the  Honorable  Lon  J.  Lewis 

237-64 

July  2 

Opinion  letter  to  Mr.  Robert  C.  Simonds 

238-64 

Aug  24 

CORPORATE 

DIRECTORS. 

In  all  elections  for  the  Board  of  Directors,  voting  shareholders  are 
entitled  to  vote  cumulatively  for  all  directors  to  be  elected  and  the 

CUMULATIVE 

VOTING. 

Articles  of  Incorporation  (or  amendments),  may  not  limit  such  voters  to 
the  election  of  only  a certain  number  of  directors. 

239-64 

Aug  23 

CORPORATIONS. 

ARTICLES  OF 

INCORPORATION. 

CHARTERS. 

PROBATE  COURT. 

EXECUTORS. 

ADMINISTRATORS. 

ADMINISTRATION. 

WILLS. 

Executors  named  in  will  may  as  natural  persons  become  incorporators 
of  a corporation  to  carry  on  the  business  of  decedent  by  order  of  the 

Probate  Court  under  Section  473.300. 

240-64 

July  8 

Opinion  letter  to  Mr.  Charles  W.  Kunderer 

243-64 

Dec  4 

NURSING  HOMES. 

NURSING  HOME 

DISTRICTS. 

COUNTY  COURT. 

INDIGENTS. 

Nursing  home  districts  have  authority  to  prescribe  reasonable  fees  as  a 
prerequisite  to  admission  to  nursing  homes  operated  by  the  nursing 
home  district  and  the  obligation  to  support  indigent  poor  persons  who 
are  residents  in  the  county  is  still  an  obligation  of  the  county  court  or 
other  persons  or  agencies  having  a statutory  duty  of  support  and  such 
support  is  not  an  obligation  of  the  nursing  home  district. 

245-64 

July  17 

Opinion  letter  to  the  Honorable  Charles  P.  Moll 

248-64 

Aug  3 

WITHDRAWN 

249-64 

July  29 

Opinion  letter  to  Dr.  Ben  Morton 

250-64 

July  1 

Opinion  letter  to  H.  M.  Hardwicke,  M.D. 

253-64 

July  7 

INSURANCE. 

Articles  of  Incorporation  of  Great  Heritage  Life  Insurance  Company. 

254-64 

Nov  23 

ROAD  DISTRICTS. 

SPECIAL  ROAD 

DISTRICTS. 

GENERAL  ROAD 

DISTRICTS. 

ELECTIONS. 

SPECIAL  ELECTIONS. 

A proposition  to  levy  an  additional  road  tax  in  accordance  with  Section 
137.565,  RSMo  1959,  may  be  held  in  a general  road  district  on  the 
same  day  and  in  connection  with  a general  election. 

255-64 

Aug  6 

Opinion  letter  to  the  Honorable  Thomas  D.  Graham 

257-64 

Aug  3 

Opinion  letter  to  the  Honorable  Warren  E.  Hearnes 

258-64 

Sept  9 

BANKS. 

State  Chartered  Banks  have  no  authority  to  purchase  stock  in  an 
Industrial  Development  Corporation. 

260-64 

July  14 

INSURANCE. 

Articles  of  Incorporation  of  American  Independence  Life  Insurance 
Company. 

263-64 

Aug  13 

WELFARE,  DIVISION 

Division  of  Welfare  may  use  its  State  appropriated  administration  funds 

OF. 

together  with  funds  granted  by  the  Federal  Government  to  carry  out  a 
staff  development  program  involving  full-time  educational  leave  to  its 
selected  employees. 

26S-64 

Dec  31 

LOTTERIES. 

NEWSPAPER 

PROMOTION. 

A newspaper  subscription  contest  in  which  contestant  is  awarded 
points  for  subscriptions  sold  does  not  constitute  a lottery  in  violation  of 

Section  563.430  because  the  element  of  chance  is  absent. 

266-64 

July  13 

INSURANCE. 

Articles  of  Incorporation  of  All  American  Life  Insurance  Company. 

267-64 

Aug  5 

Opinion  letter  to  the  Honorable  Harry  E.  Hatcher 

269-64 

July  15 

Opinion  letter  to  Representative  Thomas  A.  Walsh 

276-64 

Aug  25 

ELECTIONS. 

VOTING. 

ABSENTEE  VOTERS. 

VOTER 

REGISTRATIONS. 

In  counties  governed  by  Chapter  114,  local  option  registration  law, 
county  clerk  should  furnish  registration  forms  to  persons  who  cannot 
register  in  person  because  of  illness,  disability  or  absence  from  county 
only  upon  written  application  of  such  person,  stating  the  facts  relative 
to  illness,  disability  or  absence. 

276-64 

Aug  12 

RESTAURANTS. 

MEALS. 

READY-TO-EAT 

MEALS. 

MEAT. 

POULTRY. 

Fried  chicken  sold  for  consumption  off  premises  and  not  part  of 
complete  meal  must  be  sold  by  weight. 

277-64 

Oct  1 

LINCOLN  UNIVERSITY. 

BOARD  OF 

CURATORS. 

(1)  Board  of  Curators  of  Lincoln  University  may  confer  honorary 
degrees  and  titles  by  a majority  vote  of  the  quorum.  (2)  Board  of 
Curators  may  take-valid  action  relating  to  the  payment  of  bills  and 
other  such  matters  if  a majority  of  a quorum  affirmatively  vote  for  such 
action.  (3)  The  Board  of  Curators  may  delegate  to  an  executive  board 
authority  to  ascertain  facts  and  to  make  recommendations  to  the  full 

board. 

278-64 

Aug  17 

Opinion  letter  to  the  Honorable  Vernon  C.  Mayfield 

279-64 

Nov  20 

LIBRARY  BOARDS. 

LIBRARY  DISTRICTS. 

CITY  DISTRICTS. 

COUNTY  DISTRICTS. 

CITY-COUNTY 

LIBRARIES. 

CONSTITUTIONAL 

LAW. 

A City-County  library  board  is  authorized  to  construct  a library  building 
and  employ  architects  provided  Article  VI,  Section  26(a),  of  the 

Missouri  Constitution  is  not  violated,  which  prohibits  incurring 
indebtedness  in  any  year/exceeding  the  income  and  revenue  for  that 
year  plus  unencumbered  balances  from  previous  years. 

280-64 

Aug  14 

Opinion  letter  to  the  Honorable  Leon  F.  Burton 

282-64 

Sept  28 

SOCIAL  SECURITY. 

The  Missouri  Bar  is  an  instrumentality  of  the  state  as  defined  in  Section 

MISSOURI  BAR. 

STATE  EMPLOYEE. 

INSTRUMENTALITY. 

STATE 

INSTRUMENTALITY. 

JURISTIC  ENTITY. 

105.300  (7)  RSMo.  It  is  a juristic  entity,  legally  separate  and  distinct 
from  the  state,  whose  employees  are  not  state  employees. 

283-64 

Sept  9 

INCOMPATIBILITY. 

OFFICERS. 

COUNTY  HIGHWAY 

ENGINEER. 

It  is  incompatible  for  the  same  person  to  hold  the  office  of  county 
highway  engineer  of  a county  of  the  third  class  and  to  also  be 
employed  as  a laborer  by  the  same  county  road  system. 

284-64 

Sept  16 

ELECTION. 

NONPARTISAN 

CANDIDATES. 

Chapter  120,  RSMo  1959,  authorizes  candidacy  through  the  usual 
primary  election  process  or  by  nominating  petitions. 

286-64 

Dec  4 

CERTIFIED  PUBLIC 

ACCOUNTANTS. 

ACCOUNTANTS. 

LICENSES. 

LICENSE  TAX. 

CITIES,  TOWNS,  AND 

VILLAGES. 

A third  class  city  cannot  levy  a license  tax  on  accountants. 

286-64 

Dec  14 

AIRPORTS. 

Bl -STATE 

DEVELOPMENT. 

CITIES. 

COUNTIES. 

ZONING. 

The  mere  zoning  of  land  as  "Small  Farm"  by  the  City  of  Fenton  would 
not  preclude  (1)  the  City  or  County  of  St.  Louis,  (2)  the  City  and  County 
acting  jointly,  or  (3)  the  Bi-State  Development  Agency  from 
condemning  such  land  for  airport  purposes. 

287-64 

Sept  24 

Opinion  letter  to  the  Honorable  Charles  G.  Hyler 

288-64 

Sept  30 

Opinion  letter  to  Mr.  Leon  F.  Burton 

289-64 

Aug  19 

COUNTIES. 

COUNTY  COURTS. 

COUNTY  HOSPITALS. 

HOSPITALS. 

County  hospital,  established  under  Section  205.350,  can  be  operated 
only  by  county  court,  not  by  board  of  trustees  or  nonprofit 
corporation. 

291-64 

Dec  8 

HARDSHIP  DRIVING 

PRIVILEGE. 

MOTOR  VEHICLES. 

DRIVERS  LICENSES. 

CIRCUIT  JUDGE. 

CRIMINAL  LAW. 

PROSECUTING 

ATTORNEY. 

Circuit  court  granting  limited  driving  privilege  may  amend  or  modify 
order  at  any  time.  Person  operating  car  contrary  to  limited  driving 
privilege  order  subject  to  criminal  charge.  Conviction  of  charge  of 
operating  contrary  to  limited  driving  order  is  basis  for  revocation  of 
order  by  court  granting  such  order. 

292-64 

Sept  16 

STATE  TAX 

COMMISSION. 

TAXATION. 

COUNTIES. 

SCHOOL  DISTRICTS. 

ASSESSMENTS. 

APPEALS  TO  STATE 

TAX  COMMISSION. 

COUNTY  BOARD  OF 

EQUALIZATION. 

Neither  a county,  an  officer  thereof  nor  a school  district  has  a right  to 
appeal  to  the  State  Tax  Commission  from  a decision  of  a county  board 
of  equalization,  determining  the  assessed  valuation  of  an  individual 
property. 

294-64 

Oct  5 

Opinion  letter  to  Mr.  Ralph  H.  Duggins 

295-64 

Aug  21 

WITHDRAWN 

296-64 

Sept  8 

Opinion  letter  to  the  Honorable  James  E.  Conway 

297-64 

Aug  21 

Opinion  letter  to  the  Honorable  Thomas  D.  Graham 

298-64 

Sept  9 

WITHDRAWN 

299-64 

Aug  31 

Opinion  letter  to  the  Honorable  Daniel  V.  O'Brien 

300-64 

Aug  28 

Opinion  letter  to  Mr.  Charles  E.  Cates 

302-64 

Nov  27 

TAXATION. 

ROADS  AND  BRIDGES. 

SECOND  CLASS 

COUNTY. 

COUNTY  BUDGET 

LAW. 

Where  second  class  county  has  levied  a tax  under  Section  137.555, 

RSMo  1959,  for  the  purpose  of  creating  a Special  Road  and  Bridge 

Fund  and  budget  adopted  for  fund  under  Sections  50.025  to  50.660, 
RSMo,  and  funds  received  from  tax  are  in  excess  of  amount  budgeted, 
the  budgeted  amount  for  this  fund  cannot  be  changed  or  amended. 

303-64 

Nov  6 

LICENSING. 

MOTOR  VEHICLE. 

MOTOR  VEHICLE 

LICENSES. 

TRAILER. 

A dolly  used  to  tow  disabled  automobiles  to  and  from  a salvage  yard  is 
not  a trailer  as  defined  in  Section  301.010  (27)  (28)  and  is  not  required 
to  be  registered  and  licensed  by  the  state. 

305-64 

Nov  30 

FAIRS. 

COUNTY  FAIRS. 

CITIES,  TOWNS,  AND 

VILLAGES. 

TAXATION. 

PARKS. 

CONSTITUTIONAL 

LAW. 

A county  which  presently  levies  the  maximum  property  tax  authorized 
by  the  Constitution  may  not  levy  an  additional  tax  to  secure  funds  for  a 
county  fair  under  authority  of  Section  64.755,  RSMo  Cum.  Supp.,  so 
long  as  a city  within  the  county  levies  a tax  on  property  within  the  city 
for  park  purposes,  one  of  those  purposes  set  out  in  Section  64.755. 

Nor  may  a county  submit  a proposed  tax  to  the  public  in  anticipation 
of  legislative  action  authorizing  the  proposed  tax. 

309-64 

Sept  14 

Opinion  letter  to  Major  General  A.  D.  Sheppard 

312-64 

Sept  18 

DOCTORS. 

Chiropodists  prohibited  from  treating  systemic  diseases  including 

PRACTICE  OF 

MEDICINE. 

MEDICINE. 

HEALING  ARTS. 

BOARD  OF  HEALING 

ARTS. 

CHIROPODISTS. 

PODIATRISTS. 

“nerves"  even  though  such  diseases  affect  patient's  foot. 

314-64 

Oct  5 

INCOME  TAX. 

INCOME  TAX 

RETURNS. 

CONFIDENTIAL 

INFORMATION. 

No  person  other  than  a grand  jury,  prosecutor  or  Attorney  General 
may  obtain  information  from  the  Director  of  Revenue  concerning 
income  tax  returns,  including  disclosure  of  whether  or  not  a return  has 

been  filed. 

315-64 

Sept  30 

INSURANCE. 

Articles  of  Incorporation  of  the  Life  and  Health  Insurance  Company  of 

St.  Louis. 

316-64 

Sept  16 

BOARD  OF 

PHARMACY. 

ZONING. 

ADMINISTRATIVE 

LAW. 

Restrictions  imposed  by  city  ordinance  provide  no  basis  for  the 

Missouri  Board  of  Pharmacy  to  refuse  to  license  a pharmacy  which  is 
otherwise  qualified  for  license. 

320-64 

Sept  28 

Opinion  letter  to  the  Honorable  Earl  R.  Blackwell 

321-64 

Dec  31 

Opinion  letter  to  George  A.  Ulett,  M.D. 

322-64 

Oct  12 

SHERIFFS'  BILLS. 

BOARDING  OF 

PRISONERS. 

Sheriffs'  bills  submitted  to  the  county  clerk  for  board  of  prisoners  must 

be  based  on  actual  cost  in  accordance  with  the  mandate  of  Section 

221.090  (1). 

323-64 

Oct  13 

OFFICERS. 

COUNTY  OFFICERS. 

ELECTIONS. 

PROBATE  JUDGE. 

VACANCIES. 

Appointed  probate  judge  serves  until  the  next  general  election  at 

which  a successor  is  elected. 

324-64 

Oct  2 

ELECTIONS. 

VOTING. 

OLD  AGE 

ASSISTANCE. 

WELFARE. 

COUNTY  INFIRMARY. 

COUNTY 

POORHOUSE. 

Persons  who  are  receiving  old  age  assistance  or  welfare  or  general 
relief  payments  from  the  state  or  county  are  entitled  to  vote  unless 
they  are  actually  residing  in  the  county  infirmary. 

325-64 

Oct  16 

Opinion  letter  to  Mr.  Harold  Owens 

326-64 

Oct  28 

Opinion  letter  to  the  Honorable  Rolin  T.  Boulware 

327-64 

Oct  13 

ELECTIONS. 

BALLOTS. 

ABSENTEE  BALLOTS. 

COUNTY  CLERK. 

AFFIDAVITS. 

County  Clerk  cannot  require  application  for  absentee  ballot  to  be  sworn 

to. 

328-64 

Sept  29 

ELECTION. 

SAMPLE  BALLOTS. 

Third  Class  counties  without  voting  machines  are  not  required  to  print 
and  distribute  sample  ballots  in  General  Elections. 

331-64 

Nov  10 

BONDS. 

COUNTY  COURT. 

OFFICE  SPACE. 

PUBLIC 

ADMINISTRATOR. 

1.  County  court  is  not  required  to  but  may  furnish  an  outgoing  public 

administrator  with  an  office. 

2.  County  court  has  no  obligation  to  pay  the  bond  premium  of 
incumbent  or  outgoing  public  administrator. 

333-64 

Oct  29 

WITHDRAWN 

338-64 

Nov  2 

BANKS. 

LIQUIDATION 

PROCEEDINGS. 

DIVISION  OF 

FINANCE. 

COMMISSIONER  OF 

FINANCE. 

The  Division  of  Finance  may  in  its  discretion  properly  advise  the  FDIC 
not  to  pay  certain  claims  of  corporate  depositors  asserted  against  the 
FDIC  when  an  officer  or  debtor  of  a bank  in  liquidation  has  a financial 
interest  in  such  corporate  depositor. 

340-64 

Nov  6 

Opinion  letter  to  the  Honorable  William  G.  McCaffree 

342-64 

Oct  16 

INSURANCE. 

Articles  of  Incorporation  of  United  Mutual  Insurance  Company. 

343-64 

Oct  12 

INSURANCE. 

Articles  of  Incorporation  of  Family  Benefit  Life  Insurance  Company 

344-64 

Nov  30 

CAMPAIGN 

EXPENSES. 

ASSESSMENTS. 

Political  committee  assessments  are  reportable  campaign  expenses. 

34S-64 

Oct  15 

ELECTIONS. 

VOTING. 

POLITICAL  PARTIES. 

WRITE-IN  VOTES. 

Write-in  votes  must  be  counted  and  totaled  without  regard  to  the 
party  ticket  the  voter  chances  to  use. 

346-64 

Nov  6 

Opinion  letter  to  the  Honorable  Virgil  Conkling 

347-64 

Oct  12 

INSURANCE. 

Articles  of  Incorporation  of  the  Executive  Security  Life  Insurance 
Company 

348-64 

Oct  12 

INSURANCE. 

Articles  of  Incorporation  of  the  Modern  Assurance  Life  Insurance 
Company 

349-64 

Nov  9 

ASSESSORS. 

COUNTY  CLERKS. 

COUNTY  WARRANTS. 

The  preceding  twelve  month  period  for  which  payments  to  a county 
assessor  in  a third  class  county  not  having  township  organization  under 
Section  53.143,  RSMo  Cum.  Supp.,  1963,  is  based  is  the  preceding 
twelve-month  period  beginning  September  first  and  ending  August 
thirty-  first.  The  county  treasurer  should  issue  the  warrants  for  such 
payments  although  the  county  clerk  shall  perform  all  duties  relating  to 
the  social  security  contributions  in  respect  to  those  payments. 

360-64 

Dec  30 

COUNTY 

SUPERINTENDENT. 

OFFICERS. 

COMPATIBILITY  OF 

OFFICES. 

TEACHERS. 

1.  The  capacities  of  county  superintendent  and  public  teacher  are 
incompatible. 

2.  If  a county  superintendent  accepts  employment  as  a public  school 
teacher  he  ipso  facto  vacates  his  office  as  county  superintendent. 

3.  If  the  office  of  county  superintendent  is  vacated  by  acceptance  of  a 
second  incompatible  position,  the  county  superintendent's  right  to 
compensation  ceases  and  also  the  county  court  does  not  have 
authority  to  employ  clerical  assistance  for  the  county  superintendent's 

office. 

362-64 

Oct  23 

OFFICERS. 

PUBLIC  OFFICERS. 

RETIREMENT. 

STATE  EMPLOYEES. 

Retirement  is  compulsory  for  all  employees  of  the  State  Board  of 

Barber  Examiners  at  the  age  of  65  years,  except  that  (1)  any  employee, 
upon  written  request,  with  the  written  approval  of  the  President  of 

said  barber  board  filed  with  the  Retirement  Board  in  advance  of  the 

retirement  date,  may  be  retained  for  successive  periods  of  one  year 
until  age  70;  and  except  that  (2)  any  person  with  professional,  scientific 

or  technical  skills  who  is  so  certified  to  the  trustees  of  the  retirement 

system  by  his  department  head  and  such  certification  approved  by  the 
Retirement  Board,  shall  not  be  precluded  employment  or  continued 
employment  at  any  age.  The  Governor  may  appoint  any  person  to  the 
State  Board  of  Barber  Examiners  who  meets  the  requirements  of 

Section  328.030,  RSMo,  regardless  of  age. 

363-64 

Oct  16 

Opinion  letter  to  the  Honorable  Lawrence  A.  Schneider 

366-64 

Dec  7 

ELECTIONS. 

ABSENTEE  BALLOTS. 

VOTING. 

NOTARY  PUBLIC. 

1.  When  absentee  ballots  are  sent  by  mail  they  must  be  directed  to  the 
voter  and  sent  by  Certified  Mail  with  return  receipt  and  addressed  to 
the  voter  at  the  place  where  he  is  actually  residing. 

2.  Absentee  ballots  must  be  voted  in  the  presence  of  the  notary  public 
or  other  officer  and  deposited  and  sealed  in  the  envelope  and  the 
notary  must  place  his  signature  and  title  on  the  envelope. 

367-64 

Oct  16 

DIVISION  OF 

FINANCE. 

BANKS. 

Articles  of  Incorporation  of  Scott  City  Bank  and  Trust  Company. 

369-64 

Nov  18 

FOREIGN  COUNTRIES. 

FORFEITURES. 

ALIENS. 

Section  442.580,  RSMo  1959,  does  not  prohibit  a foreign  government 
from  acquiring,  holding,  or  owning  real  estate  in  the  State  of  Missouri. 

REAL  ESTATE. 

360-64 

Nov  25 

PUBLIC  OFFICERS. 

OFFICERS. 

NONPARTISAN 

COURT  PLAN. 

JUDICIAL 

COMMISSIONS. 

CONSTITUTIONAL 

LAW. 

RESIDENCE. 

DOMICILE. 

Person  elected  to  nonpartisan  Circuit  Judicial  Commission  residing 

within  such  district  at  the  time  of  election  who  later  removes  his 

residence  to  a place  not  within  such  district  is  not  qualified  to  continue 

as  a member  of  such  Circuit  Judicial  Commission. 

361-64 

Nov  16 

JUNIOR  COLLEGE 

DISTRICT. 

TAXATION. 

STATE  TAX 

COMMISSION. 

PUBLIC  UTILITIES. 

RAILROADS. 

SCHOOLS. 

The  property  of  public  utilities  enumerated  in  Chapters  151,  153,  and 
155,  RSMo,  is  subject  to  1964  taxation  by  the  Junior  College  District  of 
Metropolitan  Kansas  City  to  the  same  extent  as  other  property  in  the 
district.  The  State  Tax  Commission  has  the  duty  of  apportioning  the 
valuation  of  such  utilities  to  the  junior  college  district  for  1964  taxation 
and  is  authorized  to  obtain  the  necessary  information  for  such 

purpose. 

363-64 

Dec  22 

Opinion  letter  to  Mr.  George  G.  Hatsell 

366-64 

Dec  7 

HOSPITAL  DISTRICT. 

COUNTY  COLLECTOR. 

TAX  FUNDS. 

County  Collector  may  turn  over  tax  funds  collected  for  hospital  districts 
to  the  hospital  district. 

367-64 

Oct  28 

Opinion  letter  to  Dr.  Earl  Dawson 

368-64 

Oct  29 

INSURANCE. 

Acceptance  of  regular  life  insurance  law  by  United  Mutual  Insurance 
Company,  an  assessment  plan  company. 

371-64 

Dec  3 

INSURANCE. 

Articles  of  Incorporation  of  Universal  Underwriters  Life  Insurance 
Company. 

374-64 

Nov  24 

INSURANCE. 

Articles  of  Incorporation  of  First  Equity  Life  Insurance  Company  of 

Missouri. 

376-64 

Nov  16 

Opinion  letter  to  Mr.  Harold  Owens 

377-64 

Dec  9 

COUNTY  COURTS. 

COUNTY 

DEPOSITARIES. 

COUNTY  FUNDS. 

The  County  Court  of  Ste.  Genevieve  County  under  Section  110.180, 

RSMo  1959,  may  designate  an  additional  bank  as  a depositary  at  a time 
other  than  at  the  May  term  in  an  odd-numbered  year. 

380-64 

Dec  4 

RESTAURANTS. 

MEALS. 

MEAT. 

A hamburger  or  other  meat  sandwich  may  be  considered  a ready-to- 
eat  meal,  sold  as  a unit,  and  the  meat  therein  sold  for  consumption 
elsewhere  than  on  the  premises  is  not  required  by  Section  413.275  to 

WEIGHTS  AND 

MEASURES. 

be  sold  by  weight. 

383-64 

Nov  24 

Opinion  letter  to  the  Honorable  Hugh  J.  White 

384-64 

Dec  9 

Opinion  letter  to  the  Honorable  Warren  E.  Hearnes 

386-64 

Nov  18 

Opinion  letter  to  the  Honorable  Charles  G.  Hyler 

388-64 

Dec  31 

INSURANCE. 

MUTUAL 

COMPANIES. 

POLICYHOLDERS. 

SURPLUS. 

Advances  or  loans  to  a Surplus  As  Regards  Policyholders  of  a mutual 
insurance  company  should  be  paid  before  any  part  of  said  surplus  is 
distributed  to  the  policyholders  as  owners  of  the  mutual  company. 

389-64 

Dec  7 

COUNTY  COURTS. 

JOHNSON  GRASS. 

SURPLUS  FUNDS. 

A special  fund  for  the  eradication  of  Johnson  Grass  may  be  transferred 
to  the  general  revenue  fund,  or  to  such  other  fund  as  may  be  in  need 
of  such  balance,  upon  the  termination  of  a county  as  a Johnson  Grass 

Extermination  Area. 

394-64 

Dec  22 

COUNTY  AUDITOR. 

CREATION  OF  THE 

OFFICE  IN  SECOND 

CLASS  COUNTIES. 

VACANCY. 

The  office  of  county  auditor  is  created  and  vacant  on  January  1,  1965, 
in  St.  Charles  County.  The  Governor  may  fill  the  said  vacancy. 

396-64 

Dec  10 

CONSTITUTIONAL 

LAW. 

FINE  ARTS. 

CULTURE. 

Proposed  legislation  relating  to  the  establishment  of  the  Missouri  State 
Council  on  the  Arts  and  defining  the  council's  powers  and  duties  does 
not  violate  the  provisions  of  the  Constitution  of  Missouri  prohibiting 
the  granting,  giving  or  lending  of  public  money,  property  or  credit  to 
private  persons,  associations  or  corporations. 

397-64 

Dec  11 

PUBLIC 

ADMINISTRATOR. 

SCHOOL  BOARDS. 

COUNTY  SCHOOL 

BOARDS. 

Person  may  hold  office  of  public  administrator  and  be  a member  of  the 
county  school  board  at  the  same  time. 

400-64 

Dec  10 

Opinion  letter  to  the  Honorable  Peter  J.  Grewach 

401-64 

Dec  17 

Opinion  letter  to  the  Honorable  Charles  H.  Baker 

403-64 

Dec  15 

Opinion  letter  to  the  Honorable  F.  M.  Brady 

407-64 

Dec  10 

Opinion  letter  to  the  Honorable  Robert  E.  Yocom 

411-64 

Dec  11 

Opinion  letter  to  the  Honorable  Brunson  Hollingsworth 

413-64 

Dec  31 

Opinion  letter  to  the  Honorable  E.  J.  Cantrell 

416-64 

Dec  29 

SCHOOLS. 

As  regards  to  the  University  of  Missouri  and  its  branches,  Lincoln 

STATE  UNIVERSITY. 

STATE  COLLEGES. 

University  and  the  five  state  colleges,  that:  1.  Under  the  Constitution 
and  Statutes  of  Missouri  a graduate  of  an  accredited  high  school  does 
not  have  an  absolute  legal  right  to  be  admitted.  2.  The  governing 
boards  of  these  institutions  have  the  authority  to  set  by  rules  and 
regulations  admission  requirements  which  are  reasonable  and  not 
arbitrary.  3.  The  provisions  of  neither  Article  IX,  Section  1(a),  Missouri 
Constitution  of  1945,  nor  Section  160.090(2),  RSMo  1959,  prevent  the 
governing  boards  of  these  institutions  from  adopting  reasonable  and 
nonarbitrary  admission  requirements. 

416-64 

Dec  14 

INSURANCE. 

Acceptance  of  regular  life  insurance  law  by  Manchester  Life  Insurance 
Company,  a stipulated  premium  plan  company. 

423-64 

Dec  16 

Opinion  letter  to  Mr.  0.  E.  Pettijohn 

433-64 

Dec  29 

INSURANCE. 

Articles  of  Incorporation  of  Kennedy  National  Life  Insurance  Company. 

HOSPITAL 
COUNTY  HOSPITALS: 
PROSECUTING  ATTORNEYS: 
ATTORNEYS: 

COUNTIES: 


It  is  the  duty  of  the  prosecuting  attorney 
to  advise  the  county  court  and  the  Board  of 
Trustees  of  a county  hospital  concerning  all 
legal  matters  Involving  the  hospital.  It  is 
the  duty  of  the  prosecuting  attorney  to 
collect  delinquent  bills  owed  such  hospital. 
The  county  court  may  authorize  the  proeecuting 
attorney  to  employ  associate  counsel  if  suits 
are  instituted  for  the  collection  of  such 
accounts  outside  the  county  in  which  the 
hospital  is  located  or  outside  the  State  of 
Missouri . 


June  24,  1964 


Opinion  No.  1 (1964) 
Opinion  No.  464  (1962) 


Honorable  Frank  Conley 
Prosecuting  Attorney 
County  of  Boone 
Columbia,  Missouri 

Dear  Mr.  Conley: 

This  is  in  answer  to  your  request  for  an  opinion  of  this 
office  as  to  the  authority  of  the  Boone  County  Hospital  to  employ 
a private  attorney  to  perform  certain  legal  services  for  the 
hospital . 

Your  question  is  whether  either  the  Board  of  Trustees  of  the 
hospital  or  the  county  court  may  employ  an  attorney  on  a time  and 
expense  basis  or  on  a contingent  fee  basis  to  collect  delinquent 
accounts  owed  the  hospital: 


FILED 
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a. 

Where 

the 

defendant 

resides 

b . 

Where 

the 

defendant 

resides 

c . 

Where 

the 

defendant 

resides 

in  the  County  of  Boone, 
outside  the  County  of  Boone, 
outside  the  State  of  Missouri . 


You  also  ask  whether  the  Board  of  Trustees  or  county  court 
may  employ  an  attorney  other  than  the  prosecuting  attorney  to  give 
legal  advice  and  assistance  in  matters  other  than  the  collection 
of  accounts  including  but  not  limited  to  such  matters  as: 

a.  Preparation  and  advice  as  to  contracts. 

b.  Preparation  and  advice  with  respect  to  notes,  deeds  of 
trust,  chattels,  examination  of  abstracts  of  title  and 
other  Instruments. 

c.  Preparation  of  other  legal  documents. 

d.  Defense  of  or  the  filing  of  suits  involving  the  affairs 
of  the  Boone  County  Hospital. 


Enclosed  herewith  is  a copy  of  ar.  opinion  of  this  office 
rendered  on  March  5;  1953;  to  the  Honorable  Curt  M.  Vogel, 

Prosecuting  Attorney  for  Perry  County . In  this  opinion,  we 
stated  that  absent  an  enabling  statute,  neither  the  Board  of 
Trustees  of  a county  hospital  subject  to  Sections  205. loO  to 
205-340,  RSMo  19^9;  nor  the  county  court  in  counties  in  which 
such  hospitals  are  located  is  authorised  to  employ  a private 
attorney  for  the  performance  of  services  which  the  prosecuting 
attorney  is  required  by  law  to  perform. 

In  this  opinion,  we  examined  the  duties  of  the  prosecuting 
attorney  required  by  Section  56.O6O  and  56.070,  RSMo  1949.  ana 
held  that  such  duties  included  the  collection  of  delinquent 
accounts  for  a county  hospital  and  advising  the  Board  cf  Trustees 
of  the  hospital  on  all  legal  matters  connected  therewith  We 
therefore  concluded  that  neither  the  Board  of  Trustees  0:  a 
county  hospital  subject  to  Sections  205.160  to  205-340,  RSMo  1949, 
nor  the  county  court  in  counties  in  which  such  hospitals  are 
located  may  employ  a private  attorney  to  advise  the  trustees 
on  legal  matters  affecting  the  county  hospitals  or  to  collect 
delinquent  accounts  owed  the  hospital  by  persons  residing  within 
the  jurisdiction  of  the  prosecuting  attorney  of  the  county  in 
which  the  hospital  is  located,  but  must  rely  on  the  prosecuting 
attorney  to  render  such  legal  services  to  the  hospital  without 
fee.  while  the  1959  revision  of  the  statutes  reworded  Section 
56.060  and  56.070,  no  change  In  meaning  was  intended  or  effected. 

However,  the  answer  to  points  (b)  and  (c)  of  your  first  cuestio  . 
depends  upon  the  duty  of  a prosecuting  attorney  to  file  civil 
actions  against  persons  residing  outside  the  county  or  outside 
the  state.  The  general  rule  is  that  In  the  absence  of  statutes 
extending  the  territorial  jurisdiction  of  prosecuting  attorneys, 
their  powers  and  duties  are  ordinarily  confined  to  their  respective 
counties  or  districts.  27  C.J.S.,  District  and  Prosecuting 
Attorneys,  Section  12(4),  page  660;  14  Am.  -Jur.,  Counties,  Section 
31,  page  203. 

The  duties  of  the  prosecuting  attorney  in  this  state  are 
set  out  in  Sections  50-060  and  50.070,  RSMo  1959-  Section  50.060 
requires  the  prosecuting  attorney  to  "*  * * commence  and  prosecute 
all  civil  and  criminal  actions  in  his  county  in  which  the  county 
or  state  is  concerned,  defend  all  suits  against  the  state  or 
county,  and  prosecute  forfeited  recognizances  and  actions  for 
the  recovery  of  debts,  fines,  penalties  and  forfeitures  accruing 
to  the  state  or  county.  In  all  cases,  civil  or  criminal  ir.  which 
changes  of  venue  are  granted,  he  shall  follow  and  prosecute  or 
defend,  as  the  case  may  be,  all  the  causes,  for  which  in  addition 
to  the  fees  now  allowed  by  law,  he  shall  receive  his  actual  expenses 
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Section  56.070  states,  among  other  things,  that  the  prosecuting 
attorney  shall  represent  generally  the  county  in  all  matters  of 
law.  Our  study  of  the  long  history  of  these  sections  pertaining  to 
duties  of  prosecuting  attorneys  reinforces  our  construction  of  the 
meaning  of  these  statutes. 

It  is  our  opinion  that  the  territorial  restrictions  of  the 
first  clause  in  Section  56.060  are  broadened  by  the  provisions 
of  the  second  and  third  clauses  which  do  not  contain  the  words 
"in  his  county" . The  third  clause  provides  that  "each  prosecuting 
attorney  shall  * * * prosecute  * * * actions  for  the  recovery  of 
debts  * * * accruing  to  the  state  or  county."  This  clause  contains 
no  restriction  on  the  area  in  which  the  prosecuting  attorney  may 
act  to  recover  debts  accruing  to  the  county.  A debt  owed  to  the 
county  hospital  would  be  considered  a debt  owed  to  the  county.  An 
action  to  recover  a debt  is  transitory  and  jurisdiction  *ies 
wherever  the  debtor  may  be  found.  The  prosecuting  attorney  is  the 
attorney  for  the  county.  Section  56. 070,  and  we  believe  Section 
56.060  requires  him  to  prosecute  the  debtor  wherever  jurisdiction 
will  lie.  Since  he  may  prosecute  cases  outside  his  county,  there 
is  no  reason  why  he  may  not  prosecute  cases  outside  the  state. 
Therefore,  it  is  our  opinion  that  it  is  the  duty  of  the  Prosecuting 
Attorney  of  Boone  County  to  prosecute  suits  to  recover  delinquent 
accounts  owed  the  Boone  County  Hospital  by  persons  residing  outside 
Boone  County  or  outside  the  State  of  Missouri.  Of  course,  we  know 
as  a practical  fact  that  in  suits  prosecuted  outside  the  state 
and  sometimes  outside  the  county  associate  counsel  is  needed  and 
sometimes  mandatory.  In  such  situations  the  prosecuting  attorney 
should  secure  the  authority  of  the  county  court  to  employ  such 
associate  counsel. 


CONCLUSION 

It  is  the  duty  of  the  prosecuting  attorney  to  advise  the  county 
court  and  the  Board  of  Trustees  of  a county  hospital  concerning 
all  legal  matters  involving  the  hospital.  It  is  the  duty  of  the 
prosecuting  attorney  to  collect  delinquent  bills  owed  such  hospital. 
The  county  court  may  authorize  the  prosecuting  attorney  to  employ 
associate  counsel  if  suits  are  instituted  for  the  collection  of  such 
accounts  outside  the  county  in  which  the  hospital  is  located  or 
outside  the  State  of  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  John  H.  Denman. 


Very  truly  yours, 


Attorney  General 


Opinion  No.  214(63) 
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Ans.  by  Letter  (Stephan) 


April  10 , 1964 


Honorable  Joe  R.  £111 s 
Prosecuting  Attorney 
Barry  County 
Cassvllle,  Missouri 

Dear  Mr.  Rills 


This  is  in  response  to  your  request  for  an  opinion  of  thi3 
office  as  to  whether  the  salaries  of  deputy  recorders  in  Barry 
County  are  to  be  set  by  the  circuit  eourt  or  by  the  eoxwty  court 

Barry  County  is  a county  of  the  third  class  in  which  the 
offices  of  circuit  clerk  and  recorder  are  combined.  Under  the 
provisions  of  Section  483.345*  RSMo  1959*  the  circuit  court  in 
third  class  oounties  has  clear  authority  to  Hfix  the  compensa- 
tion of  such  deputies  . . ."as  are  appointed  by  the  circuit 
clerk. 


Pursuant  to  our  request , you  forwarded  a copy  of  the  order 
of  the  circuit  court  setting  the  salaries  of  the  employees  of 
the  office  of  clerk -recorder  of  Barry  County.  That  crder  reads 
in  part  as  follows t 

"Mow  on  this  day  appears  Artie  Spain , 

Circuit  Clerk  and  Ex-Officio  Recorder 
of  Deeds  of  Earry  County,  Missouri,  and 
requests  the  above  Court  to  set  the  sal- 
aries of  the  Circuit  Clerk’s  Deputies  in 
and  for  Barry  County,  Missouri. 

"WHEREUPON,  it  is  hereby  ordered,  decreed 
and  adjudged  by  the  Court  that  the  salary 
of  Deputy  Circuit  Clark,  Barbara  Lacey, 
in  and  for  Barry  County,  Missouri,  shall 
be  the  sum  of  $225. 00  per  month  until 
changed  by  further  order  of  this  Court; 
and  it  is  further  ordered  by  the  Court 
that  the  salary  of  Deputy  Circuit  Clerk 
and  Recorder  of  Deeds,  Prances  Terry,  in 
and  for  said  County  shall  be  $190.00  per 
month;  and  it  is  further  ordered  by  the 


Honorable  Joe  R.  Ellis 
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Court  that  the  salary  of  Deputy  Circuit 
Clerk  and  Recorder  of  Deeds,  Lois  Lechner, 
in  and  for  said  County  shall  be  $190.00 
per  month;  beginning  as  of  January  1, 

1964,  and  continuing  until  such  time  as 
this  order  may  be  changed  by  further 
order  of  this  Court. M 

According  to  the  order,  all  of  the  employees  named  therein 
hold  a position  of  deputy  circuit  clerk.  Inasmuch  as  Section 
483.345  places  no  limitation  upon  the  number  of  deputy  circuit 
clerks,  we  believe  that  all  of  the  employees  in  question  may 
have  their  salaries  properly  set  by  the  circuit  Judge  insofar 
as  they  hold  the  position  of  deputy  circuit  clerk. 

It  is,  therefore,  the  opinion  of  this  office  that  the 
salaries  in  question  have  been  properly  set  and  each  of  the 
named  employees  is  entitled  to  the  monthly  compensation  speci- 
fied in  the  order. 


Very  truly  yours. 


THOMAS  P.  EAOLETON 
Attorney  General 


AJS/dg 


MAGISTRATES: 

MAGISTRATE  COURT: 

REMISSION  OF  FINE  OR  SENTENCE: 
EXECUTION  - STAY  OF: 

JUDGMENT  OF  CONVICTION: 

SUSPENSION'  OF  IMPOSITION  OF  SENTENCE : 
SUSPENSION  OF  EXECUTION  OF  SENTENCE: 
PAROLE: 

PROBATION: 


1.  A magistrate  judge  may 
not  remit  a portion  of  a fine 
or  a sentence  of  imprisonment 
previously  imposed  nor  may  he 
set  aside  a judgment  of  con- 
viction previously  imposed. 

2.  Magistrate  courts  may 
grant  a 3tay  of  execution  for 
a period  of  not  more  than  six 


months  at  the  expiration  of 
which  the  defendant  must  comply  with  the  sentence.  A bond  is  re- 
quired during  the  period  that  execution  is  stayed. 

3.  The  magistrate  court  may  grant  a stay  of  execution  for  purposes 
of  appeal  for  so  long  as  is  necessary  until  the  Judgment  becomes 
final.  A bond  is  also  necessary  under  these  circumstances. 

4.  All  magistrate  courts  and  the  St.  Louis  Court  of  Criminal  Correc- 
tion do  have  the  power  to  suspend  either  the  imposition  or  the  execu- 
tion of  sentence  following  a conviction  of  a misdemeanor.  In  so 
doing,  the  Judge  may  place  the  defendant  on  probation. 

5.  Magistrate  courts  and  the  St.  Louis  Court  of  Criminal  Correction 
are  empowered  to  grant  paroles  to  persons  who  are  imprisoned  pursuant 
to  a conviction  in  said  courts  and  prior  to  the  expiration  of  the 
term  of  the  sentence. 


September  23,  1964 

OPINION  NO.  6 (1964 f 
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Honorable  Hugh  H.  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Highway  Patrol  Building 
Jefferson  City,  Missouri 

Dear  Colonel  Waggoner: 


This  is  in  answer  to  your  request  for  an  opinion  of  this 
office  reading  in  part  as  follows: 

"There  have  been  some  recent  questions 
as  to  whether  a magistrate  Judge  has 
the  authority  to  remit  fine  or  to  set 
aside  a judgement." 

Magistrate  courts  are  courts  of  limited  Jurisdiction  and  they 
have  only  those  powers  given  to  them  by  the  constitution  and  the 
legislature.  American  Life  Insurance  Co.  v.  Morris,  Mo.App., 

281  S.w.  2d  601 ; State  v.  Sestric,  349  Mo.  182,  159  S.W.  2d  786. 
There  is  no  authorization  in  the  constitution  or  in  our  statutes 
for  a magistrate  to  remit  or  set  aside  a judgment.  The  magistrate 
Judges  are  therefore  without  such  powers. 


Honorable  Hugh  H.  Waggoner 


We  deem  It  advisable  to  consider  the  effect  of  various 
statutes  and  Supreme  Court  Rules  in  order  to  determine  the  present 
state  of  the  law  on  the  powers  of  magistrate  courts. 

Section  543.290(4),  RSMo  1959,  empowers  magistrate  judges 
to  grant  a stay  of  execution  "In  any  case  and  upon  such  condi- 
tions as  In  his  discretion  may  meet  the  needs  of  Justice."  This 
apparent  power  to  grant  an  unlimited  stay  of  execution  has  been 
supplanted  by  Supreme  Court  Rule  22.12,  which  authorizes  a magis- 
trate to  grant  a stay  of  execution  only  for  purposes  of  appeal 
or  in  accordance  with  the  procedure  set  out  in  Supreme  Court 
Rule  27 . 24 . 

Supreme  Court  Rule  27.24  authorizes  a stay  of  execution 
following  conviction  in  a misdemeanor  case  "for  good  cause  shown", 
but  the  period  of  said  stay  is  limited  to  six  months.  Further, 
the  defendant  is  required  to  post  a bond  conditioned  upon  his 
surrendering  himself  on  the  proper  date  for  execution  of  the 
sentence.  This  court  rule  applies  to  situations  in  which  the 
court  desires  to  allow  the  defendant  a period  of  time  not  exceed- 
ing six  months  in  which  to  raise  money  to  pay  a fine,  prepare  his 
affairs  prior  to  imprisonment,  or  for  some  other  good  reason.  It 
is  clear,  though,  that  this  rule  contemplates  that  the  sentence 
shall  be  executed  upon  the  expiration  of  the  stay. 

On  the  other  hand,  there  is  nothing  in  the  rules  which  imposes 
a time  limitation  upon  the  stay  of  execution  granted  for  purposes 
of  appeal  as  provided  in  Supreme  Court  Rule  22.12.  Such  a stay 
may  be  granted  until  such  time  as  the  Judgment  and  conviction 
becomes  final  on  appeal.  A bond  must  also  be  filed  in  this  situation. 

All  magistrate  courts  except  those  in  first  class  counties 
under  charter  form  of  government  are  empowered  by  Section  549.193, 

RSMo  1959,  to  grant  Judicial  probation  or  parole  in  the  same 
manner  as  are  the  circuit  courts.  Section  549.197,  RSMo  1959, 
grants  the  same  powers  to  magistrate  courts  in  first  class  charter 
counties  as  does  Section  549.061,  RSMo  Cum.  Supp.  1963,  to  the 
St.  Louis  Court  of  Criminal  Correction. 

The  power  of  Judicial  probation  and  parole  is  covered  by 
Chapter  5^9,  RSMo  Cum.  Supp.  1963.  The  powers  of  circuit  courts 
and  magistrate  courts  respecting  Judicial  probation  and  parole 
are  identical  under  this  chapter  and,  hence,  is  applicable  to 
magistrate  courts.  Section  549.071,  RSMo  Cum.  Supp.  1963,  provides: 
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Honorable  Hugh  H.  Waggoner 


"1.  When  any  person  of  previous  good 
character  Is  convicted  of  any  crime 
and  commitment  to  the  state  depart- 
ment of  correction  or  other  confinement 
or  fine  Is  assessed  as  the  punishment 
therefor,  the  court  before  whom  the  con- 
viction was  had,  if  satisfied  that  the 
defendant.  If  permitted  to  go  at  large, 
would  not  again  violate  the  law,  may  in 
its  discretion,  by  order  of  record,  sus- 
pend the  imposition  of  sentence  or  may 
pronounce  sentence  and  suspend  the  execution 
thereof  and  may  also  place  the  defendant 
on  probation  upon  such  conditions  as  the 
court  sees  fit  to  impose. 

"2.  The  courts,  subject  to  the  restric- 
tions herein  provided,  may,  in  their 
discretion,  when  satisfied  that  any  person 
against  whom  a fine  has  been  assessed  or  a 
Jail  sentence  imposed,  will,  if  permitted 
to  go  at  large,  not  again  violate  the  law, 
parole  the  defendant  upon  such  conditions 
as  the  court  sees  fit  to  impose." 

Thus,  pursuant  to  Section  5^9.071(1),  RSMo  Cum.  Supp.  1963, 
magistrate  courts  may  suspend  the  imposition  of  sentence  upon 
persons  convicted  in  their  courts  or  may  pronounce  sentence  and 
suspend  the  execution  thereof.  In  either  case  the  court  may  also 
place  the  defendant  upon  probation  upon  such  conditions  as  the 
court  sees  fit  to  impose.  If  either  the  imposition  or  the  execu- 
tion of  sentence  is  suspended,  the  defendant  is  not  liable  for 
service  of  any  term  of  imprisonment  or  payment  of  a fine,  unless, 
of  course,  the  defendant  has  been  placed  on  probation  and  proba- 
tion should  be  revoked.  If  the  court  sees  fit  to  retain  Jurisdic- 
tion by  placing  the  defendant  on  probation,  then  Section  5^9.111, 
RSMo  Cum.  Supp.  1963*  contemplates  a final  discharge  of  the  Judg- 
ment upon  the  satisfactory  performance  of  the  conditions  imposed 
by  the  court. 

Section  5^9-071(2),  RSMo  Cum.  Supp.  1963,  authorizes  magis- 
trate courts  to  grant  a parole  to  a defendant  upon  such  conditions 
as  the  court  sees  fit  to  impose.  Since  Section  5^9.058(2), 

RSMo  Cum.  Supp.  1963,  defines  parole  to  mean  the  release  of  one 
already  imprisoned  prior  to  the  expiration  of  his  term.  Section 
5^9.071(2)  means  that  magistrate  courts  may  grant  a parole  and 
thereby  release  persons  imprisoned  in  the  county  Jail  as  a result 
of  convictions  in  said  courts. 
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Honorable  Hugh  H.  Waggoner 


Here,  also,  a discharge  by  the  court  of  a defendant  pre- 
viously placed  on  parole  operates  as  a complete  satisfaction 
of  the  original  judgment.  Section  5^9. HI > RSMo  Cum.  Supp.  1963. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  office  that : 

1.  A magistrate  Judge  may  not  remit  a portion  of  a fine 
or  a sentence  of  imprisonment  previously  imposed  nor  may  he  set 
aside  a judgment  of  conviction  previously  Imposed. 

2.  Magistrate  courts  may  grant  a stay  of  execution  for  a 
period  of  not  more  than  six  months  at  the  expiration  of  which 
the  defendant  must  comply  with  the  sentence.  A bond  is  required 
during  the  period  that  execution  is  stayed. 

3.  The  magistrate  court  may  grant  a stay  of  execution  for 
purposes  of  appeal  for  so  long  as  is  necessary  until  the  Judgment 
becomes  final.  A bond  is  also  necessary  under  these  circumstances. 

4.  All  magistrate  courts  and  the  St.  Louis  Court  of  Criminal 
Correction  do  have  the  power  to  suspend  either  the  imposition  or 
the  execution  of  sentence  following  a conviction  of  a misdemeanor. 
In  so  doing,  the  Judge  may  place  the  defendant  on  probation. 

5.  Magistrate  courts  and  the  St.  Louis  Court  of  Criminal 
Correction  are  empowered  to  grant  paroles  to  persons  who  are 
imprisoned  pursuant  to  a conviction  in  said  courts  and  prior  to 
the  expiration  of  the  term  of  the  sentence. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  James  J.  Murphy. 

Very  truly  yours. 

Attorney  General 


OPINION  320  (19^3) 

7 (1964) 

.tlEWLRED  BY  LETTER— 0.  B.  Burns, 

Jr. 


I larch  2,  1964 


Honorable  Bill  D.  Burllson 
Prosecuting  Attorney 
Gape  Girardeau  County 
Cape  Girardeau,  Missouri 

Dear  Mr.  Burllson t 

This  Is  In  answer  to  your  letter  In  whloh  you  ask  several 
questions  regarding  the  "Riverside  Regional  Library."  You 
state  that  the  county  library  districts  of  Cape  Girardeau, 

Scott  and  Perry  Counties  and  the  olty  library  of  Perryville, 
Missouri,  have  contracted  with  each  other  under  the  provisions 
of  Seetlon  70.210  to  70.360,  RSMo,  for  cooperative  services 
as  "The  Riverside  Regional  Library". 

You  ask  six  questions  regarding  the  power  and  authority 
of  such  so-called  regional  library  to  purohase  real  estate 
for  the  use  of  such  regional  library. 

Your  first  question  Is  whether  "Riverside  Regional 
Library"  oan  purchase  real  estate  and  Incur  Indebtedness 
therefor  In  an  amount  less  than  the  yearly  gross  Income  of 
such  regional  library  but  In  an  amount  greater  than  the 
yearly  Income  of  one  or  more  of  the  Individual  contracting 
libraries.  As  you  pointed  out,  the  so-called  regional  library 
oame  Into  existence  as  a matter  of  oontraot  between  the  various 
oounty  library  district  boards  and  the  olty  library  board  under 
provisions  of  Sections  70.210  to  70.320.  Such  regional  library 
does  not  have  any  other  existence  than  the  result  of  the  oontraot 
between  suoh  libraries  and  does  not  exist  as  a statutory  politi- 
cal or  other  subdivision. 

Seotlon  70.240  and  Seotlon  70.250,  RSMo,  provide  as  followsi 

"70.240.  Lands  may  be  acquired— how.— 

The  part les  to  such  contract  or  cooperative 
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act  ion  or  any  of  thorn.  may  acquire , by 
gift  or  p’lrcha’ae, J or  by  the  power  of 
eminent  domain  exercised  by  one  or  more 
of  the  parties  thereto  in  the  same  manner 
as  now  or  hereafter  provided  for  corpora- 
tions created  under  the  law  of  this 
state  for  public  use,  chapter  023,  RSMo, 
and  amendments  thereto,  the  lands  necessary 
or  useful  for  the  Joint  use  of  the  parties 
for  the  purposes  provided  in  section 
70.220,  either  within  or  without  the 
corporate  or  territorial  limits  of  one 
or  more  of  the  contracting  parties,  and 
shall  have  the  power  to  hold  or  acquire 
sal i 1 ami's  as  ten  am  [sIsT  common.”- 

(imp  has  is  added.) 

"70.250.  Method  of  financing.— Any  such 
municipality  or  political  subdivision  may 
provide  for  the  financing  of  its  share  or 
portion  of  the  cost  or  expenses  of  such 
contract  or  cooperative  aotlon  in  a 
manner  and  by  the  same  prooedure  for  the 
financing  by  such  municipality  or  political 
subdivision  of  the  subject  and  purposes 
of  said  contract  or  cooperative  action  if 
acting  alone  and  on  its  own  behalf.11 

Section  70.214-0  oonfera  no  powev  on  the  so-called  regional 
library  to  hold  real  estate.  Such  statute  provides  that  the 
parties  to  the  cooperative  action  or  oontr&ot  or  one  party  to 
the  cooperative  action  or  contraot  may  acquire  land  and  where 
more  than  one  of  such  parties  to  the  oontract  car  cooperative 
action  aoqulre  land  to  be  used  by  the  parties  to  the  coopera- 
tive aotlon  or  contraot,  title  to  such  land  is  to  be  taken 
by  such  parties  as  tenants  in  common. 

Section  70.250  makes  plain  that  each  party  to  the  contract 
which  makes  a purchase  can  do  so  only  in  the  manner  and  by 
the  same  procedure  as  if  such  party  were  purchasing  the  property 
alone.  Therefore,  the  so-called  regional  library  cannot  aoqulre 
land  in  its  name  as  a regional  library  as  though  it  were  a legal 
, but  one  or  »iore  of  the  parties  to  the  contraot  oreatlng 
regional  library"  may  aoqulre  land  and  if  two  or  more  of 
such  contraot ing  parties  do  acquire  land  they  hold  title  to  such 
land  as  tenants  in  oomnon. 


entity 
such  11 
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The  next  fire  questions  In  you r request  are  apparently 
based  on  the  assumption  that  the  regional  library  does  hare 
power  to  purchase  land.  Since  we  have  ruled  otherwise  in 
answer  to  your  first  question,  it  becomes  unnecessary  to 
answer  questions  two  through  six. 

However,  we  believe  that  you  are  fundamentally  oonoerned 
with  the  question  of  how  the  individual  library  boards  may 
make  the  purchase  of  the  land  to  be  used  for  library  purposes 
and  to  be  held  as  tenants  in  common. 

We  further  assume  that  you  are  oonoerned  with  the  right 
of  your  oounty  library  dlstriot  to  make  this  purchase, 
beoause  you  as  proseouting  attorney  would  have  no  official 
duties  regarding  the  city  library  of  Perryvllle,  Missouri. 

Section  26(a)  of  Artlole  VI  of  the  Constitution  of 
Missouri  provides  as  follows! 

"No  oounty,  city,  incorporated  town 
or  village,  school  dlstriot  or  other 
political  corporation  or  subdivision 
of  the  state  shall  become  indebted  in 
an  amount  exceeding  in  any  year  the 
income  and  revenue  provided  for  such 
year  plus  any  unencumbered  balances 
from  previous  years,  exoept  as  other* 
wise  provided  in  this  const it ut ion ." 

•Section  162.070  provides  that  a oounty  library  dlstriot 
is  a body  eorporate.  Such  oounty  library  district  would, 
therefore,  be  a political  corporation  and  would  be  prohibited 
by  the  provisions  of  Section  26(a)  of  Artlole  VI  of  the 
Constitution  from  becoming  Indebted  in  an  amount  greater 
than  the  current  year's  revenue,  plus  unencumbered  balances 
from  prior  years  exoept  as  provided  in  the  Constitution.  The 
provision  of  Seotlon  26(a)  of  Artlole  VI  of  the  Constitution 
reading,  • • exoept  as  otherwise  provided  in  this  constitu- 
tion" refers  to  other  provisions  of  Seotlon  26  of  artlole  VI 
of  the  Constitution,  which  authorise  the  incurring  of  lndebtednes 
In  an  amount  greater  than  the  ourrent  year's  revenue  and  unen- 
cumbered balances  from  prior  years  by  a two-thirds  vote  of  the 
eleotors  in  the  oounty,  city,  incorporated  town  or  village, 
school  dlstriot  or  other  political  corporation  or  subdivision 
whloh  wishes  to  inour  the  debt. 
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Section  182,070  provides  in  part  as  follows  I 

"The  county  library  district,  as  a 
body  corporate,  by  and  through  the 
oounty  library  board  of  trustees,  nay 
sue  and  be  sued,  oomplaln  and  defend, 
and  make  and  use  a ooramon  seal, 
purchase,  or  lease  grounds,  purchase, 
louse',  occupy  or  ereot  an  appropriate 
bull'dlnn"  for  “the  use  "of  the  counTy* 
library  and  branches  thereof  out  of 
current  funds  If  such  funds'  are  available 
above  lho»V  ncoon-u^  for  nonet  opera- 
tions or,  as  provided  in  section  lo£. 18%,  * « *" 

(Emphasis  added.) 

Under  the  provisions  of  such  section  the  county  library 
distrlot  may  lease  or  purchase  grounds  or  buildings  out  of 
ourrent  funds,  or  nay  Issue  bonds  for  such  purposes  under 
provisions  of  3ectlon  182.105*  RSsfo.  Current  funds  are  those 
voted  by  electors  of  the  oounty  library  district  under  pro- 
visions of  Section  182.010  and  182.100,  R^wo.  Seotlon  182.020 
provides  that  taxes  for  the  levy  a .i>ori*ed  by  the  voters  under 
Seotlon  182.010  shall  be  disbursed  by  the  oounty  treasurer  only 
on  warrants  of  the  oounty  library  board,  and  Seotlon  182,100 
provides  that  building  taxes  authorised  by  such  section  shall 
be  disbursed  only  by  the  oounty  treasurer  on  warrants  of  ths 
county  library  board. 

Scot  Iona  182.020,  182.100  and  182.105  are  the  only  soirees 
of  funds  for  oounty  library  boards  to  acquir  > lands  or  buildings 
for  library  purposes.  If  the  funds  raised  from  a levy  under  one 
of  such  seotlons  are  insufficient  to  finance  a building  or  the 
districts  part  thereof,  additional  funds  rz.\j  be  raised  under 
any  of  such  sections. 

We  construe  your  question  numbered  three  to  be  whether 
the  oounty  library  board  may  purchase  laud  either  alone  or  as 
a tenant  in  common  with  other  parties  to  the  "Regional  Library" 
oontraot  by  signing  a promissory  note  and  giving  a deed  of  trust 
on  the  real  property.  It  is  our  view  that  the  county  library 
district  board  cannot  exeoute  a promissory  note  and  deed  of 
trust  for  land  or  for  a building  or  for  its  share  of  such  land 
or  building  to  be  used  for  library  purposes.  Seotlon  182.070, 


-4- 


Honorable  Bill  D.  Burlison 


supra,  sots  forth  the  power  of  a county  library  board,  and 
under  suoh  section  the  eounty  library  board  can  purohase 
land  or  buildings  only  from  current  funds  or  from  moneys 
derived  from  a bond  issue  and  may  make  payment  from  current 
funds  only  by  warrant.  We  are  unable  to  find  any  authority 
In  the  statutes  giving  a county  library  district  board 
power  to  execute  a promissory  note  and  a deed  of  trust 
seouring  suoh  note  for  any  purpose,  and  In  the  absence  of 
statutory  authority  suoh  board  has  no  power  to  do  so.  The 
rule  regarding  the  power  of  public  bodies  Is  tersely  stated 
in  Volume  67,  C.J.S.,  $107*  p.  378*  as  follows! 

nThe  powers  and  authority  of  boards, 
commissions,  and  other  public  bodies 
are  usually  defined  and  limited  by 
law.  Boards,  commissions,  and  other 
public  bodies  have  only  suoh  power 
and  authority  as  are  expressly 
conferred  by  law  or  as  arise  from 
neoessary  implication,  and  any  power 
sought  to  be  exercised  must  be  found 
within  the  four  oorners  of  the  statute 
under  which  they  proceed.  * * *" 

You  also  inquire  as  to  the  right  of  a county  library 
distriot  board  to  enter  into  a "lease  purohase  agreement". 

We  assume  that  this  is  a "lease  purchase"  providing  for 
payment  over  a number  of  years  of  an  amount  greater  than 
the  present  unencumbered  "current  funds".  We  are  enclosing 
an  opinion  rendered  under  date  of  October  II4.,  1949*  to 
Paxton  Prioe,  which  answers  this  question.  Section  162.105 
authorising  issuance  of  bonds  by  a county  library  distriot 
has  been  enacted  since  such  opinion  was  written,  but  the 
holding  in  such  opinion  is  still  applicable  insofar  as  a 
"lease  purohase"  contract  is  concerned. 

In  view  of  the  above  holding,  we  believe  it  is  apparent 
that  title  should  be  taken  as  tenants  in  common  to  the 
real  property  by  the  oounty  library  districts  which  are  signa- 
tories to  the  contract  creating  the  "Regional  Library"  and 
whioh  districts  do  purohase  the  real  property  in  such  proportion 
as  such  county  library  districts  contribute  to  the  purchase 
price  of  such  real  property. 

Yours  very  truly. 


THOMAS  F.  LaOI£TON 
Attorney  General 


February  14,  1964 


Opinion  No.  363  (1963) 
No.  8 (19640 

Mr.  John  W.  Ridgeway  Answered  by  letter 

Deputy  Commissioner  of  Finance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Ridgeway: 

This  letter  of  advice  is  written  in  lieu  of  a 
opinion  touching  the  following  question  submitted  by 

"Are  assigned  accounts  receivable  within 
the  language  'collateral  security  having 
an  ascertained  market  value',  as  the  same 
is  found  in  Section  362.170(1)  (b)  RSMo 
1959?" 

That  portion  of  Section  362. 170  (l),  (b),  RSMo  1959*  as 
amended,  referred  to  in  your  question,  contains  a directive 
that  certain  described  loans  by  banks  be  secured  by  "collateral 
security  having  an  ascertained  market  value"  equaling  a desig- 
nated percentage  of  the  liabilities  so  secured. 

In  1942  this  office  rendered  an  opinion  bearing  data  of 
March  18,  1942,  to  D.  R.  Harrison,  then  Commissioner  of  Finance. 
Such  opinion  was  addressed  to  the  term  "actual  market  value" 
as  such  term  is  used  in  Section  362. 170  (l),  (c)  RSMo  1959#  as 
amended,  such  cited  subparagraph  of  the  statute  making  reference 
to  collateral  security  of  warehouse  receipts.  A review  has  been 
made  of  definitions  of  "market  value"  set  forth  in  the  opinion 
of  this  office  dated  March  18,  1942,  and  such  definitions  have 
not  changed  to  this  date. 

No  court  decision  has  been  found  specifically  holding  that 
accounts  receivable  have  an  "ascertained  market  value".  As 
early  as  1879#  the  St.  Louis  Court  of  Appeals  held  in  Bank  of 
North  America,  Resp.,  v.  Tamblyn,  App.,  7 Mo.  App.  571#  that  a 
bank  could  take  an  assignment  from  a corporation  of  an  account 
due  to  the  corporation.  The  following  language  from  State 
ex  rel.  Globe -Democrat  Publishing  Company  v.  Qehner,  316  Mo. 

694,  l.o.  696,  294  S. W.  1017,  demonstrates  that  accounts 
receivable  are  property: 
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" Accounts  receivable  are  amounts  owing 
to  a creditor  on  open  account.  [Newport 
Nat.  Bank  v.  Herkimer  Co.  Bank,  225  U.S., 
l.c.  184,  56  L.Sd.  1042].  They  are  in 
the  nature  of  credits  which,  under  the 
statute  (Sec.  12967,  R.  S.  1919),  include 
'every  claim  or  demand  of  money,  interest 
or  other  valuable  thing,  due  or  to  become 
due'.  Thus  defined  they  are  declared  by 
the  statute  above  cited  to  be  personal 
property.  As  such  they  are  proper  sub- 
jects of  taxation  within  the  limitations 
stated." 

An  ascertained  market  value  is  merely  a "found"  market 
value.  While  accounts  receivable  in  various  localities  may 
be  more  or  less  difficult  to  determine  they  nevertheless  have 
an  "ascertained  market  value". 

We  enclose  a copy  of  the  opinion  of  this  office  referred 
to  in  this  letter  for  your  guidance.  If  you  will  acquaint 
this  office  with  the  character  of  accounts  receivable  mentioned 
in  your  Inquiry  we  will  be  in  a better  position  to  advise  you. 

Yours  very  truly. 


TOMA'S  F.  EA'OLETON 

Attorney  General 


JLO/dg 

Enel. 


WORKMEN'S  COMPENSATION:  RE: 
TAXATION: 


Notice  of  levy  for  income  taxes  under 
workmen's  compensation. 

Opinion  No.  11  (64) 

Answered  by  letter. 


February  28 , 1964 


Mr.  Spencer  H.  Givens 
Director 

Division  of  Workmen’s  Compensation 
Jefferson  City,  Missouri 

Dear  Mr.  OivenB: 

This  letter  Is  in  response  to  your  request  of  August  20, 
1963,  for  an  official  opinion  of  this  office.  You  inquire: 

"Is  compensation  due  from  an  employer 
to  an  employee  under  the  Workmen's 
Compensation  Law  (Chapter  287,  RSMo 
_ jvn  1959)  subject  to  levy  by  the  United 

States  for  Income  taxes  claimed  by 
the  Internal  Revenue  Service,  United 
States  Treasury  Department,  to  be 
due  from  the  injured  employee,  who 
would  otherwise  be  entitled  to  receive 
such  compensation  payments?  In  that 
connection  attention  Is  Invited  to 
the  provisions  of  Section  287. 260, 

RSMo  1959. 

" Is  the  Notice  of  Levy,  a photostatic 
copy  of  which  is  enclosed,  legal  and 
binding  on  the  employer  named  therein?" 

Section  287.260,  RSMo  1959 » to  which  you  refer  provides: 

"The  compensation  payable  under  this 
chapter,  whether  or  not  it  has  been 
awarded  or  is  due,  shall  not  be 
assignable,  shall  be  exempt  from 
attachment,  garnishment,  and  execu~ 
tion,  shall  not  be  subject  to  setoff 
or  counterclaim,  or  be  in  any  way 


Mr.  Spencer  H.  Givens 


-2- 


liable  for  any  debt  and  in  case  of  the 
insolvency  of  an  employer  or  his  in- 
surer, or  the  levy  of  an  attachment  or 
an  execution  against  an  employer  or 
insurer  shall  be  entitled  to  the  3ame 
preference  and  priority  as  claims  for 
wages,  without  limit  as  to  time  or 
amount,  * * *" 

The  Notice  of  Levy  of  the  Federal  Internal  Revenue  Service 
enclosed  with  your  request  was  made  under  authority  of  Section 
6321  of  the  Internal  Revenue  Code  of  1954,  26  U.S.C.  §6321, 
which  creates  a lien  in  favor  of  the  United  States  upon  the 
taxpayer's  property  or  right  to  property. 

It  Ib  well  established  that  the  federal  power  to  tax  and 
to  collect  the  tax  is  supreme  and  prevails  over  the  state's 
power  to  exempt  property  from  claims  of  creditors.  State  law 
cannot  create  an  exemption  from  the  collection  of  federal  taxes 
Kiefsrdorf  v.  Commission  of  Internal  Revenue,  142  F2d  723*  725; 
U.S.  v.  Haffron,  158  F2d  657,  658;  Leuschnor  v.  First  Western 
Bank,  26l  F2d  705,  707. 

Thus,  the  exemption  provided  by  Section  287. 260,  RSMo  1959 
does  not  prevent  the  federal  tax  authorities  from  levying  on 
workmen  compensation  benefits.  We  do  not,  however,  rule  that 
workmen* 8 compensation  benefits  are  or  are  not  subject  to 
federal  tax  levy. 

Although  federal  power  to  collect  taxes  prevails  over 
state  exemption  laws,  there  are  exemptions  provided  under  the 
federal  laws.  For  example.  Section  6334  of  the  Internal 
Revenue  Code,  26  U.S.C.  §6334,  provides  such  exemptions.  It 
is  our  opinion  that  whether  or  not  workmen  compensation  bene- 
fits come  within  any  federal  exemption  is  a question  to  be 
determined  by  the  courts  through  an  adversary  proceeding  in- 
volving proper  parties-ln-interest . 

Your  request  in  effect  asks  us  to  rule  how  the  federal 
tax  levy  effects  the  rights  and  liabilities  of  the  employer 
and  the  employee  and  also  the  federal  government.  This  we 
cannot  and  should  not  attempt.  First,  as  explained  supra, 
the  scope  of  federal  tax  exemptions  should  be  determined  by 
court  action.  Second,  the  validity  of  any  levy  and  its  effect 
on  the  parties  can  only  be  determined  upon  a case  by  case  basis 
The  employee  may  have  defenses  to  the  collection  of  the  tax. 

The  employer  may  have  obligations  to  give  notice  and  raise  de- 
fenses which  the  employee  may  have.  The  relative  rights  of  the 
parties  can  only  be  determined  upon  the  operative  facts.  Such 
facts  vary  in  each  case. 
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Furthermore,  the  relative  rights  and  duties  affected  by 
the  tax  levy  are  between  the  employer,  employee  and  the  federal 
tax  authorities.  We  have  attempted,  but  fail  to  see  how  the 
Workmen's  Compensation  Commi salon  Is  legally  affected  by  the 
federal  levy.  Thus,  it  is  not  a party-ln-interest  to  the  Issues. 

It  's  our  opinion  that  the  Commission  is  not  a proper  party  to 
either  litigate  or  determine  these  issues  but  that  the  legal 
consequences  of  a notice  to  levy  is  a matter  to  be  resolved 
between  the  employer,  the  employee  and  the  federal  tax  authorities. 

Yours  very  truly. 


wsnKs  v:  wkhjstom 

Attorney  General 


LCD/d  g 


INDUSTRIAL  DEVELOPMENT: 
MUNICIPALITIES: 

CITIES: 

TAXATION: 


A municipality  which  owns  a manu- 
facturing or  industrial  facility 
developed  under  Section  71.790 
to  71.850,  RSMo  1963  Cum.  Supp., 
may  not  require  a tenant  thereof, 
as  part  of  the  leasing  agreement, 
to  pay  monies  in  lieu  of  taxes 
to  another  taxing  body. 


OPINION  NO.  12  (1964) 
June  22,  1964 


Mr.  Lawrence  A.  Schneider,  Director 
Commerce  and  Industrial  Development  Division 
Eighth  Floor,  Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Schneider: 

This  is  in  response  to  your  request  for  an  opinion  as 
follows : 

"Can  a manufacturer  agree  to  pay  (or  give) 
a regular  amount  of  money  [in  lieu  of  taxes] 
to  a municipality,  or  county  government,  or 
school  district?  If  so,  can  this  regular 
gift  be  previously  agreed  to  by  a written 
contract  or  agreement?" 

You  Indicate  that  the  opinion  request  was  prompted  be- 
cause House  Bill  No.  576,  which  would  have  specifically 
covered  this  situation  and  permitted  it,  failed  of  passage 
in  the  72nd  General  Assembly. 

The  subject  matter  of  your  request  pertains  to  those 
facilities  constructed  and  leased  by  municipalities  for  the 
purposes  of  attracting  manufacturing  and  industrial  concerns 
under  Section  71-790  to  71.850,  RSMo  1963  Cum.  Supp.  (The 
Industrial  Development  Act), 

When  a municipality  constructs  industrial  facilities,  the 
real  estate  is  not  taxable  by  any  political  entity,  hence  if 
agreements  could  be  made  for  the  lessee  of  the  Industrial  plant 
to  pay  to  the  city  a sum  of  money  which  could  be  paid  by  the  city 
to  other  taxing  authorities  or  could  be  paid  directly  by  the 
lessee  to  other  taxing  authorities  this  would  relieve  some  of 
the  tax  burden  of  those  entities  because  of  the  removal  of  the 
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real  estate  from  the  tax  rolls.  There  are  good  arguments 
for  so  doing.  The  problem  is  - does  the  law  authorize  suoh 
arrangements  or  agreements. 

The  general  language  of  the  Industrial  Development  Act 
does  not  contain  any  express  statutory  grant  of  authority  for 
the  city  to  enter  into  an  agreement  by  which  municipal  funds 
are  to  be  given  to  various  other  taxing  authorities. 

Section  432.070,  RSMo  1959*  states  that  contracts  by 
cities  may  only  be  made  when  authorized  by  law.  This  section 
reads  as  follows: 

MNo  county,  city,  town,  village,  school 
township,  school  district  or  other  munici- 
pal corporation  shall  make  any  contract, 
unless  the  same  shall  be  within  the  scope 
of  its  powers  or  be  expressly  authorized 
by  law,  nor  unless  such  contract  be  made 
upon  a consideration  wholly  to  be  per- 
formed or  executed  subsequent  to  the  making 
of  the  contract;  and  such  contract,  in- 
cluding the  consideration,  shall  be  in 
writing  and  dated  when  made,  and  shall 
be  subscribed  by  the  parties  thereto, 
or  their  agents  authorized  by  law  and 
duly  appointed  and  authorized  in  writing. n 

While  there  is  no  case  directly  in  point,  that  of  Arbyrd 
Compress  Co.  v.  City  of  Arbyrd,  App.,  246  S.W.  (2d)  104,  holds 
that  an  agreement  to  pay  a certain  amount,  yearly  for  taxes 
and  assessments  was  void  because  of  the  lack  of  authority  on 
the  part  of  the  officers  of  the  city  to  make  suoh  a contract. 

In  that  case,, the  plaintiff's  property  was  excluded  from  the, 
limits  of  the  defendant  city  by  the  county  oourt.  Thereafter, 
the  city  brought  an  aotion  to  revipw  the  Judgment . Upon  the 
completion  of  an  agreement  by  the  plaintiff  to  pay  a certain 
amount  yearly  for  taxes  and  assessments  to  the  city  if  his 
land  was  excluded  from  the  limits  of  the  city,  the  oity  dis- 
missed its  action  and  consented  to  the  Judgment.  The  oontraot 
was  found  to  be  violative  of  Section  432.070,  RSMo  1949. 

There  being  no  express  legislative  authorization  as  re- 
quired by  Section  432.070,  a municipality  does  not  have  the 
power  tp  enter  into  a contract  providing  for  the  payment  of 
municipal  funds  derived  from  the  lease  of  Industrial  develop- 
ment projects  to  other  taxing  authorities.  This  view  is 
buttressed  by  the  failure  of  the  72nd  General  Assembly  to  pass 
House  Bill  No.  576,  which  would  have  authorized  such  practices. 
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CONCLUSION 


Therefore , a municipality  which  owns  a manufacturing  or 
industrial  facility  developed  under  Section  71.790  to  71.850, 
RSMo  1983  Cum.  Supp.,  may  not  require  a tenant  thereof,  as 
part  of  the  leasing  agreement,  to  pay  monies  in  lieu  of  taxes 
to  another  taxing  body. 

The  foregoing  opinion,  which  I hereby  approve,  has  been 
prepared  by  my  assistant,  Thomas  S.  Kichhorst. 

Very  truly  yours. 


Attorney  General 
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County  Board  of  Education  of  a third 
oo\JNTY  BOARDS  OF  EDUCATION:  class  County  expire,  under  the  pro- 

visions of  paragraph  four  (4)  of  the 
new  section  165.657? 

In  third  class  Counties  with  two  (2)  County  Court  Districts,  and 
under  the  provisions  of  paragraph  five  of  said  statute,  may  the 
voters  in  one  County  Court  District  vote  on  candidates  in  the 
other  County  Court  District?  Does  the  Legislature  have  the  power 
to  terminate  or  shorten  the  term  of  a properly  elected  and  serving 
County  School  Board  member? 
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January  IQ,  1964 


Opinion  No. 

Honorable  Darold  W.  Jenkins 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


Dear  Mr.  Jenkins: 

This  opinion  Is  rendered  in  response  to  your  request  of 
August  27,  1963,  for  an  official  opinion  of  this  office.  Your 
inquiry,  which  relates  to  Senate  Bill  No.  327  of  the  72nd 
General  Assembly  which  repealed  and  re-enacted  Section  165.657, 
RSMo,  Is  threefold: 

1.  "When  ...  do  the  present  terms  of 
the  County  Board  of  Education  of  a third 
class  County  expire,  under  the  provisions 
of  paragraph  four  (4)  of  the  new  section 

165.657?" 

2.  ”...  in  third  class  Counties  with 
two  (2)  County  Court  Districts,  and  under 
the  provisions  of  paragraph  five  (5)  of 
said  statute,  may  the  voters  In  one  County 
Court  District  vote  on  candidates  in  the 
other  County  Court  District?" 

3.  "Does  the  Legislature  have  the  power 
to  terminate  or  shorten  the  term  of  a 
properly  elected  and  serving  County 
School  Board  member?" 


I. 

Your  first  and  third  inquiries  are  closely  related,  hence 
we  shall  discuss  them  together. 
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The  County  Board  of  Education  set  up  by  Section  165.657* 
RSMo  1959,  is  a creature  of  the  Legislature,  As  such,  the 
Legislature  may  modify  or  abolish  it  as  may  seem  necessary 
unless  prohibited  by  the  Constitution. 

"In  this  state  our  courts  always  have 
recognized  and  applied  the  doctrine  sub- 
ported by  the  great  weight  of  authority 
in  America  that  no  one  can  acquire  a vested 
right  in  an  office  established  by  the 
legislative  department  of  a state  or 
municipality.  All  offices  are  created 
for  the  public  good,  and  the  rights  of 
their  incumbents  are  subordinate  and  inferior 
to  that  prime  object.  The  power  to  create, 
unless  restrained  by  law,  includes  the 
power  to  abolish,  and  an  officer  elected  or 
appointed  even  for  a definite  term  takes 
office  with  the  implied  understanding  that 
the  power  which  created  the  office  may 
abolish  it  before  the  expiration  of  his  term, 
in  which  event  he  will  find  himself  out  of 
office.  * * Sanders  v.  Kansas  City, 

162  SW  663,  665. 

Accord:  State  ex  rel.  Tolerton  v.  Gordon,  236  Mo.  142,  139 
SW  403,  457 j liigglnbothain  v.  Baton  RoupT  306  U.S.  535,  538. 
Thus,  the  Legislature  has  the  power  to  end  the  terms  of  County 
Board  of  Education  members  serving  under  Section  165.657,  RSMo 
1959. 


The  prior  law.  Section  165.657,  RSMo  1959,  created  in  all 
counties  boards  of  education  of  identical  membership,  terms, 
and  method  of  selection.  Under  Section  165.657,  RSMo  1959,  a 
six-member  County  Board  of  Education  was  selected  by  the 
members  of  the  school  district  boards.  Two  members  were  selected 
each  year  to  serve  a three  year  term.  This  same  scheme  was 
used  in  every  county. 

Senate  Bill  No.  327  substantially  changes  this  statute. 

It  sets  up  not  one  scheme  to  be  used  in  all  counties  but  two 
schemes,  one  for  counties  of  the  first  class  (Senate  Bill  No. 

32^  §§  1-3),  another  scheme  for  counties  of  the  second,  third 
and  fourth  class  (Senate  Bill  327,  §§  4-7).  The  scheme  to 
be  used  in  first  class  counties  is  substantially  a continuation 
of  the  scheme  the  prior  law  applied  to  all  counties. 
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However,  the  new  scheme  to  be  used  in  second,  third,  and 
fourth  class  counties  is  significantly  different.  The  new 
scheme  provides  for  boards  of  education  elected  by  popular 
vote.  This  radically  departs  from  the  method  of  selection  used 
under  the  prior  law.  The  significance  of  this  change  is  mani- 
fest by  the  section  of  the  Act  which  provides  for  the  entire 
membership  of  the  board  to  be  elected  at  the  next  annual  school 
election  Senate  Bill  No.  327 , §5. 

Although  the  existing  boards  of  education  in  second,  third 
and  fourth  class  counties  are  not  abolished  by  express  words  of 
Senate  Bill  No.  327,  this  is  its  necessary  implication.  The 
new  law  provides  for  the  selection  of  the  entire  membership  of 
the  board  by  a fundamentally  different  method,  popular  vote. 

We  therefore  conclude  that  Senate  Bill  No.  327  creates  new  boards 
of  education  in  all  second,  third  and  fourth  class  counties  and 
that  the  prior  boards  cease  to  exist  with  the  election  of  the 
new  boards  "at  the  annual  school  election  next  following  the 
effective  date  of  this  act";  namely,  April  7 $ 1964. 

We  note  one  exception  to  the  above  conclusion.  Senate 
Bill  No.  327#  §7  provides* 

"7.  In  the  event  there  is  only  one  school 
district  in  any  county,  the  board  of  educa- 
tion for  tnat  district  shall  serve  as  the 
county  board  of  education." 

Thus,  in  counties  to  which  section  seven,  supra,  applies,  the 
old  county  board  of  education  ceases  to  exist  on  the  effective 
date  of  Senate  Bill  327  and  the  school  district  board  serves 
as  the  county  board. 


II 

We  turn  now  to  your  second  Inquiry,  to  wit:  under  Senate 
Bill  No.  327 » §§  4-7  may  the  voters  of  one  county  court  district 
vote  on  candidates  to  be  elected  from  the  other  county  court 
district?  For  convenient  reference,  we  shall  here  set  out  the 
provisions  of  sections  four  and  five  of  Senate  Bill  No.  327, 
to  wit: 


"4.  There  is  created  in  each  second,  third 
and  fourth  class  county  in  this  state  a 
county  board  of  education  whose  members 
shall  be  elected  by  popular  vote  at  the 
annual  school  election  held  on  the  first 
Tuesday  in  April  in  each  year.  Each 
member  shall  be  a citizen  of  the  United 
States  and  of  the  State  of  Missouri ; 
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a resident  householder  of  the  county, 
and  shall  be  not  less  than  twenty-four 
years  of  age.  Nominations  for  board 
members  shall  be  filed  with  the  secre- 
tary of  the  county  board  of  education 
at  least  thirty  days  before  the  election. 

The  county  board  of  education  shall  pre- 
pare ballots  and  publish  notice  for  such 
election  in  the  same  manner  as  for  boards 
of  education  in  school  districts. 

”5.  At  the  annual  school  election  next 
following  the  effective  date  of  this  act, 
six  members  shall  be  elected  whose  terms 
shall  be  determined  at  the  first  meeting 
of  the  board  subsequent  to  the  election 
as  follows:  In  each  county  court  district 
the  member  receiving  the  highest  number 
of  votes  shall  serve  for  three  years ; the 
member  receiving  the  next  highest  number 
of  votes  shall  serve  for  two  years,  and 
the  member  receiving  the  least  number  of 
votes  shall  serve  for  one  year.  There- 
after each  member  shall  serve  for  three 
years.  Not  more  than  three  members  shall 
be  elected  from  one  county  court  district. 

Senate  Bill  No.  327,  §5  4 and  5»  creates  in  each  county  of 
the  second,  third  and  fourth  class  a county  board  of  education 
of  six  members  to  be  elected  by  popular  vote.  Senate  Bill  No. 
327,  55  4 and  5,  expressly  provides  that  a six-member  board  shall 
be  elected  by  popular  vote  and  that  not  more  than  three  of  the 
six  members  shall  be  elected  from  each  county  court  district. 

But  nowhere  is  there  an  express  provision  as  to  whether  the  voters 
of  one  county  court  district  shall  vote  upon  the  candidates  from 
both  districts  or  only  upon  those  candidates  to  be  elected  from 
their  district.  The  intention  of  the  Legislature,  which  is 
determinative  of  the  meaning  of  this  and  every  statute,  is  not 
found  here  in  the  express  words  of  the  statute.  Therefore,  it 
must  be  found  by  analysis  of  the  other  provisions  of  the  new 
law  and  the  prior  law  in  light  of  reason  and  the  rules  of 
statutory  construction. 

We  are  of  the  opinion  that  the  intention  of  the  Legislature 
manifest  in  Senate  Bill  327*  55  4-7,  is  that  the  voters  in  each 
county  court  district  shall  vote  only  on  those  candidates  for 


-4- 


Honorable  Darold  W.  Jenkins 


membership  on  the  county  board  of  education  to  be  elected  from 
their  district  and  not  those  to  be  elected  from  the  other  county 
court  district. 

As  we  have  noted  supra.  Senate  Bill  No.  327  sets  up  two 
distinct  schemes,  one  for  first  class  counties,  the  other  for 
second,  third,  and  fourth  class  counties.  In  the  first  scheme 
of  the  new  law  we  find  the  limitation,  ’Not  more  than  three 
members  of  the  board  shall  reside  in  any  county  court  district". 
(Emphasis  added)  Senate  Bill  No.  3^7*  §2.  Substantially  the 
same  words  were  used  in  the  prior  law.  However,  under  the  second 
scheme  of  the  new  law  we  find  the  limitation,  "Not  more  than 
three  members  shall  be  elected  from  one  county  court  district". 
(Emphasis  added)  Senate  Bill  No.  327*  §5. 

Obviously  the  limitation  under  the  second  scheme  (second, 
third  and  fourth  class  counties)  is  not  a requirement  merely 
that  three  of  the  members  be  residents  of  eaoh  county  court 
district.  If  the  Legislature  had  intended  merely  a residence 
requirement,  the  words,  "reside  in",  as  were  used  in  the  prior 
law  and  the  first  scheme  of  the  new  law  would  have  better  ex- 
pressed such  an  Intent. 

Furthermore,  it  is  a rule  of  statutory  construction  that 
where  language  used  in  one  section  is  different  from  that  used 
in  other  sections  of  the  same  statute  and  different  from  that 
used  in  a prior  statute,  it  is  presumed  that  such  language  is 
used  with  a different  intent.  Wine  v.  Commonwealth,  Mass,  17 
N.E.  2d  3^5  16).  The  words,  "reside  in"  and  “elected  from", 
manifest  a difference  in  the  first  and  second  schemes  of 
Senate  Bill  327. 

It  is  clearly  expressed  under  the  prior  law  and  under  the 
first  scheme  (first  class  counties)  of  the  new  law  that  all  of 
the  electors  may  vote  on  all  of  the  members  of  the  county  board. 
Whether  or  not  the  same  is  true  under  the  second  scheme  of 
Senate  Bill  No.  327  la  your  inquiry.  Both  of  the  schemes  under 
the  new  law  and  the  scheme  of  the  prior  law  provided  for 
county  board  members  to  be  elecL'-f.  In  this  respect  all  schemes 
are  alike.  Under  the  prior  law  and  under  the  first  scheme  of 
the  new  law  the  electors  are  the  members  of  the  boards  of  the 
school  districts.  Under  the  second  scheme  of  the  new  law,  the 
electors  are  the  pe  :ple,  i.e.  a direct  popular  vote. 

If  under  the  second  scheme  (second,  third  and  fourth  class 
counties)  of  Senate  Bill  No.  327  all  electors  of  the  county  may 
vote  on  all  members  of  the  county  board,  the  sentence  "Not  more 
than  three  members  shall  be  elected  from  one  county  court  dis- 
trict", would  be  nothing  more  than  a residence  requirement,  if 
that.  But,  we  have  already  established  that  it  is  not.  The 
words  "elected  from"  are  only  consistent  with  the  alternative 
construction;  namely,  that  under  the  second  scheme  the  electors 
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of  each  county  court  district  shall  vote  upon  only  the  members 
of  the  county  board  to  be  elected  from  their  district.  The 
change  of  the  words,  "reside  in”,  of  the  prior  law  to  the  words 
"elected  from",  of  tne  new  law  are  significant  of  the  Legislatures 
intent.  The  one  construction  of  Senate  Bill  No.  327#  §§  4-7, 
consistent  with  this  intent  is  that  three  members  of  the  county 
board  shall  be  selected  by  the  people  of  each  county  court  dis- 
trict. 

Senate  Bill  No.  327  limits  each  county  court  district  to 
three  of  the  members  of  the  board.  Under  the  first  scheme  each 
membership  is  voted  upon  separately,  each  being  elected  by  a 
majority  vote.  However,  under  the  second  scheme  if  the  members 
were  elected  by  the  voters  of  the  entire  county,  those  candi- 
dates who  receive  the  greater  number  of  votes  may  not  always 
become  the  elected  members.  This  is  so  because  under  the  second 
scheme  all  members  will  be  elected  simultaneously.  Let  us  illus- 
trate the  possible  anomalous  results  by  an  example: 


Assume:  the 

candidates  are  A 

, B,  C,  D,  E,  and  P 

, w,  x,  y. 

and  z.  Candidates 

A through  P are 

from  county  court 

district 

one  and  candidates 

w through  z are 

from  district  two. 

The  total 

votes  from  each  district  are: 

Votes 

VoteB 

Candidate 

District  One 

District  Two 

Total 

A 

None 

1,200 

1,200 

B 

500 

600 

1,100 

C 

700 

310 

1,010 

D 

950 

50 

1,000 

S 

600 

300 

900 

P 

500 

300 

800 

w 

700 

None 

700 

X 

100 

500 

600 

y 

400 

50 

450 

z 

10 

400 

410 

Applying  three -member  limit  to  such  a hypothetical  election 
would  moan:  The  members  of  the  county  board  of  education  would 
be  A,  B,  C from  district  one  and  w,  x,  and  y from  district  two. 

A,  though  he  reoeived  no  votes  in  his  own  district  was  elected  — 
actually  by  the  voters  of  district  two.  The  converse  is  true  of 
y.  More  voters  in  district  one  preferred  D to  represent  them 
than  any  other  candidate  from  that  district,  and  more  voters 
county  wide  preferred  D than  w,  x,  and  y,  yet,  D does  not  become 
a member.  Nor  H and  P become  members  although  they  re- 

ceived more  votes  than  w,  x,  and  y.  Various  other  examples  could 
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be  given  of  possible  anomalous  results  occuring  from  members 
of  the  county  board  being  elected  by  voters  of  the  entire 
county . 

If  the  candidates  from  each  county  court  district  are  voted 
upon  by  the  voters  of  their  district,  the  members  elected  will 
directly  relate  to  the  votes  they  receive  and  it  will  not  be 
possible  for  the  voters  of  one  district  to  elect  the  members 
from  the  other  district.  The  anomalies  discussed  supra  will 
not  occur. 

We  are  aware  that  if  one  county  court  district  was  sub- 
stantially more  populous  than  the  other  then  the  membership 
the  board  would  not  exactly  represent  the  will  of  the  majority 
of  voters  in  the  county.  However,  the  three -member  per  county 
court  district  limitation  of  Senate  Bill  No.  327  §2  and  §5, 
manifests  a legislative  intent  that  not  only  the  interests  of 
the  majority  but  also  the  interests  of  each  county  court  dis- 
trict are  to  be  represented  by  the  members  of  the  county  board. 

In  our  opinion,  election  of  throe  members  by  each  county  court 
district  better  harmonizes  with  this  intent  and  purpose. 

One  may  foresee  several  possible  abuses  if  the  voters  of 
one  county  court  district  could  vote  upon  the  members  to  be 
elected  from  the  other  district.  For  example:  if  one  county 
court  district  was  more  populous  than  the  other,  as  is  the  case 
in  many  counties  having  one  large  urban  area,  the  larger  dis- 
trict could  select  not  only  the  members  to  be  elected  from 
their  district  but  also  the  members  to  be  elected  from  the 
other  district.  Or  if  the  election  were  closely  contested 
in  one  district,  a minority  in  the  other  could  control  the 
raamborship  of  the  board. 

V/e  also  note  the  provisions  of  Senate  Bill  No.  327,  §5# 

for  determining  the  duration  of  the  lntltlal  terms.  The  open- 
ing phrase,  MIn  each  county  court  district  # * of  itself 

indicates  a legislative  plan  of  elections  within  each  district. 

We  therefore,  conclude  that  the  Legislature  in  enacting 
Senate  Bill  No.  327,  §§  4-7  (applicable  to  second,  third,  and 
fourth  class  counties)  intended  that  the  voters  of  each  county 
court  district  should  elect  three  members  from  thoir  district 
and  that  the  members  of  tlv>  county  board  of  education  are  not  to 
be  elected  by  a vote  of  the  entire  county. 
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CONCLUSION 


Therefore,  it  i3  the  opinion  of  this  office  thatj 

1.  The  Legislature  has  the  power  to  aoolisn  the  county- 
boards  of  education  created  by  Section  l65.657»  RSMo  1959. 

2.  Senate  Bill  No.  327  of  the  72nd  General  Assembly 
abolishes  the  county  boards  of  education  created  by  Section 
165.657,  RSMo  1959*  In  counties  of  the  second,  third  and 
fourth  class  as  of  April  7,  1964,  except  aB  to  those  counties 
coming  within  §7,  which  are  abolished  as  of  the  effective  date 
of  the  Act. 

3.  In  counties  of  the  second,  third  arid  fourth  class, 
under  Senate  Bill  No.  327,  $§4-7,  the  three  members  to  be 
elected  from  each  county  court  district  shall  be  elected  only 
by  the  voters  of  their  respective  districts  and  not  by  the 
voters  of  the  county  as  a whole. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Louis  C.  DeFao,  Jr. 


Yours  truly. 


LCD/dg 


OTHKT  7;  TOKM 

Attorney  General 


(l)  Federal,  state  and  county  lands  are  not  to 
be  considered  in  calculating  the  percentage  of 
agreements  necessary  to  carry  out  recommended 
soil  conservation  measures  and  proper  farm  plans 
from  owners  of  not  less  than  sixty-five  percent 
of  the  lands  situated  in  the  subdistrict  required 
by  Section  278.250,  Gum.  Supp.  1963;  (2)  The 
subdistrict  levy  under  Section  278. 250,  supra,  is  to  be  assessed  only 
upon  real  estate;  (3)  Under  Section  278.170,  Cum.  Supp.  1963,  the  real 
estate  in  incorporated  towns  and  cities  may  be  included  in  r.  subdis- 
trict and  taxed;  (4)  For  a city  resident  to  vote  in  the  referendum 
provided  by  Section  278.200,  RSMo  1959,  he  must  qualify  as  a land 
representative  which  is  defined  in  Section  278. 070,  Cum.  Supp.  1963; 
and  (5)  Incorporated  towns  and  cities  are  not  included  in  watershed 
subdistricts  organized  prior  to  October  13,  1963. 

February  17,  1964 
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SUBDISTRICTS: 
TAXATION: 


OPINION  NO.  15 


Mr.  Harold  Owens,  Executive  Secretary 
Missouri  Soil  and  Water  Districts  Commission 
T-9  Building,  University  of  Missouri 
Columbia,  Missouri 

Dear  Mr.  Owens: 
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This  refers  to  your  letter  in  which  you  requested  ad- 
vice from  this  office  concerning  certain  legal  questions  in 
connection  with  the  revision  of  your  commission's  instructions 
concerning  the  organization  and  operation  of  subdistricts  of 
soil  and  water  conservation  districts  in  the  light  of  amend- 
ments to  the  applicable  statutes  contained  in  Senate  Bills 
No.  206  and  220,  72nd  General  Assembly,  effective  as  of 
October  13,  1963. 


Your  first  question  relates  to  a requirement  of  Section 
278.250,  Cum.  Supp.  1963,  that  as  a condition  to  the  levying 
of  a subdistrict  tax  there  be  "obtained  agreements  to  carry 
out  recommended  soil  conservation  measures  and  proper  farm 
plans  from  owners  of  not  less  than  sixty-five  percent  of  the 
lands  situated  in  the  subdistrict."  Your  question  is  as 
follows : 


"Are  U.  S.  Forest  Lands,  state  and 
county  lands  considered  when  calculating 
the  percentage?" 

Section  278.250,  which  was  amended  in  certain  respects 
by  Senate  Bill  No.  220,  expressly  requires  that  agreements 
be  obtained  from  the  owners  of  not  less  than  sixty-five  per 
cent  of  the  lands  situated  in  a subdistrict  and  it  makes  no 
distinction  whatsoever  between  lands  upon  the  basis  of  the 
nature  of  their  ownership. 
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This  is  similar  to  the  situation  considered  in  an 
opinion  of  this  office  under  date  of  July  21,  1961,  ad- 
dressed to  the  Honorable  Morran  D.  Harris,  which  is  enclosed. 

In  that  opinion  this  office  held  that:  "Land  owned  by 
the  State  Conservation  Commission  does  not  count  in  the  total 
acreage  of  an  area  for  the  purposes  of  determining  whether 
landowners  petitioning  for  the  creation  or  dissolution  of  a 
special  road  district  own  at  least  50  percent  of  the  acreage 
as  required  by  law." 

The  reasons  given  for  such  conclusion  were  based  on 
the  considerations  of  fairness  by  the  state  to  the  other 
property  owners  in  the  area.  It  would  be  unfair  for  a 
state  agency  not  subject  to  taxation  to  control  the  dis- 
position of  the  property  taxes  and  the  roads  of  the  area’s 
landowners . 

The  opinion  further  based  its  conclusion  on  the  general 
rule  of  statutory  construction  stated  at  59  C.  J.  Statutes, 
§653,  P.  1103: 

"The  state  and  its  agencies  are  not  to 
be  considered  as  within  the  purview  of 
a statute,  however  general  and  comprehen- 
sive the  language  of  such  act  may  be, 
unless  an  intention  to  include  them  is 
clearly  manifest,  as  where  they  are  ex- 
pressly named  therein,  as  included  by 
necessary  implication.  ..." 

It  is  the  opinion  of  this  office  that  such  reasoning 
also  applies  to  the  situation  at  hand  and  we  conclude  that 
federal,  state  and  county  lands  are  not  to  be  considered  in 
calculating  the  percentage  of  agreements  necessary  "to  carry 
out  recommended  soil  conservation  measures  and  proper  farm 
plans  from  owners  of  not  less  than  sixty-five  percent  of  the 
lands  situated  in  the  subdistrict  as  required  by  Section 
278.250. 

In  question  no.  3 of  your  letter,  you  request  our 
opinion  concerning  the  interpretation  to  be  given  to  paragraph 
4 of  Section  278. 250,  which  provides: 

"4.  The  governing  body  of  each  soil  and 
water  conservation  district  containing  a 
subdistrict  or  a portion  thereof  shall  make 
the  necessary  millage  levy  on  the  assessed 
valuation  of  all  real  estate  within  the 
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boundaries  of  the  subdistrict  lying  within 
their  respective  district  to  raise  the  needed 
amounts,  but  in  no  event  shall  the  levy  ex- 
ceed four  mills  on  each  one  dollar  cf  as- 
sessed valuation  per  annum  and,  on  or  be- 
fore the  first  day  of  September  of  each  year, 
shall  certify  the  rate  of  levy  to  the  county 
court  of  the  county  within  which  the  dis- 
trict is  located  with  directions  that  at  the 
time  and  in  the  manner  required  by  law  for 
the  levy  of  taxes  for  county  purposes  the 
county  court  shall  levy  a tax  at  the  rate 
so  fixed  and  determined  upon  the  assessed 
valuation  of  all  the  taxable  property  within 
the  subdistrict,  in  addition  to  such  other 
taxes  as  are  levied  by  the  county  court." 

Your  question  concerning  such  section  may  be  restated  as 
follows: 

Is  it  the  correct  interpretation  of 
Section  278.250(4)  that  the  assessment 
of  the  subdistrict  levy  is  to  be  on  real 
estate  only? 

It  is  a general  rule  of  law  that  tax  laws  must  be  strict- 
ly construed  in  favor  of  the  taxpayer  and  against  the  state 
and  if  the  right  to  tax  is  not  plainly  conferred  by  statute 
it  is  not  to  be  extended  by  implication.  Osterloh's  Estate 
v.  Carpenter,  337  SW2d  9^2 ; in  Re  Gerling's  Estate,  303  SW2d 
915. 


Keeping  this  rule  in  mind,  it  follows  of  necessity  that 
the  only  property  that  the  governing  body  of  the  board  can 
have  the  county  court  levy  taxes  on  is  real  estate. 

When  the  statute  says  the  county  court  shall  levy  a tax 
on  "all  the  taxable  property  in  the  subdistrict,"  It  neces- 
sarily means,  "all  the  real  estate,"  as  this  is  the  only 
property  on  which  the  governing  body  of  the  soil  and  water 
conservation  district  may  levy  under  Section  278.250.  The 
phrase  "all  the  taxable  property"  refers  back  to  "all  the 
real  estate"  which  for  all  extents  and  purposes  is^  all  the 
taxable  property  which  the  governing  body  may  levy  upon. 

In  No.  2 of  your  letter  you  have  raised  three  questions 
concerning  Section  278. 170  as  amended  by  Senate  Bill  No.  206, 
72nd  General  Assembly.  The  statute  provides  the  method  by 
which  land  representatives  In  a proposed  subdistrict  may 
petition  the  board  for  a hearing  and  a referendum  thereon. 

The  statute  sets  up  certain  requirements  as  to  the  number 
signing  the  petition  and  the  area  to  be  encompassed.  The  1963 
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revision  of  the  statute  removed  from  the  requirements  as 
to  area  that  It  be: 

" . . .In  the  same  watershed  but  In  no 
event  shall  It  include  any  area  located 
within  the  boundaries  of  an  incorporated 
city  or  town." 

The  only  requirement  as  to  area  which  remains  is  that  it  be 
contiguous . 

The  first  question  you  raise  with  respect  to  this 
statute  is  as  follows: 

"Are  lands  and  property  (homes,  lots 
and  businesses)  in  incorporated  towns 
included  in  the  subdistrict  and  subject 
to  the  tax  and  can  they  vote  in  ref erendum? " 

It  is  clear  from  the  revision  that  the  legislature  in- 
tended to  include  real  estate  in  incorporated  areas  in  the 
proposed  subdistrict,  for  without  repeal  of  this  exclusionary 
provision  they  could  not  have  been  so  included  and  inclusion 
of  incorporated  areas  and  property  in  other  watersheds  is 
the  only  reasonable  purpose  for  the  repeal. 

It  is  a general  rule  of  construction  that  the  legisla- 
ture intended  the  necessary  results  of  its  acts.  The  neces- 
sary result  of  such  repeal  is  to  include  otherwise  excluded 
areas;  thereby,  making  it  possible  for  a soil  and  water  con- 
servation subdistrict  to  include  an  incorporated  city  or  town 

The  real  estate  located  in  such  incorporated  cities  or 
towns  included  in  a soil  and  water  conservation  subdistrict 
is  subject  to  taxation  under  Section  278.250.  The  tax  is  to 
be  levied  on  "all  real  estate  within  the  subdistriot, " thus, 
including  real  estate  in  incorporated  towns  and  cities  if 
such  are  included  in  the  subdistrict. 

The  owners  of  the  real  estate  in  such  included  incorpor- 
ated city  or  town  cannot  vote  in  the  referendum  unless  they 
meet  the  qualification  of  land  representatives,  for  Section 
278.200,  RSMo  1959 , calls  for  a referendum  by  land  represents 
tives. 

This  brings  us  to  point  2.B.  of  your  letter  which  reads 
as  follows: 
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"What  is  the  definition  of  a 'land 
representative'  under  these  amendments?" 

A land  representative  under  these  revisions  is  the 
same  as  before  the  revisions,  i.e.,  what  they  are  defined  as 
in  Section  278.070,  Cum.  Supp.  1963*  which  provides: 

"(2)  'Land  representative'  means  the 
owner  or  representative  authorized  by 
power  of  attorney  of  any  farm  lying 
within  an  area  proposed  to  be  established, 
and  subsequently  established,  as  a soil 
and  water  district  under  the  provisions 
of  this  law,  and  for  the  purposes  of  this 
law  each  such  farm  shall  be  entitled  to 
representation  by  a land  representative; 
provided,  however,  that  any  land  repre- 
sentative must  be  a taxpayer  of  the  county 
within  which  the  soil  and  water  district 
is  located;" 

Therefore,  he  must  be  the  owner  or  representative  authorized 
by  power  of  attorney  of  any  farm  and  a taxpayer  in  the  county 
within  which  the  soil  district  is  located.  If  any  real  es- 
tate within  an  incorporated  city  or  town  is  a farm  then  the 
land  representative  of  that  tract  of  real  estate  is  entitled 
to  vote  in  the  referendum.  The  owners  or  occupants  of  other 
real  estate  in  the  incorporated  city  or  town,  as  well  as 
the  owners  or  occupants  of  real  estate  other  than  farms  in 
other  parts  of  the  subdistrict,  are  not  entitled  to  vote  at 
the  referendum  although  their  property  is  subject  to  taxation 
by  the  subdistrict. 

In  No.  2.C.  of  your  letter  you  ask: 

"Will  incorporated  towns  be  included  in 
previously  organized  watersheds'  subdistricts? 

Is  this  inclusion  retroactive?" 

Section  278.170,  RSMo,  requires  that  the  boundaries  of 
the  proposed  subdistrict  shall  be  set  forth  in  the  petition 
by  legal  description  and  prior  to  Senate  Bill  No.  220,  the 
proposed  subdistrict  was  to  exclude  "any  area  located  within 
the  boundaries  of  an  incorporated  city  or  town."  Hence,  the 
boundaries  of  existing  subdistricts  do  not  include  such  in- 
corporated towns  or  cities.  Therefore,  incorporated  towns 
and  cities  will  not  be  automatically  included  in  watershed 
subdistricts  organized  prior  to  October  13,  1963 • 
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CONCLUSION 


Therefore,  It  is  the  opinion  of  this  office  that:  (l) 
Federal,  state  and  county  lands  are  not  to  be  considered  in 
calculating  the  percentage  of  agreements  necessary  to  carry 
out  recommended  soil  conservation  measures  and  proper  farm 
plans  from  owners  of  not  less  than  sixty-five  percent  of 
the  lands  situated  in  the  subdistrict  required  by  Section 
278.250,  Cum.  Supp.  1963;  (2)  The  subdistrict  levy  under 
Section  278.250,  supra,  is  to  be  assessed  only  upon  real 
estate;  (3)  Under  Section  278. 170,  Cum.  Supp.  1963,  the 
real  estate  in  incorporated  towns  and  cities  may  be  included 
in  a subdistrict  and  taxed;  (4)  For  a city  resident  to  vote 
in  the  referendum  provided  by  Section  278.200,  RSMo  1959,  he 
must  qualify  as  a land  representative  which  is  defined  in 
Section  278.070,  Cum.  Supp.  19^3;  and  (5)  Incorporated 
towns  and  cities  are  not  included  in  watershed  subdistricts 
organized  prior  to  October  13,  1963. 

The  foregoing  opinion  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Jeremiah  D.  Finnegan. 

Very  truly  yours. 


ttci*no.y  ' eneral 
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MOTOR  VEHICLES:  Any  person  who  is  convicted  of  operating  a motor 

HABITUAL  CRIMINALS:  vehicle  in  an  intoxicated  condition.  Section 
DRUNK  DRIVERS:  564.440,  RSMo  Cum.Supp.  1963,  and  who  was 

previously  convicted  of  violating  Section 
564.440,  RSMo  1959,  shall  be  punished  as  a 
subsequent  offender  under  the  applicable 
provision  of  Section  564,440  RSMo  Cum.Supp.  1963. 

January  6,  1964 

OPINION  NO.  362  (1963) 

NO.  16  (1964) 


Honorable  Don  E.  Burrell 
Prosecuting  Attorney 
Greene  County 

Springfield,  Missouri  65802 
Dear  Mr.  Burrell: 

You  recently  wrote  to  this  office  requesting  an  official 
opinion  concerning  our  interpretation  of  the  recently  enacted 
drunken  driving  law. 

On  October  13  of  this  year.  Senate  Bill  No.  78,  enacted 
by  the  72nd  General  Assembly,  became  effective.  This  act 
repealed  Sections  564.440  and  564.460,  RSMo  1959  And  enacted 
in  lieu  thereof  several  new  sections  relating  to  the  same  subject 
matter  of  crimes  in  connection  with  the  operation  of  motor 
vehicles.  One  of  the  newly  enacted  sections  is  also  designated 
564.440  (hereinafter  referred  to  as  the  new  section).  The  two 
sections  repealed  and  the  new  section  564.440  appear  as  follows: 

”564.440.  Driving  motor  vehicle  while 
intoxicated.— No  person  shall  operate 
a motor  vehicle  while  in  an  intoxicated 
condition,  or  when  under  the  influence 
of  drugs.” 

”564.460.  Penalty  for  drunken  driving 
or  leaving  scene  of  accident.— Any 
person  who  violates  the  provisions  of 
section  564.440  or  564.450  shall  be 
deemed  guilty  of  a felony  and  on 
conviction  thereof  shall  be  punished 
by  imprisonment  in  the  penitentiary 
for  a term  not  exceeding  five  years  or 
by  confinement  in  the  county  jail  for  a 
term  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  one  hundred  dollars, 
or  by  both  such  fine  and  imprisonment,” 
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Hew  Section  564.440. 

"No  person  shall  operate  a motor  vehicle 
while  in  an  intoxicated  condition.  Any 
rson  who  violates  the  provisions  of 
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or  by  imprisonment  in  the  county  Jail 
for  a term  not  exceeding  six  months, 
or  by  both  such  fine  and  imprisonment, 
(b)  For  the  second  offense,  by 
confinement  in  the  county  Jail  for  a 
term  of  not  less  than  fifteen  days 


and  not  exceeding  one  year. 

(o)  For  the  third  and  subsequent 
offenses,  by  confinement  in  the 
county  Jail  for  a term  of  not  less 
than  90  days  and  not  more  than  one 
year  or  by  imprisonment  in  the 
department  of  corrections  for  a term 
of  not  less  than  two  years  and  not 
exceeding  five  years. 

(d)  Evidence  of  prior  convictions 
shall  be  heard  and  determined  by 
the  trial  court,  out  of  the  hearing 
of  the  Jury  prior  to  the  submission 
of  the  case  to  the  Jury,  and  the 
court  shall  enter  its  findings  thereon. 

(e)  Any  other  provision  in  Section 
302.309,  RSMo,  to  the  contrary  not- 
withstanding, when  a court  having 
Jurisdiction  finds  that  a chauffeur  or 
operator  is  required  to  operate  a motor 
vehicle  in  connection  with  his  business. 


occupation  or  employment,  the  court  may 
grant  such  limited  driving  privilege  as 
the  circumstances  of  the  case  may  Justify 
if  the  court  also  finds  undue  hardship 
on  said  individual  in  earning  a liveli- 


hood; provided,  however,  no  such  limited 
privilege  shall  be  grantao  after  conviction 
of  a second  offense  of  the  crime  mentioned 
herein."  (Bnphaals  supplied) 
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You  specifically  draw  our  attention  to  the  underlined 
portion  of  the  "new"  section  above  and  ask  whether  this 
language  means  that  convictions  under  the  repealed  Section 
564.440  are  to  be  counted  in  determining  the  punishment  for 
a conviction  under  Section  564.440,  Senate  Bill  78 # 72nd 
General  Assembly.  Ve  assume  that  you  are  referring  to  those 
who  are  convicted  of  offenses  committed  after  October  13#  1963. 

It  is  the  opinion  of  this  office  that  anyone  who  has 
been  previously  convicted  of  violating  "old"  Section  564.440 
and  who  then  is  convicted  of  violating  the  "new"  Section 
564.440  because  of  an  offense  committed  after  October  13#  1963# 
shall  be  punished  as  a subsequent  offender  under  the  appropriate 
subsection  of  "new"  Section  564.440. 

In  your  letter  you  place  particular  emphasis  upon  the 
phrase  "any  person  who  violates  the  provisions  of  this 
•action"  which  is  found  in  the  "new"  Section  564.440.  It  is 
our  view  that  the  violations  referred  to  are  those  resulting 
from  the  activity  which  the  statute  declares  to  be  unlawful. 
United  States  v.  Dauphin,  20  Fed.  625,  627  (1864).  This  is 
the  same  criminal  activity,  operating  a motor  vehicle  while 
in  an  intoxicated  condition,  which  was  prohibited  by  "old" 
Section  564.440.  The  crime  remains  the  same,  only  the 
punishment  for  offenses  committed  after  October  13,  1963, 
has  been  changed.  Section  1.120,  RSMo  1999  fully  supports 
our  conclusions.  It  reads  as  follows: 

"The  provisions  of  any  law  or  statute 
which  is  reenacted,  amended  or  revised, 
so  far  as  they  are  the  same  as  those  of 
a prior  law,  shall  be  construed  as  a con- 
tinuation of  such  law  and  not  as  a new 
enactment." 

The  fact  that  "new"  Section  564.440  provides  for  an 
increased  minimum  punishment  iq>on  conviction  for  subsequent 
offenses  does  not  make  the  statute  retroactive  nor  does  it  run 
afoul  of  any  constitutional  guaranty.  State  v.  King,  365  Mo. 

48,  275  SW2d  310  (1955).  State  v.  Morton,  Mo. Sup.  338  SW2d  858 
(I960).  As  stated  at  25  Am.  Jur.,  Habitual  Criminals,  Section 
3,  page  26l : 

"While  there  are  many  miles  of  law  which 
may  seem  inconsistent  with  the  purpose 
of  a habitual  criminal  statute  and  the 
procedure  adopted  to  compass  it,  it  is 
nevertheless  sound  in  principle  and  sus- 
tained by  reason.  Aside  from  the  offender 
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and  his  victim,  there  is  always  another 
party  concerned  in  every  crime  committed, 
namely,  the  state;  and  it  does  no  violence 
to  any  constitutional  guaranty  for  the  state 
to  enhance  the  punishment  for  second  or 
subsequent  offenses.  The  true  ground  upon 
which  these  statutes  are  sustained  is  that 
the  punishment  is  awarded  for  the  second 
offense  only  and  that  in  determining  the 
amount  or  nature  of  the  penalty  to  be 
Inflicted,  the  legislature  may  require 
the  courts  to  take  into  consideration  the 
persistence  of  the  defendant  in  his  criminal 
course." 

In  the  King  case,  supra,  the  legislature  enacted  a law 
in  1951  which  imposed  a greater  punishment  upon  those  three 
times  convicted  of  larceny.  In  that  case  the  court  sustained 
a punishment  based  upon  the  defendant's  prior  oonvlctlons  of 
larceny  which  ocourred  before  the  enactment  of  the  1951  statute, 
and  at  275  SV2d  3 12  said: 

"One  doe 8 not  violate  Laws  1951*  p.  45 5, 
unless  he  commits  a larceny  subsequent  to 
its  effective  date.  The  statute  applies  to 
'Every  person  who  shall  have  been  convicted 
three  times  of  larceny  in  any  degree  and 
who  subsequently*  commits  another  lareeny. 

It  is  similar  in  this  respect  to  §556.280,  our 
habitual  criminal  act.  All  are  charged  with 
knowledge  of  the  provisions  of  the  statute. 

The  allegations  of  the  prior  convictions 
are  not  charges  of  distinct  crimes  but 
are  merely  to  disclose  facts  bringing  the 
new  offense  within  the  statute  and  for 
determining  the  criminality  of  the  new 
offense.  In  ruling  that  prior  convictions 
aggravating  a new  offense  need  not  occur 
subsequent  to  the  effective  date  of  the 
statute,  the  cases  hold  that  prior  convictions 
of  crime  constitute  a reasonable  basis  for 
the  classification  of  offenders  with  respect 
to  the  severity  of  the  punishments  to  be 
imposed." 
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Honorable  Don  E.  Burrell 


CONCLUSION 


When  an  Individual  la  convicted  of  driving  while  intoxicated 
for  an  offenae  committed  after  October  13#  1963#  auch  person.  If 
he  haa  been  previously  convicted  of  one  or  more  offenses  under 
Section  564 .440,  RSMo  1959#  shall  be  punished  under  provisions  of 
Section  564.440,  RSMo  Cum.Supp.  1963,  and  such  previous  convictions 
will  be  applicable  in  determining  the  punishment  to  be  assessed 
under  Section  56V. 440  RSMo  Cum.Supp.  1963. 

This  opinion,  which  I hereby' approve , was  prepared  by  my 
Assistant,  Eugene  0.  Bushmarm. 


Very  truly  yours. 


THOMAS  3F.  ^aoletoN 

Attorney  General 


f50B:bJJ 


TAXATION: 
MUNICIPAL  HOUSING 


AUTHORITY: 


Municipal  housing  authority  subject  to 
Chapter  99,  RSMo  1999,  not  liable  for 
ad  valorem  taxes  assessed  and  levied, 
but  not  collected,  on  property  it  con- 
demns, and  such  property  may  not  be  sold 
for  such  taxes. 


January  23,  1964 

Opinion  No.  391  (63) 

Om) 


Honorable  Lon  J.  Lewis 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 


Dear  Mr.  Lewis: 

This  opinion  is  rendered  in  answer  to  your 
as  follows: 

"Somo  time  prior  to  October  19,  1962, 

Housing  Authority  of  the  City  of  Mexico,  Missouri, 
instituted  condemnation  proceedings  against  a 
certain  piece  of  residence  property  in  the  City 
of  Mexico  and  owned  by  one  Oarlene  Brooks,  said 
real  estate  to  be  used  In  a housing  project  that 
then  had  been  proposed.  Commissioners  were  ap- 
pointed and  on  October  19,  1962,  they  returned 
into  Court  an  award  of  $3,750.00.  Said  owner, 
in  due  time,  excepted  to  said  award.  On  June  12, 
1963,  after  several  Juries  had  awarded  damages  in 
lesser  amounts  than  the  commissioners  had  awarded 
in  the  respective  cases,  Oarlene  Brooks  filed  in 
his  case  a withdrawal  of  his  exceptions  to  the 
commissioners'  award. 

"Both  at  the  time  of  the  award  to  Brooks  by 
the  commissioners  and  at  the  time  of  his  with- 
drawal of  exceptions  to  that  award  the  state  and 
county  taxes  on  said  property  for  the  years  1959, 
i960,  and  1961  were  unpaid,  and  at  the  time  of 
Brooks's  withdrawal  of  exceptions  the  state  and 
county  taxes  for  1962,  also,  were  delinquent,  and 
taxes  for  1963  were  a lien  on  said  property.  The 
State  of  Missouri,  the  County  of  Audrain,  and  the 
Audrain  County  Collector  were  not  made  parties  to 
the  condemnation  proceedings.  No  notice  of  said 
condemnation  proceedings  was  given  to  the  State, 
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the  County,  or  the  Collector.  The  amount  awarded 
by  the  commissioners  ($3*750.00)  was  paid  into 
Court  and  disbursed  by  the  Clerk  without  any  pro- 
vision being  made  for  the  payment  of  said  taxes 
and  without  any  notice  to  the  State,  County,  or 
Collector.  The  Collector  has  demanded  payment 
of  said  taxes  by  said  Housing  Authority.  The 
Authority  has  refused  to  pay  said  taxe3  and  takes 
the  position  that  it  is  not  liable  for  them. 

”1  wish  that  you  would  please  let  me  have 
your  opinion  on  the  following  question  based  on 
the  foregoing  facts*  Has  the  acquirement  of  said 
property  by  said  Housing  Authority  through  the 
condemnation  proceedings  wiped  out  the  state's 
and  county's  lien  for  said  taxes  so  that  said 
property  cannot  be  sold  by  the  collector  and  so 
that  aaid  Housing  Authority  has  no  responsibilty 
for  the  payment  of  said  taxes? 

"The  Housing  Authority  law  is  embodied  in 
Chapter  99  of  the  Missouri  Statutes.  See,  parti- 
cularly, sections  99.080  and  99.200."  ,,  tl 

The  legal  character  of  a municipal  housing  authority  formed 
under  Chapter  99*  RSMo  1959*  is  clearly  described  in  the  following 
language  from  Section  99.080,  RSMo  1959* 

"An  authority  shall  constitute  a municipal  corporation, 

exercising  public  and  essential  governmental  functions, 

• * *" 

• 

In  Laret  Investment  Company  v.  Dickmann,  345  Mo.  449,  l.c. 
454,  455,  134  SW2d  65,  we  find  the  Supreme  Court  of  Missouri 
alluding  to  the  legal  character  of  a municipal  housing  authority 
in  the  following  language. 

"The  broad  definition  of  a municipal  corporation 
requires  that  it  be  formed  for  the  purpose  of 
performing  some  governmental  function.  The 
General  Assembly,  in  the  Act  under  consideration, 
declared  the  Housing  Authority  to  be  a municipal 
corporation,  defined  its  purposes,  declared  them 
to  be  governmental  functions,  and  declared  the 
existence  of  an  urgent  necessity  for  its  services. 

* • * We  must  presume  that  the  declared  purposes 
are  'public  purposes'  and  governmental  functions 
unless  it  clearly  appears  that  they  are  not  in 
harmony  with  the  provisions  of  the  Constitution." 
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In  Schmoll  v.  Housing  Authority  of  St.  Louis  County,  321  SW2d 
494,  l.c.  496,  the  following  language  sustains  the  proposition  that 
a municipal  housing  authority  is  exempt  from  ad  valorem  taxes: 

"It  has  been  expressly  held  on  two  occasions,  and  all 
the  reasons  were  fully  considered,  that  housing 
authority  property  is  exempt  from  ad  valorem  taxes. 

Laret  Investment  Co.  v.  Dickmann,  supra;  Bader  Realty 
& Inv.  Co.  v.  St.  Louis  Housing  Authority,  supra. 

[358  Mo.  747,  217  SW2d  4891" 

The  facts  disclosed  in  your  inquiry  establish  that  prior  to 
the  time  the  municipal  housing  authority  acquired  title  to  the 
property  in  question  by  condemnation  proceedings,  taxes  had  been 
levied  and  assessed  against  the  tract  while  under  private  owner- 
ship and  that  such  taxes  remained  delinquent  and  unpaid  by  the 
private  owner.  To  such  state  of  facts  we  direct  the  following 
holding  from  State  ex  rel.  City  of  St.  Louis  v.  Baumann,  348  Mo. 

164,  l.c.  168,  153  SW2d  31,  3^: 

"Even  though  taxes  have  been  levied  and  assessed 
against  a tract  of  land  while  under  private  owner- 
ship, if  it  be  afterwards  acquired  by  a governmental 
agency  such  taxes  may  not  be  collectedV  „ 

The  doctrine  announced  in  City  of  St.  Louis  v.  Baumann,  supra, 
has  been  affirmed  in  the  recent  decision  handed  down  by  the 
Supreme  Court  of  Missouri,  en  banc,  on  January  13,  1964  (not  yet 
officially  reported)  in  State  of  Missouri  ex  rel.  County  Collector 
of  Greene  County,  et.  al.,  v.  City  of  Springfield,  Missouri,  et.  al.. 
No.  49,424. 

Enclosed  find  an  opinion  of  this  office  dated  September  5, 

1947,  addressed  to  Honorable  Roy  A.  Jones,  Prosecuting  Attorney 
of  Johnson  County,  Missouri,  which  directs  attention  to  Section 
139.120,  RSMo  1959  (Sec.  11086  RSMo  1939),  outlining  the  proce- 
dure for  distraint  of  personal  property  of  one  liable  for  taxes 
on  real  estate. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a municipal  housing 
authority  subject  to  Chapter  99,  RSMo  1959,  is  not  liable  for 
ad  valorem  taxes  assessed  and  levied,  but  unpaid,  on  property 
it  condemns  for  its  purposes,  and  the  property  so  condemned 
may  not  be  sold  for  such  taxes. 


Mr.  Lon  J.  Lewis 
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The  foregoing  opinion,  which  I hereby  approve  was  prepared 
by  my  assistant,  Julian  L.  O'Malley. 


Yours  very  truly. 


ENCL. 

JLO/dg 


TI 
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Attorney  General 


The  so-called  ''Pre-Need  Arrangement  For 
Memorial  Services"  is  net  a ere -need 
burial  plan  within  the  meaning  cf  Section 
333.035  -1(12)  (d) , RSMo  1959.  but  is  only 
a discount  certificate..  Licer  ^ea  embalms r 
who  directly  or  indirect-  .y  enter  into 
Articles  of  Agreement  for  the  sale  of  si  • 
plans  are  guilty  of  unprofessional  conduct 
as  defined  in  Section  333.035  -i (12 }. a) 
However,  neither  subparagraphs  (c)  nor  (d) 
of  this  section  prohibit  embalmers  from 
entering  into  contracts  providing  for  the 
sale  of  genuine  pre-need  burial  p:.ans„ 


Opinion  No  A03  1963) 

Opinion  No,  21  (196k) 

June  5,  1964 


Mr.  Charles  L.  Zaring,  President 
Missouri  State  Board  of  Embalming 
Tenth  and  Walnut 
Columbia,  Missouri 


Dear  Mr.  Zaring: 

This  is  in  answer  to  your  request  for  an  opinion  of  this 
office  as  to  whether  it  would  be  conduct  violative  of  Missouri 
law  for  an  embalmer  licensed  under  the  laws  of  this  state  to 
enter  into  a contract  to  furnish  burial  services  to  persons 
purchasing  a so-called  "Pre-Need  Arrangement  for  Memorial  Services" 
sold  by  National  Association  Funeral  Home  Inc.,  herein  called 
11  Associated"  . 

This  contract  or  certificate  is  an  agreement  between  the 
purchaser,  called  the  plan  owner,  and  the  seller,  called  "Associated" 
which  acts  as  agent  of  a funeral  home  named  on  the  face  cf  the 
agreement.  It  provides  that  the  plan  owner,  by  the  payment  of 
$95*00,  will  receive  at  plan  owner's  death  a credit  of  $95.00 
plus  a 20#  reduction  from  the  retail  price  of  the  memorial  service 
selected  from  the  named  funeral  home..  The  services  which  the  fur.era 
home  agrees  to  provide  at  a discount  are  listed  in  the  contract  . 

The  purchase  price  may  be  paid  in  installments,  but  if  the.  / Ian 
owner  defaults  in  his  payments.  Associated  may  terminate  the 
contract  and  retain  all  money  previously  paid. 

To  provide  these  certificates.  Associated  has  entered  into 
other  contracts  called  Articles  of  Agreement  with  funeral  homes 
throughout  the  state.  Funeral  homes  entering  into  these  agree- 
ments are  referred  to  as  "approved"  funeral  tomes.  The  Articles 
provide  that  each  "approved"  funeral  home  agrees  to  make  Associated 
its  exclusive  agent  for  the  purpose  of  soliciting  and  acquiring  new 
parties  to  the  agreement  and  also  for  the  purpose  of  securing  funeral 
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contracts  from  the  public.  When  the  entire  fee  of  $95-00  xS 
collected  from  the  plan  purchaser.  Associated  agrees  to  pay 
$25.00  to  the  funeral  home  named  on  tne  contract  and  may  retain 
the  remaining  $70.00.  Each  "approved"  funeral  home  agrees  to 
honor  all  such  contracts  issued  by  Associated  as  agent  for  all 
other  funeral  homes  which  are  or  may  become  part  of  the  agreement. 
However,  neither  the  Articles  of  Agreement  nor  the  certificate 
for  burial  services  contain  any  provision  for  return  of  the 
money  to  a plan  purchaser  who  moves  into  another  state  or  into 
an  area  with  no  approved  funeral  homes. 

Chapter  333,  RSMo,  relates  to  the  regulation,  practice, 
and  licensing  of  embalraers.  Many  funeral  homes  are  owned  or 
operated  by  licensed  embalmers.  These  embalmers  may  be  held 
responsible  by  the  Board  for  acts  done  in  the  name  of  the  funeral 
home . 


Section  333-035  authorizes  the  State  Board  cf  Embalming  to 
suspend  or  revoke  the  license  of  any  licensed  embaimer  for 
several  causes  which  Include: 

"(12)  Unprofessicnal  conduct  which  is 
hereby  defined  to  include: 

******** 

" (d)  The  buying  of  business  by  the 
licensee,  his  agents,  assistants  or 
employees  or  the  direct  or  indirect 
payment  or  offer  of  payment  of  a com- 
mission by  the  licensee,  his  agents, 
assistants  and  employees  for  the  pur- 
pose of  securing  dead  human  bodies, 
but  this  provision  does  not  prohibit  the 
selling  of  pre-need  burial  contracts 
or  insurance." 

The  burial  certificate  provides  that  Associated  Is  acting 
as  the  egent  of  the  approved  funeral  home  named  on  tne  face 
thereof.  Even  without  this  statement,  is  is  apparent  that 
Associated  is  acting  as  the  agent  not  only  of  the  named  funeral 
home  but  also  as  agent  of  ail  "approved"  funeral  homes.  As  i-he 
agent  cf  the  "approved"  funeral  homes  and  on  their  behalf 
Associated,  in  accordance  with  its  contractual  obligation,  calls 
upon  members  of  the  public  to  solicit  the  purchase  of  a buria. 
certificate,  and  thus  Induce  such  purchasers  at  time  of  need  to 
use  tne  services  of  the  funeral  home  named  on  the  certificate 
or  another  funeral  home  affiliated  with  Associated.  Each  funeral 
home  which  has  signed  the  Articles  of  Agreement  has  employed 
Associated  for  the  purpose  and  paid  it.  $70.00  for  each  successful 


solicitation.  The  fact  that  the  fee  is  retained  from  the 
contract  price  rather  than  paid  directly  does  not  make  it  any 
less  a commission.  The  payment  is  made  indirectly  by  the 
funeral  home  as  it  must  refund  the  entire  $95.00  at  the  time 
of  need. 

The  payment  of  a commission  or  fee  to  Associated  to  induce 
persons  to  use  the  services  of  a particular  funeral  home  and 
the  embalmer  or  embalmers  connected  therewith  constitutes  the 
buying  of  business  and  the  direct  or  indirect  payment  of  fees 
for  the  purpose  of  securing  dead  human  bodies  within  the  meaning 
of  Section  333.035-1(12) (d).  A licensed  embalmer  who  directly 
or  indirectly  enters  into  such  an  agreement  is  guilty  of  conduct 
in  violation  of  the  statute  unless  the  agreement  is  a pre-need 
burial  contract  or  insurance. 

The  agreement  does  not  purport  to  be  an  insurance  contract 
and  specifically  states  that  "This  certificate  is  not  a member- 
ship in  a burial  association,  or  an  insurance  company  and  is 
non-assessable ."  Nor  has  Associated  attempted  to  qualify  as  an 
insurance  company  under  the  laws  of  this  state.  The  question 
then  remains:  Is  the  self-styled  "Pre-Need  Agreement  for  Memorial 
Services"  in  fact  a pre-need  burial  contract. 

The  term  "Pre-Need  burial  contract"  has  not  been  defined 
in  Missouri  either  by  the  legislature  or  by  the  courts.  However, 
inherent  in  the  meaning  of  the  term  is  the  idea  that  a pre-need 
burial  contract  is  a contract  for  the  payment  of  funeral  or 
burial  services  or  merchandise  at  a future  time  determined  by 
the  death  of  the  person  within  the  coverage  of  the  contract. 

The  pre-payment  may  be  made  in  a lump  sum  or  by  installments 
but  must  be  in  payment  for  funeral  or  burial  expenses  that  will 
be  needed  at  a future  date. 

The  contract  in  question  contains  none  of  these  elements. 
There  is  no  pre -payment  of  burial  expenses  as  the  plan  purchaser 
does  not  pay  any  part  of  his  future  burial  expenses.  He  receives 
only  a discount  on  such  expenses  if  he  uses  an  approved  funeral 
home . 


The  contract  is  called  a Pre -Need  Agreement  for  Memorial 
Services.  The  Articles  of  Agreement  between  Associated  and  the 
various  funeral  homes  refer  to  the  contract  as  a pre -need  plan. 
Notwithstanding  the  attached  labels,  it  is  our  opinion  that 
the  agreement  in  question  is  a discount  certificate  and  is  not 
a pre -need  burial  contract  as  that  term  is  used  in  Section 
333.035-1(12) (d) . It  is  also  our  opinion  that  a licensed  em- 
balmer, acting  by  himself  or  through  a funeral  home  who  enters 
into  such  a contract  is  guilty  of  conduct  which  violates  this  section. 
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Your  letter  also  requests  our  opinion  as  to  the  authority 
of  the  Board  to  revoke  or  suspend  the  license  of  an  embal.mer 
who  participates  in  the  sale  of  other  burial  plans  being  sold 
throughout  the  state . 

Our  office  has  obtained  copies  of  most  of  these  plans, 
which  are  all  quite  similar.  They  are  not  sold  by  funeral  homes 
but.  through  independent  corporations.  Each  corporation  is 
affiliated  with  one  funeral  home.  Its  name  Is  quite  similar 
to  the  funeral  home  and  it  is  our  understanding  that  in  most 
cases  the  owners  of  the  funeral  home  also  own  and  operate  the 
affiliated  corporation. 

Pre-need  burial  contracts  are  authorized  by  the  law  in 
Missouri.  However,  judging  by  the  complaints  received  by  the 
Board  and  by  this  office,  this  privilege  may  sometimes  be 
abused  and  the  public  misled.  Among  these  abuses  are; 

1.  These  plans  are  sometimes  sold  by  a "hard-sell"  house 
to  house  solicitation  by  salesmen  employed  by  the  selling 
corporation.  Some  people  are  repeatedly  solicitated  for 
possibly  unwanted  services. 

2.  The  selling  corporation  usually  retains  2 5$  of  the 
contract  price  and  the  remaining  75#  is  to  be  placed  in  trust 
to  be  given  to  the  funeral  home  which  is  to  provide  the  service 
at  the  time  of  need.  Some  of  these  plans  do  not  protect  the 
plan  owner  against  mismanagement  or  misuse  of  trust  funds.  Some 
plans  do  not  require  that  the  trust  funds  be  placed  in  a reputable 
bank  or  trust  company.  Nor  do  they  make  provisions  as  to  identity 
of  the  trustees  or  limit  or  prescribe  the  investment  powers  of 
the  trustees. 

3.  The  public  is  persuaded  to  purchase  pre-need  burial 
contracts  upon  a representation  that  they  are  receiving  a large 
discount  on  their  burial  contract.  The  funeral  homes  usually 
receive  75#  of  the  contract  price,  hence,  it  is  difficult  to 

see  how  funeral  services  can  be  provided  at  substantial  discounts. 
The  Beard  of  Embalming  has  received  complaints  that  shortly  after 
a contract  purchaser  has  received  funeral  services  for  the 
"discount"  price,  others  have  received  the  same  services  for 
approximately  the  same  price. 

4.  Contracts  are  sometimes  sold  to  persons  who  are  not 
able  to  meet  the  payments.  Sometimes  they  have  moved  away  from 
the  area  and  are  not  able  to  utilize  the  particular  funeral  home 
designated  in  the  contract.  If  the  plan  owner  defaults  or 
after  making  all  of  his  payments  does  not  use  the  funeral  home, 
the  selling  corporation  retains  2^  of  the  entire  contract  price. 
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Thus,  if  a contract  purchaser  agrees  to  buy  a plan  for 
$1000  and  defaults  after  paying  $260.00,  the  selling  corporation 
may  retain  $250.00  and  is  obligated  to  return  $10.00.  Complaints 
from  purchasers  indicate  they  have  difficulty  obtaining  return 
of  payments  in  excess  of  25#. 

Some  states  have  enacted  laws  regulating  the  sale  of  pre- 
need  plans  and  the  manner  in  which  the  proceeds  must  be  handled. 
Perhaps  this  is  a subject  that  might  be  considered  by  the 
Legislature , 

Possibly  most  licensed  embalmers  will  not  feel  It  necessary 
to  participate  in  such  plans  in  order  to  compete  successfully 
with  those  now  doing  so.  There  may  be  plans  which  are  honestly 
conceived,  sold,  and  administered;  but,  abuses  and  inequities 
which  have  characterized  many  such  plans  should  be  adequate  warning 
to  any  licensed  embalmer  to  approach  such  plans  with  caution 
lest  the  public,  whom  he  is  licensed  to  serve,  be  defrauded  in 
time  of  greatest  sorrow  and  susceptibility. 


CONCLUSION 


The  so-called  "Pre-Need  Arrangement  For  Memorial  Services" 
(which  provides  that  the  owner  of  a certificate  costing  $95°00 
will  receive  at  his  death  a credit  of  $95oOO  plus  a 20#  reduction 
from  the  retail  price  of  a funeral  from  a named  funeral  home). 

Is  not  a pre-need  burial  plan  within  the  meaning  of  Section 
333o035-1(12) (d),  RSMo  1959 , but  is  a discount  certificate. 
Licensed  embalmers  who  directly  or  indirectly  enter  Into  the 
Articles  of  Agreement  for  the  sale  of  such  plans  are  guilty  of 
unprofessional  conduct  as  defined  in  Section  333<>035-l(l^)  id) . 

However,  neither  subparagraphs  (c)  or  (d)  of  this  section 
prohibits  licensed  embalmers  from  entering  into  contracts  pro- 
viding for  the  sale  of  genuine  pre-need  burial  plans. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  H.  Denman. 


Very  truly  yours. 


Opinion  No.  408  Answered  by  Letter 
(Stephan) 

Opinion  No.  22  (1964) 


May  26,  1964 


FILED 


Honorable  Gerald  Kiser 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Mr.  Kiser 1 

This  is  in  response  to  your  request  for  an  opinion  of 
this  office,  which  request  reads  in  part  as  follows: 

’’This  1b  to  request  your  opinion  con- 
cerning recording  of  certain  instruments. 

"Attached  hereto  you  will  find  a copy 
of  a document  which  has  been  presented 
to  our  Recorder  of  Deeds  to  be  filed.  He 
has  received  a number  of  these.  You  will 
note  that  the  second  paragraph  of  this 
document  refers  to  a note  above  described. 

"Our  Recorder  is  concerned  with  whether 
or  not  the  original  of  this  note  should 
be  presented  to  him  for  comparison  and 
identification  at  the  time  the  document 
is  recorded.  It  should  be  noted,  that  in 
addition  to  what  appears  on  the  document 
sent  to  you,  a legal  description  of  the 
property  is  usually  taped  to  the  document." 

The  sample  agreement  attached  to  your  letter  is  set 
out  below: 
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"AGREEMENT 

"In  consideration  of  the  extension  of 
credit  as  evidenced  by  a note  for  $622.97 
of  even  date  herewith,  given  by  the  under- 
signed  payable  to  Your  Bank  of  Kansas 
City,  Mo.  representing  cost  of  improve- 
ments to  the  following  described  property 
in  Clay  County,  state  of  Mo. 

The  undersigned  agree  that  they  will  not 
sell  or  convey  said  property  without 
first  paying  the  balance  of  said  loan  In 
full,  and  that  said  property  and  their 
Interest  therein,  shall  stand  as  security 
for  the  enforcement  of  this  Agreement. 

"This  agreement  shall  enure  to  the  benefit 
of  any  subsequent  owner  and  holder  of 
the  note  above  described. 

"IN  WITNESS  WHEREOF,  the  undersigned  have 
set  their  hands  this  31st  day  of  September 
1962. 

John  Roe 


Mary  Roe 


"STATE  OP  MISSOURI 
COUNTY  OF  CLAY 

"Be  it  remembered  that  on  this  day  Sept.  31 
A.  D.,  1963.  before  the  undersigned,  a 
notary  public,  in  and  for  the  said  county 
and  state  aforesaid  came  John  Roe  and  Mary 
Roe  who  are  personally  known  to  me  to  be  the 
same  persons  who  executed  the  within  instru- 
ment of  writing  and  such  persons  duly 
acknowledged  that  they  executed  the  same  as 
their  free  act  and  deed. 
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Honorable  Gerald  Kiser 


"IN  TESTIMONY  WHEREOF,  I have  hereunto  set 
my  hand  and  affixed  my  seal  the  day  and  year 
last  above  written. 


Harry  Doe 

Notary  Public" 

In  the  premises  we  believe  that  this  situation  Is  pro- 
vided for  by  Section  443*050,  1963  Cum.  Supp.,  which  reads  in 
part  as  follows: 

"1.  In  all  cities  in  this  state  which 
now  have  or  may  hereafter  have  six  hundred 
thousand  inhabitants  or  more,  and  In  all 
counties  of  class  one  and  two,  when  any 
mortgage  or  deed  of  trust  or  other  Instru- 
ment Intended  to  create  a lien  upon  real 
estate  to  secure  the  payment  of  a debt 
or  obligation  evidenced  by  an  Instrument 
or  Instruments  in  writing,  shall  be  filed 
for  record,  the  instrument  or  Instruments 
representing  the  principal  of  such  debt 
or  obligation  or  any  part  thereof  shall  be 
presented  to  the  recorder  of  deeds  at  the 
time  of  such  filing  for  record,  or  In  case 
the  mortgage  or  deed  of  trust  or  other 
Instrument  is  to  be  filed  in  more  than  one 
county,  then  to  the  recorder  of  the  county 
where  first  filed,  and  the  recorder  shall, 
for  the  compensation  of  twenty-five  cents 
for  each  of  the  first  four  of  such  instru- 
ments Identified  by  him  and  ten  cents 
for  each  additional  instrument  identified 
by  him,  stamp  or  write  upon  each  such 
instrument  evidencing  principal  so  secured 
an  identification  thereof  as  being  a note, 
bond  or  other  evidence  of  debt  described  by 
such  mortgage,  deed  of  trust  or  other 
instrument  of  security." 

Since  Clay  County  is  a county  of  the  second  class,  the 
foregoing  would  seem  to  require  recording  "the  instrument 
. • . representing  the  principal  of  such  debt  or  obligation 
• . . ."if  the  "agreement"  set  out  above  may  be  characterized 
as  "any  mortgage  or  deed  of  trust  or  other  instrument  intended 
to  create  a lien  upon  real  estate  to  secure  the  payment  of  a 
debt  or  obligation.  ..." 


Honorable  Gerald  Kiser 


Without  deciding  whether  the  sample  agreement  set  out 
above  does  in  fact  create  a lien  upon  the  real  estate  in  ques- 
tion, we  are  of  the  opinion  that  the  agreement  is  clearly 
"intended  to  create"  such  an  encumbrance. 

Therefore,  your  question  as  to  whether  the  original  note 
should  be  presented  to  the  recorder  at  the  time  that  the  agree 
ment  is  presented  for  recording  is  answered  in  the  affirmative 

Very  truly  yours. 


wmnrrsKSTsm 

Attorney  General 


OPINION  NO.  449  (1963) 
No.  27  (1964) 

(Answered  by  Letter  - Stevens) 


June  24,  1964 


Honorable  Lawrence  F.  Gepford 
Prosecuting  Attorney 
Jackson  County 
Independence,  Missouri 

Dear  Mr.  Gepford: 

This  is  in  reply  to  your  opinion  request  of  November 
1,  1963,  regarding  the  newly  enacted,  "driving  while 
intoxicated"  statute,  namely  564.440,  V.A.M.S.,  1963,  in 
which  you  ask  the  following: 

"Is  the  uniform  traffic  ticket  suf- 
ficient to  serve  as  both  a complaint 
and  information?  If  not,  is  it  the 
opinion  of  your  office  that  the 
uniform  traffic  ticket  is  legally 
sufficient  to  serve  as  a complaint 
only,  with  a separate  information 
being  filed,  or  should  both  complaint 
and  information  be  filed  as  in  other 
misdemeanor  cases?" 

Section  564.440,  V.A.M.S.,  1963,  states  that  a person 
operating  a motor  vehicle  in  an  intoxicated  condition  shall 
be  guilty  of  a misdemeanor  upon  conviction  for  the  first 
two  violations  with  different  punishments  for  each  of  such 
convictions.  For  the  third  and  all  subsequent  violations, 
he  shall  be  guilty  of  a felony. 

(We  assume  you  are  inquiring  only  regarding  the  use  of 
the  uniform  traffic  ticket  when  the  violation  constitutes 
a misdemeanor.) 
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In  promulgating  Chapter  37  on  Rules  for  Traffic  Courts, 
it  was  no  doubt  the  intention  of  the  Supreme  Court  to  have 
the  "Uniform  Traffic  Ticket"  serve  not  only  as  a summons, 
but  also  as  a complaint  and  an  information,  see  Supreme 
Court  Rule  37.46,  amended  1963.  It  is  noted  that  the  forms 
of  the  Uniform  Traffic  Ticket,  as  set  out  in  Rule  37.1162 
are  entitled,  "Suggested  Forms".  Further.  Rule  37.^66 
specifically  states  that  a "more  detailed"  information  nay 
be  filed.  This  is  an  indication  by  the  court  that  the 
Prosecuting  Attorney  may  file  an  information  at  his  option. 

Rule  37*18  requires  that  "the  information  or  con^laint 
shall  be  plain,  concise  and  definite." 

The  question  presented  is:  Con  the  forms  as  filled 
out  by  the  arresting  officer  at  the  scene  be  amended  and 
be  used  as  a complaint  and  information  charging  the  crime 
of  driving  while  intoxicated  under  Section  564.440. 

The  short  answer  is  - yes,  and  where  possible,  it  may 
be  desirable. 

We  believe,  however,  that  such  use  nay  not  always  be 
practical  for  the  following  reasons:  (1)  The  officer 
malting  the  arrest  might  not  be  informed  as  to  previous 
convictions,  thus  necessitating  an  amended  complaint  or 
information,  if  needed;  and  (2)  Because  there  is  not 
sufficient  space  to  add  information  making  them  complete, 
such  as  the  endorsement  of  the  State's  witnesses  as 
required  under  Supreme  Court  Rule  27.17;  also,  there  is 
not  sufficient  space  to  properly  describe  the  offense, 
nor  is  there  sufficient  space  for  the  required  Jurat. 

We  suggest,  however,  that  tickets  could  be  so  prepared 
and  printed  following  the  suggested  form,  30  that  adequate 
space  could  be  provided  to  fully  comply  with  all  rule 
requirements . 

In  the  case  of  City  of  Raytown  v.  Roach,  360  S.W. 

2d  741,  the  defendant  was  charged  with  a violation  of  a 
city  ordinance.  The  complaint  was  filed  on  the  form 
designated  "Missouri  Uniform  Traffic  Ticket" t which  is 
practically  identical  to  the  one  discussed  here.  The 
court  did  not  criticize  the  use  of  this  form,  but  it  did 
state  that  the  information  or  complaint  must  contain  a 
definite  statement  of  the  facts  constituting  the  offense 
charged . 
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The  Information  or  complaint  must  contain  an  allega- 
tion that  the  accused  drove  a motor  vehicle  on  a public 
road  while  in  an  intoxicated  condition  at  a certain  time 
and  place.  The  "Traffic  Ticket"  form  should  be  amended 
so  as  to  accomplish  this.  Supreme  Court  Rule  24.01  states 
that  an  information  shall  contain  a plain,  concise  and 
definite  written  statement  of  the  essential  facts.  It  is 
possible  to  use  the  original  ticket  as  a complaint  when 
properly  executed  by  the  officer  in  a misdemeanor  case, 
and  also  in  traffic  courts  or  municipal  courts.  However, 
it  would  be  cumbersome  to  use  these  forms  in  a magistrate 
court  and  in  felony  cases  because  of  the  lack  of  3pace 
provided  in  the  tickets  as  now  printed. 

It  is  our  belief  that  the  use  of  these  forms  nay  result 
in  some  confusion,  and  that  the  better  practice  would  be 
for  the  prosecutor  to  redraft  complaints  and  informations 
based  on  the  facts  taken  from  these  tickets,  or  in  the 
alternative,  ticket  forms  should  be  so  prepared  and  printed 
to  provide  adequate  space  for  compliance  with  the  rules 
of  court. 

We  trust  this  is  the  information  that  you  desire,  and 
if  we  can  be  of  further  help  to  you,  do  not  hesitate  to 
call  on  us. 


Very  truly  yours. 


OHS/fh 


THOMAS  P.  EAGLETON 

Attorney  General 


Criminal  Law : 
Misdemeanors : 
Felony: 

Driving  While 
Intoxicated: 
Drunk  Drivers: 
Motor  Vehicles: 
Habitual 

Criminals: 
Informations : 


(1)  A p< rbon  charged  under  DWI  statute  before  its  repeal  may 
be  tried  thereunder  after  its  repeal.  However,  the  maximum 
punishment  cannot  exceed  that  imposable  under  the  new  DWI 
statute  (Section  564.440,  RSMo  Cum.  Supp.  1963),  and  the 
minimum  punishment  may  be  imposed  under  the  repealed  DWI 
statute  (Section  564.460,  RSMo  1959)* 

(2)  Felony  convictions  for  DWI  obtained  prior  to  October  13* 
1963*  may  be  pleaded  and  proved  against  a defendant  to  punish 
him  as  a subsequent  offender  under  Section  564.440,  RSMo  Cum. 
Supp . 1963. 

(3)  The  information  or  complaint  3hould  recite  the  necessary 
elements  of  DWI  and  the  prior  convictions  should  be  pleaded 
in  the  same  manner  a3  priors  under  Section  556.280,  RSMo  1959* 


January  31,  1964 

Honorable  Charles  H.  Baker 
Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 

Dear  Mr.  Bakei*: 


OPINION  NO.  450-1963 
NO.  28-1964 


F 1 L F.  j 

ZS 


nils  is  in  reply  to  your  opinion  request  of  November 
1963*  In  which  you  ask  for  certain  legal  interpretations^ 
under  the  new  driving  while  Intoxicated  ’ statute,  known 
as  Section  564.440,  RSMo  Cum.  Supp.  1963. 


I. 


Your  first  inquiry  is  as  follows: 

Is  a pending  felony  charge  for  DWI 
under  the  prior  law  affected  by  the 
new  law,  and  If  so,  to  what  extent?" 

Uhder  Sections  564.440  and  564.460,  RSMo  1959,  driving 
while  Intoxicated  was  a felony  punishable  by  Imprisonment 
In  the  penitentiary,  by  confinement  In  the  county  Jail,  or 
by  a fine  or  both.  These  sections,  however,  were  repealed 
by  Section  564.440,  RSMo  Cum.  Supp.  1963#  whereby  the  first 
and  second  offenses  of  driving  while  intoxicated  were  deemed 
misdemeanors  and  punishable  as  such.  However,  a third  and 
subsequent  offense  was  deemed  a felony  and  punishable  as 
such. 


Section  564.440,  RSMo  Cum.  Supp.  1963#  provides  as 
follows: 


’Mo  person  shall  operate  a motor  vehicle 
while  in  an  intoxicated  condition.  Any 
person  who  violates  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a 
misdemeanor  on  conviction  for  the  first 
two  violationa  thereof,  and  a felony  on 
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conviction  for  the  third  and  subsequent 
violations  thereof,  and,  on  conviction 
thereof,  be  punished  as  follows* 

"(l)  For  the  first  offense,  by  a fine  of 
not  less  than  one  hundred  dollars  or  by 
imprisonment  in  the  county  Jail  for  a 
term  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment; 

"(2)  For  the  second  offense,  by  confine- 
ment in  the  county  Jail  for  a term  of  not 
leas  than  fifteen  days  and  not  exceeding 
one  year; 

"(3)  For  the  third  and  subsequent  offenses, 
by  confinement  in  the  county  jail  for  a 
term  of  not  less  than  ninety  days  and  not 
more  than  one  year  or  by  imprisonment  by 
the  department  of  corrections  for  a term 
of  not  less  than  two  years  and  not 
exceeding  five  years; 

(4)  Evidence  of  prior  convictions  shall 
be  heard  and  determined  by  the  trial  court, 
out  of  the  hearing  of  the  Jury  prior  to 
the  submission  of  the  case  to  the  Jury, 
and  the  court  shall  enter  its  findings 
thereon; 

"(5)  Any  other  provision  in  section  302.309, 
RSMo,  to  the  contrary  notwithstanding,  when 
a court  having  jurisdiction  finds  that  a 
chauffeur  or  operator  is  required  to 
operate  a motor  vehicle  in  connection  with 
his  business,  occupation  or  employment, 
the  court  may  grant  such  limited  driving 
privilege  as  the  circumstances  of  the  case 
may  justify  if  the  court  also  finds  undue 
hardship  on  said  individual  in  earning  a 
livelihood;  provided,  however,  no  such 
limited  privilege  shall  be  granted  after 
conviction  of  a second  offense  of  the  crime 
mentioned  herein. ” 
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Section  1.160,  RSMo  1959*  provides  as  follows* 

"No  offense  committed  and  no  fine, 
penalty  or  forfeiture  Incurred,  or 
prosecution  commenced  or  pending 
previous  to  or  at  the  time  when  any 
statutory  provision  is  repealed  or 
amended,  shall  be  affected  by  the 
repeal  or  amendment,  but  the  trial 
and  punishment  of  all  such  offenses, 
and  the  recovery  of  the  fines, 
penalties  or  forfeitures  shall  be  had, 
in  all  respects,  as  if  the  provision 
had  not  been  repealed  or  amended, 
except  (1)  that  all  such  proceedings 
shall  be  conducted  according  to 
existing  lavs;  and  (2)  that  if  the 
penalty  or  punishment  for  any  offense 
Is  reduced  or  lessened  by  any  alter- 
ation of  the  law  creating  the  offense, 
the  penalty  or  punishment  shall  be 
assessed  according  to  the  amendatory 
law." 

In  view  of  this  section,  if  an  individual,  prior  to 
the  effective  date  of  Section  564.440,  RSMo  Cum.  Supp.  1963, 
was  charged  by  information  or  Indictment  with  the  violation 
of  the  felony  of  driving  while  intoxicated  under  Section 

564.440,  RSMo  1959*  but  was  not  convicted  therefor  prior  to 
the  effective  date  of  Section  564.440,  RSMo  Cum.  Supp.  1963, 
he  may  presently  be  prosecuted  for  the  violation  of  Section 

564. 440,  RSMo  195 9,  but  the  maximum  punishment  upon  conviction 
shall  not  be  greater  than  that  authorized  by  Section  564.440, 
RSMo  Cum.  Supp.  1963* 

However,  the  minimum  punishment  provided  by  Section 

564.440,  RSMo  Cum.  Supp.  1963*  is  not  applicable  to  such  a 
conviction,  and  punishment  authorized  by  Section  564.460, 

RSMo  1959*  less  than  the  minimum  punishment  authorized  by 
Section  564.440,  RSMo  Cum.  Supp.  1963*  may  be  imposed.  The 
increased  minimum  punishments  authorized  by  Section  564.440, 
RSMo  Cum.  Supp.  1963,  are  not  applicable  in  such  a situation 
because  application  of  such  Increased  minimum  punishments 
for  a crime  committed  before  October  13*  1963*  would  be 
unconstitutional  because  it  would  be  in  violation  of  Section 
13*  Article  I,  of  the  Constitution  of  Missouri,  which 
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provides  that  no  ex  post  faoto  law  can  be  enacted,  and  in 
violation  of  Section  10,  Article  I,  of  the  United  States 
Constitution,  which  provides  that  no  state  shall  pass  any 
ex  post  facto  law. 

In  the  case  of  Lindsey  v.  Washington,  301  U.S.  397, 

57  Sup.Ct.  797#  8l  L.  Ed.  1182,  the  United  States  Supreme 
Court  stated,  at  l.c.  U.S.  401: 

'The  Constitution  forbids  the  application 
of  any  new  punitive  measure  to  a crime 
already  consummated,  to  the  detriment  or 
material  disadvantage  of  the  wrongdoer.'1 

II. 

Your  second  inquiry  states: 

"Are  the  prior  convictions  referred  to 
in  the  statutes  in  the  state  only  under 
the  new  law,  or  would  prior  convictions 
of  DWI  in  this  state  or  any  other 
jurisdiction  be  taken  under  consideration?" 

A recent  opinion  of  this  office.  Issued  on  January  6, 
1964,  to  Mr.  Donald  Burrell,  Prosecuting  Attorney,  Greene 
County,  Springfield,  Missouri,  fully  covers  this  question. 

This  opinion  advised  that  any  person  who  is  convicted 
of  operating  a motor  vehicle  in  an  intoxicated  condition 
under  Section  564.440,  RSMo  Cum.  Supp.  1963  (^or  t,ie 
commission  of  such  offense  after  October  13#  1963)#  and 
who  was  previously  convicted  of  violating  Section  564.440, 
RSMo  1959#  shall  be  punished  as  a subsequent  offender  under 
the  applicable  provision  of  Section  564.440,  RSMo  Cum. 

Supp.  1963* 

A copy  of  said  opinion  is  attached  hereto. 

III. 

Your  third  Inquiry  states  as  follows: 

’What  is  the  appropriate  wording  of  an 
information  or  complaint  under  each  of 
the  three  subsections  of  564. 440?" 

An  information  or  complaint  drawn  under  subsection  1 
should  merely  recite  the  necessary  elements  of  driving  while 
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Intoxicated.  However,  an  information  or  complaint  drawn 
under  subsections  2 and  3 should  recite  not  only  the  elements 
setting  forth  the  present  charge  of  driving  while  intoxicated 
but,  in  addition  thereto,  should  set  forth  the  fact  that  the 
defendant  has  been  previously  convicted  of  driving  while 
intoxicated.  As  stated  in  State  v.  HcClay,  78  A.  2d  347, 

350  [5)« 

"'When  a statute  imposes  a higher 
penalty  upon  a second  and  third  con- 
viction, respectively,  it  makes  the 
prior  conviction  of  a similar  offense 
a part  of  the  description  and  charac- 
ter of  the  offense  intended  to  be 
punished;  and  therefore  the  fact  of 
such  prior  conviction  must  be  charged 
as  well  as  proved,  see*" 

See  also  State  v.  Eickler,  248  Iowa  1267,  83  N.W.  2d  576; 

42  Corpus  Juris  Secundum,  Indictments  and  Informations, 
Section  145  B,  page  1059. 

In  essence  the  prior  conviction  should  be  pleaded  in 
the  same  manner  as  priors  pleaded  under  our  so  called 
Habitual  Criminal  Act  (Section  556.280,  RSMo  1959).  By  way 
of  procedure,  however,  these  prior  convictions  alleged  in 
the  information  must  be  proven  in  the  same  manner  as  other 
prior  convictions  and  heard  by  the  Judge  out  of  the  hearing 
of  the  Jury,  and  the  judge  must  make  his  finding  thereon 
prior  to  the  submission  of  the  case  to  the  jury  [Section 
564.440(4),  RSMo  Cum.  Supp.  1963].  This  is  necessary  in 
order  that  the  Jury  may  be  correctly  directed  as  to  the 
punishment  to  be  imposed  in  the  event  the  Jury  finds  the 
defendant  guilty.  Por,  unlike  our  habitual  criminal  statute, 
the  Jury  and  not  the  Judge  determines  defendant's  punishment 
for  the  violation  of  this  statute. 

Conclusion 

I.  Although  an  individual  charged  with  driving  while 
intoxicated  under  Section  564.440,  RSMo  1959#  prior  to  its 
repeal  date  of  October  13#  1963#  may  still  be  prosecuted 
under  this  repealed  statute  after  October  13,  I963,  the 
maximum  punishment  cannot  be  greater  than  that  authorised 
by  Section  564.440,  RSMo  Cum.  Supp.  1963,  but  the  minimum 
punishments  provided  in  Section  564.440,  RSMo  Cum.  Supp. 
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1963#  are  not  applicable  and  punishment  leas  than  the 
minimum  authorized  by  Section  564.440,  RSMo  Cum.  Supp.  1963, 
may  be  imposed  as  authorized  by  Section  f>64.460,  RSHo  1959. 

XI.  An  individual' o felony  oonviotlonB  for  driving 
while  intoxicated  obtained  prior  to  October  13#  1963,  may 
be  used  to  punish  him  as  a subsequent  offender  under  Section 
364.440,  RSHo  Cum.  Supp.  19&3,  for  fche  commission  of  an 
offense  after  October  13,  1963. 

III.  An  information  or  complaint  should  recite  the 
necessary  elements  of  driving  while  intoxicated. 

A prior  conviction  should  be  pleaded  In  the  same  manner 
as  priors  under  our  so  called  Habitual  Criminal  Act  (Section 
556.200,  RSHo  1959). 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant  Qeorge  w.  Draper,  II, 

Very  truly  your a. 


Tmasrr: 

Attorney  General 


QD:3J 

Enclosure 
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ASSESSOR: 

COUNTY  ASSESSOR: 
SECOND  CLASS  COUNTY: 
MILEAGE: 

TRAVEL  EXPENSES: 


An  assessor  of  a second  class  county  may 
receive  from  the  county  court  reimburse- 
ment for  reasonable  travel  expenses 
actually  and  necessarily  incurred  In 
carrying  out  his  official  duties  within 
the  county  at  the  reasonable  rate  of  eight 
cents  per  mile. 


March  11, 


1964 


Honorable  Don  E.  Burrell 
Prosecuting  Attorney 
Springfield,  Missouri 

Dear  Mr.  Burrell: 


Opinion  No.  29 


Your  recent  request  for  an  opinion  of  this  office  reads 
as  follows: 

"I  have  been  requested  to  obtain  an  opinion 
as  to  whether  or  not  the  County  Court  in  a 
second  class  county  can  pay  mileage  to  the 
County  Assessor  and  if  so,  under  what  cir- 
cumstances and  at  what  rate  can  this  mileage 
be  paid." 

This  office  was  presented  with  a similar  opinion  request 
regarding  the  reimbursement  for  travel  expenses  of  the  collector 
of  a second  class  county.  This  office  concluded,  in  Opinion 
No.  283,  under  date  of  September  10,  1963,  addressed  to  the 
Honorable  Brunson  Hollingsworth,  that:  'A  collector  of  a second 
class  county  may  receive  from  the  county  court  reimbursement  for 
reasonable  travel  expenses  actually  and  necessarily  Incurred  in 
the  carrying  out  of  the  official  duties  imposed  by  Sections 
139.080  and  150,110,  RSMo  1959." 

The  situation  Involving  the  reimbursement  of  a collector  of 
a second  class  county  and  the  assessor  of  a second  class  county  is 
very  similar:  Both  lack  a specific  mandate  for  such  reimbursement; 
both  are  to  receive  salaries  in  lieu  of  fees.  The  general  statute, 
Section  49.275,  RSMo  1959»  providing  for  mileage  to  public  officers 
of  first  class  counties  applies  to  collectors  and  assessors  of 
first  class  counties  but  not  to  collectors  and  assessors  of  second 
class  counties.  In  addition,  in  regard  to  the  latter  similarity, 
the  assessor  of  the  counties  of  the  third  and  fourth  class  are 
now  expressly  provided  travel  expenses  under  Section  53*135*  Cum. 
Supp.,  1963. 

It  Is  the  opinion  of  this  office  that  due  to  the  above  stated 
similarities  between  collector  and  assessor  of  second  class 
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counties,  the  conclusion  of  this  office  that  a collector  of  a 
second  class  county  may  receive  reimbursement  for  reasonable 
travel  expenses  necessarily  and  actually  incurred  in  carrying 
out  the  statutory  duties  of  collector,  applies  equally  to  the 
assessor  of  a second  class  county  so  that  he  may  receive  reim- 
bursement for  reasonable  travel  expenses  necessarily  and  actually 
incurred  in  carrying  out  the  statutory  duties  of  assessor. 

Section  53  • 135 * supra,  which  provides  for  reimbursement 
for  assessors  of  counties  of  the  third  and  fourth  class  "for 
actual  and  necessary  travel  expenses  incurred  in  the  perform- 
ance of  his  official  duties  within  the  county  at  the  rate  of 
eight  cents  per  mile,"  does  not  have  the  effect  of  prohibiting 
payment  of  such  expenses  in  other  counties  where  there  is  no 
statutory  authority  for  such  payment.  Rather,  it  constitutes 
legislative  recognition  of  the  propriety  of  expenditures  for 
travel  expenses  and  the  rate  to  be  allowed. 

In  Rinehart  v.  Howell  County,  153  SW2d  381,  the  court  held 
that  a statute,  which  provided  stenographic  expenses  in  larger 
counties  did  not  exclude  by  such  expression  the  payment  of 
stenographic  expenses  in  smaller  counties  but  rather  it  consti- 
tuted the  basic  recognition  of  the  propriety  of  such  expenses. 
Surely,  if  the  legislature  recognized  the  propriety  of  expenses 
in  a smaller  county,  it  of  necessity  must  have  recognized  that 
such  expenses  exist  in  larger  counties  and  did  not  intend  to 
discriminate  against  the  larger  communities,  just  as  in  the 
Rinehart  case  it  was  held  that  the  legislature  did  not  intend 
to  discriminate  against  smaller  communities. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  an  assessor 
of  a second  class  county  may  receive  from  the  county  court  re- 
imbursement for  reasonable  travel  expenses  actually  and  necessarily 
incurred  in  carrying  out  his  official  duties  within  the  county  at 
the  reasonable  rate  of  eight  cents  per  mile. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Jeremiah  D.  Finnegan. 


Yours  very  truly, 

thomasf  . mi — 

Attorney  General 


COUNTY  COLLECTOR: 

FIRE  PROTECTION  DISTRICT: 


The  Collector  of  St.  Louis  County  in 
collection  of  Fire  Protection  District 
taxes  should  deduct  a commission  of  one 
per  cent  of  such  taxes. 


February  7,  1964 

Opinion  No.  30 


Honorable  E.  J.  Cantrell 
State  Representative 
3406  Airway 
Overland  14,  Missouri 

Dear  Mr;  Cantrell: 

This  Is  In  response  to  your  request  for  an  opinion  of 
this  office,  which  reads  In  part  as  follows: 

"As  you  will  recall,  all  Pire  Protection 
Districts  In  St.  Louis  County  have  been 
Incorporated  pursuant  to  the  Fire  District 
Act  as  found  in  Sections  321.010  to 
321.430  of  the  Revised  Statutes  of  Missouri 
for  1959*  Section  321. 270  of  that  Act 
provides  as  follows: 

"*321.270  Duty  to  levy  and  collect 
taxes — delinquent  taxes  constitute 
a lien 

"*1*  The  body  having  authority  to 
levy  taxes  within  the  county  shall 
levy  the  taxes  provided  in  sections 
321.010  to  321.450,  and  all  officials 
charged  with  the  duty  of  collecting 
taxes  In  the  county  shall  collect 
such  taxes  at  the  time  and  in  the 
manner  and  with  like  interest  and 
penalties  as  other  taxes  are  collected, 
when  collected  such  taxes  shall  be  paid 
to  the  district  ordering  the  levy  and 
collection,  or  entitled  to  the  same. 
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and  the  payment  of  such  collections 
shall  be  made  monthly  to  the  treasurer 
of  the  district  and  paid  Into  the 
depositary  thereof  to  the  credit  of 
the  district.  All  funds  received  by 
the  district  shall  be  deposited  In  a 
depositary  and  secured  in  the  manner 
provided  by  law  for  the  deposit  of 
county  funds. * 

"(Emphasis  added) 

"Senate  Bill  Ho.  259  a*  enacted  by  the  72nd 
Oeneral  Assembly  and  which  has  now  been 
numbered  as  Section  52.260  of  the  Revised 
Statutes  of  Missouri,  provides  In  part  as 
follows i 

" *52.260  Commissions 

"'The  collector  In  counties  not  having 
township  organization  shall  collect 
and  retain  the  following  commissions 
for  collecting  all  state.  County. 


and  levee  taxes,  and  the  commissions 
constitute  his  compensation  except  In 
counties  where  the  collector  is  paid  a 
salary  In  lieu  of  feesi ' 

"Paragraph  15  of  Section  52.260  provides  as 
follows 1 

"'(15)  In  counties  wherein  the  total 
amount  levied  for  any  one  year  exceeds 
four  million  dollars,  a commission  of 
1 % on  the  amounts  collected.' 

"I  have  advised  the  Fire  Protection  Districts 
In  my  district  that  there  is  a serious 
question  In  ray  mind  regarding  the  liability 
of  such  Districts  to  permit  the  St.  Louis 
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County  Collector  of  Revenue  the  right  to 
deduct  the  sum  of  1%  from  the  taxes  so 
collected  by  him  from  Fire  Protection 
Districts.  I base  my  opinion  on  the  fact 
that  Section  321. 270  of  the  Revised  Statutes 
of  Missouri  requires  the  St.  Louis  County 
Collector  to  collect  all  of  the  taxes  so 
levied  by  the  Fire  Protection  Districts  and 
to  remit  all  of  such  taxes  monthly  to  the 
Treasurer  of  the  District. 

"It  is  my  position  that  if  the  Missouri 
Legislature  had  Intended  to  authorize  the 
Collector  of  Revenue  to  charge  the  Fire 
Districts  for  the  collection  of  such  taxes 
that  such  statement  would  have  been  made. 

Likewise,  it  is  my  opinion  that  Senate  Bill 
Mo.  259  (Section  52.260  of  the  Statutes) 
does  not,  in  exact  terms,  authorize  the 
Collector  to  retain  a Commission  for  the 
collection  of  Fire  Protection  District 
taxes.  You  will  please  note  that  in  the 
Paragraph  I have  quoted  above  from  Senate 
Bill  No.  259  no  reference  is  made  to 
collection  of  taxes  for  Fire  Protection 
Districts. " 

We  enclose  herewith  a copy  of  an  oplnloh  issued  under 
date  of  September  4,  1963,  to  the  Honorable  Alfred  A.  Speer, 
which  opinion  holds  that  the  one  per  cent  deduction  authorized 
by  Senate  Bill  259  of  the  72nd  General  Assembly  in  counties 
such  as  St.  Louis  County  became  effective  on  October  13,  1963* 

Senate  Bill  259  of  the  72nd  General  Assembly  is  now 
codified  as  Section  52.260,  RSMo  Cum.  Supp.  1963*  and  provides 
in  partr  that  "the  collector  • . . shall  collect  and  retain 
(the  amount  specified  thereafter)  for  collecting  all  state, 
county,  bridge,  road,  school  and  all  other  local  taxes,  . . . ." 
(parenthetical  matter  supplied  and  emphasis"  added) 

We  believe  that  the  universal  reference  to  "all  other 
local  taxes"  encompasses  taxes  levied  and  collected  under 
the  authority  u.  Section  321.230,  RSMo  1959*  You  will  note 
that  that  section  authorizes  the  board  "to  order  the  levy 
and  collection  of  ad  valorem  taxes  on  and  against  all  taxable 
and  tangible  property  within  the  district,  . . . ."  Such  a 
tax,  therefore,  must  be  regarded  as  a local  tax. 
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Viewing  this  section  In  the  light  of  Section  321.270, 
RSMo  1959#  which  provides  In  part  that  such  taxes  shall  be 
collected  "in  the  manner  ...  as  other  taxes  are  collected 
. . . Impels  the  conclusion  that  the  deduction  authorized 
and  directed  by  Section  52.260,  RSMo  Cum.  Supp.  19^3*  must 
be  withheld  from  taxes  collected  under  the  authority  of 
Section  323.230,  RSMo  1959. 


CONCLUSION 

It  Is  the  opinion  of  this  office  that  the  Collector 
of  St.  Louis  County  should  deduct  a commission  of  one  per 
cent  from  all  taxes  collected  under  the  provisions  of  Section 
321.230. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Albert  J.  Stephan,  Jr. 

Very  truly  yours. 


mm  77 

Attorney  General 


AJStlt 
Enclosure  1 


Opinion  Answered  by  Letter  (Siddens) 


OPINION  NO.  32  (1964) 
OPINION  NO.  46 6 (1963) 


February  19,  1964 


Honorable  Ronald  M.  Belt 
State  Representative 
Macon  County 
115-1/2  Vine  Street 
Macon,  Missouri 

Dear  Mr*  Belts 

Your  letter  to  us  dated  November  27*  1963*  in  essence, 
raises  two  questions.  As  to  the  first  question,  under  the 
provisions  of  Section  77.040,  RSMo  1959*  as  amended  1963 
(H.  B.  250,  72nd  General  Assembly),  can  Macon,  a third  class 
city  organised  under  Chapter  77*  RSMo,  by  ordinance  provide 
for  a city  primary  election  for  all  elective  of floes? 

Our  opinion  is  that  it  can.  Section  77*040,  provides 
for  elections  in  third  class  cities  under  Chapter  77*  RSMo 
1959.  The  amendment  to  Section  77.040  by  the  1963  Legislature 
inserted  only  the  following  clause  1 

"*  * * except  that  the  city  council  may 
by  ordinance  provide  for  the  nomination 
of  officers  by  primary  election  under  the 
provisions  of  sections  78. 470  to  78. 510, 

RSMo;  • * *" 

• A 

It  is  dear  from  this  language  that  the  Legislature  intended 
to  authorize  third  class  cities  under  Chapter  77*  RSMo,  to  provide 
for  nomination  of  city  officers  by  a primary  election.  The  more 
obscure  problem  relates  to  the  reference  to  Sections  78.470  to 
78.510.  This  is  so  because  those  sections  relate  to  third  class 
cities  with  city  manager  form  of  government  (Sections  78.430  to 
78.640).  Under  city  manager  form  for  third  class  cities,  the 
officers  to  be  nominated  and  elected  are  considerably  different 
than  the  officers  to  be  elected  under  Chapter  77* 
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The  rule  Is  that  statutes  must  be  harmonized.  If  at  all 
possible,  to  effectuate  a valid  and  operative  statute.  I 
believe  that  the  legislative  Intent  was  to  use  Sections 
78.470  to  78.510  as  to  mode,  methods,  manner,  form  and  time 
of  such  primary  elections  Insofar  as  they  can  be  applied  to 
the  nomination  of  officers  to  be  elected  In  cities  under 
Chapter  77. 

As  to  your  second  question,  that  is,  can  a city  of  the 
third  class  conduct  partisan  political  primaries  and  elections 
for  the  selection  of  city  officers,  please  be  advised  as  follows. 

A reading  of  Missouri's  statutes  Indicates  the  absence  of 
any  legislative  authorization  for  such  partisan  primaries  and 
elections.  However,  we  take  notice  of  the  fact  that  for  many, 
many  years  various  cities  throughout  the  State  of  Missouri 
have  conducted  partisan  primaries  and  elections  pursuant  to 
ordinances  enacted  in  said  cities  and  sometimes  pursuant  to 
custom.  In  light  of  this  long  standing  state  of  affairs,  we 
are  loathe  to  read  into  H.  B.  250  a legislative  intent  to 
abolish  these  elective  procedures  long  used  in  the  aforesaid 
various  municipalities. 


Yours  very  truly. 


JGS:lo 


J.  Gordon  Slddens 
Assistant  Attorney  Oeneral 


NURSING  HOMES: 

NURSING  HOME  DISTRICTS: 
BONDS: 

ELECTIONS: 


Nursing  home  district  may  not 
issue  bonds  up  to  ten  per  cent 
of  value  of  taxable  tangible 
property  in  3uch  district. 
Nursing  home  districts  may 
issue  bonds  to  an  amount  of 
five  per  cent  of  the  value  of 
the  taxable  tangible  property 
in  such  district. 


January  30*  1964 


Honorable  Thomas  G.  Woolsey 
Senator,  33rd  Distriot 
Mason  Building 
Versailles,  Missouri 

Dear  Senator  Woolseyt 

This  la  in  anaver  to  your  letter  of  reoent  date  request- 
ing an  off loial  opinion  of  this  of floe  which  reads  as 
follows* 


"Some  of  the  people  residing  In  a portion 
of  j ray  senatorial  district  are  desirona  of 
forming  a Nursing  Home  District  under  the 
Nursing  Home  Distriot  Law.  They  hare, 
in  addition  to  making  arrangements  to 
follow  the  statutory  procedures  to  set  up 
their  Distriot,  contacted  a law  firm  in 
the  western  part  of  the  state  requesting 
an  opinion  as  to  the  validity  of  any 
bonds  that  might  be  voted  after  suoh  organi- 
sation. The  bond  attorneys  have  raised 
the  question  as  to  whether  or  not  the  Nursing 
Home  Distriot  law  is  valid  or  not,  in  that 
this  law  authorises  Nursing  Home  Districts 
to  issue  bonds  in  an  aggregate  amount 
equal  to  10j(  of  the  value  of  the  taxable 
tangible  property  in  the  Distriot, 
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despite  the  faot  that  the  Constitution  of 
the  State  of  Missouri  limits  the  issuance 
of  bonds  by  politieal  subdivisions  of  the 
State  to  5%  of  the  assessed  valuation. 

’’Therefore,  I would  appreciate  your  furnish- 
ing me  an  opinion  in  regard  to  the  following! 

”1.  May  a Nursing  Home  Distriot  formed  under 
the  new  law  (Seotions  198.210-350,  inclusive). 
Issue  bonds  in  an  aggregate  amount  equal  to 
10$  of  the  value  of  the  taxable  tangible 
property  within  the  District? 

r2*  If  not,  is  the  Nursing  Home  Distriot  L.aw 
invalid  in  its  entirety? 

"3.  If  not,  oould  any  Distriot  formed  under 
tne  Nursing  Home  District  Daw,  Issue  valid 
bonds.  If  the  aggregate  amount  of  suob  bonds 
did  not  exceed  6%  of  the  assessed  valuation 
of  the  property  within  the  District 7 M 

Section  198.310,  HSMo  Cum.  Supp.  19<»3#  authorises  the 
issuanoe  of  bonds  by  nursing  home  districts  formed  under 
the  provisions  of  Seotions  198.200  to  198.350,  RSMo  Cum. 
Supp.  1963,  and  such  section  provides  in  part  as  follows! 

M3.  The  loans  authorised  by  this  section 
shall  not  be  contracted  for  a period  longer 
than  twenty  years,  and  the  entire  amount 
of  the  loan  shall  at  no  time  exceed,  includ- 
ing the  existing  indebtedness  of  the  district, 
in  the  aggregate  ten  per  oent  of  the  value 
of  taxable  tangible  property  therein,  as 
shown  by  the  last  oompleted  assessment 
for  state  and  oounty  purposes,  the  rate  of 
interest  to  be  agreed  upon  by  the  parties, 
but  in  no  ease  to  exceed  the  highest  legal 
rate  allowed  by  oontract;  when  affected, 
it  shall  be  the  duty  of  the  dlreotors  to  pro- 
vide for  the  oolleotlon  of  an  annual  tax 
sufficient  to  pay  the  interest  on  the  indeb- 
tedness ae  it  falls  due,  and  also  to  constitute 
a sinking  fund  for  the  payiaont  of  the 
principal  thereof  within  the  time  the  principal 
becomes  due." 
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Seotions  26(a)  and  26(b)  of  Article  VI  of  the  Constitu- 
tion of  Missouri,  provide  as  follows! 

"(a)  No  county,  olty.  Incorporated  town 
or  village,  sohool  distriot  or  other 
political  corporation  or  subdivision  of 
the  state  shall  beoome  indebted  in  an 
amount  exceeding  in  any  year  the  inoome 
and  revenue  provided  for  such  year  plus 
any  unencumbered  balances  from  previous 
years,  except  as  otherwise  provided  in 
this  constitution* 

" (b)  Any  oounty,  olty,  incorporated 
town  or  village  or  other  political 
corporation  or  subdivision  of  the  state, 
by  vote  of  two-thirds  of  the  qualified 
eleotors  thereof  voting  thereon,  may 
beoome  indebted  in  an  amount  not  to 
exceed  five  per  oent  of  the  value  of 
taxable  tangible  property  therein  as 
shown  by  the  last  completed  assessment 
for  state  or  oounty  purposes,  except 
that  a school  distriot  by  a vote  of  two- 
thirds  of  the  qualified  eleotors  voting 
thereon  may  beoome  indebted  in  an  amount 
not  to  exeeed  ten  per  oent  of  the  value  of 
suoh  taxable  tangible  property.” 

Under  provisions  of  Section  26(b)  of  Article  VI  of  the 
Constitution,  political  subdivisions  are  prohibited  from 
becoming  indebted  in  an  amount  greater  than  five  per  oent 
of  the  value  of  the  taxable  tangible  property  in  such 
political  subdivision.  Section  198.200,  RSMo  Cum.  Supp. 
1963,  provides  that  "when  a nursing  home  distriot  is 
organised,  it  shall  be  a body  corporate  and  political  sub- 
division of  the  state  * * «.”  Since  a nursing  home  distriot 
is  a political  subdivision  of  the  state,  the  constitutional 
provision,  Seotion  26(b)  of  Artiole  VI,  supra,  prohibits 
suoh  a distriot  from  becoming  indebted  in  an  amount  greater 
than  five  per  oent  of  the  value  of  the  taxable  tangible 
property  in  suoh  district. 

Section  198.310  does  not  specifically  authorise  the 
incurring  of  an  indebtedness  to  an  amount  of  ten  per  oent 
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of  the  taxable  tangible  property  in  a nursing  home  district 
but  prohibits  the  incurring  of  such  an  indebtedness  in 
excess  of  ten  per  cent  of  the  value  of  a taxable  tangible 
property  in  such  district.  This  provision  in  section  198.310* 
which  prohibits  the  incurring  of  an  Indebtedness  in  excess 
of  ten  per  cent  of  the  value  of  the  property  in  a nursing 
home  dlstriot  is  aotually  superfluous  sinoe  the  provisions 
of  seotion  26  of  article  VI  of  the  Constitution  of  Missouri 
are  self -enforcing  and  are  read  into  the  laws  enacted  by 
the  Legislature  authorising  the  incurring  of  an  indebtedness. 

In  the  case  of  Thomas  v.  Buchanan  County*  330  Mo.  627*  51  3.W. 
(2d)  95*  the  Supreme  Court  held  that  the  provisions  of  Seotion 
12  of  article  a of  the  Constitution  ol  Missouri*  1675*  providing 
that  political  subdivisions  shall  not  be  allowed  to  become 
indebted  to  an  amount  in  any  year  exceeding  the  income  and 
revenue  provided  for  such  year  without  a vote  of  the  people 
are  self -enforcing  and  must  be  read  into  any  statute  relating 
to  the  incurring  of  an  Indebtedness  by  a politioal  subdivision. 

The  oouirt  in  that  case  ruled  on  the  validity  of  a "tax  anticipa- 
tion note"  law  and  said,  S.W.  l.o.  99t 

’’This  contention  is  not  well  founded 
because  section  12*  article  10*  of  the 
Constitution*  is  self -enforcing  and 
must  be  read  into  the  act.  * * *" 

The  provisions  of  Seotion  12*  artiole  X of  the  Constitu- 
tion of  1875  referred  to  by  the  oourt  in  such  case  are  now 
found  in  Seotion  26  of  Artiole  VI  of  the  Constitution*  supra. 

In  the  case  of  State  ex  rel.  v.  Gordon*  25l  Ho.  303,  158 
S.W.  683*  the  Supreme  Court  held  mandatory  and  self -enforcing 
the  provisions  of  Seotions  12  and  12(a)  of  artiole  X of  the 
Constitution  of  1875  whioh  prohibited  any  subdivision  therein 
named  from  incurring  an  Indebtedness  in  exoess  of  the  lnoome 
and  revenue  for  any  such  year  without  the  assent  of  two-thirds 
of  the  voters*  and  whioh  provided  that  such  indebtedness  should 
in  no  event  exceed  ten  per  oent  of  the  value  of  the  taxable 
tangible  property  in  such  subdivision.  In  that  case  the 
Citv  of  Dexter  voted  general  obligation  bonds  in  the  amount 
of  153*000.  The  assessment  of  the  taxable  tangible  property 
in  such  city  was  $14.85*486.  The  oourt  held  that  the  state 
auditor  should  not  register  such  bonds  because  the  indebtedness 
of  suoh  oity  would  be  in  exoess  of  ten  per  oent  of  the  value 
of  the  taxable  tangible  property  in  such  oity  if  the  bonds 
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were  registered  and  the  oourt  held  that  the  bonds  were, 
therefore,  void*  The  court  said,  201  Ho*  l*c.  311* 

"The  action  of  the  board  not  being 
In  compliance  with  the  Constitution, 
and  the  proposed  Indebtedness  being 
In  excess  of  the  prescribed  limit,  the 
bonds  are  void.  * » *" 

The  Supreme  Court  of  the  United  States  has  neld  that 
state  legislation  cannot  authorize  the  incurring  of  Indebted- 
ness in  exoess  of  that  authorized  by  state  constitutional 
provisions. 

In  the  case  of  Buohanan  v.  Lltohfiela,  102  J.S,  278,  the 
Supreme  Court  of  the  United  States  said,  l.o.  2d8s 

" Ho  legislation  could  oonfer  upon 

a municipal  corporation  authority  to 
oontraot  lndeotedness  which  the  Constitu- 
tion expressly  declared  it  should  not  be 
allowed  to  Incur.  * * ** 

In  the  case  of  Thornburg  v.  School  hist.  Mo,  3,  175  Mo. 

12,  75  S.W.  3l,  the  Supreme  Court  of  Missouri  held  that  the 
purchaser  of  bonds  of  a school  distriot,  whicn  bonds  had  been 
Issued  In  excess  of  the  constitutional  limit,  oould  not  reoover 
from  the  sohool  distriot  on  such  bonds.  The  court  held  that 
the  sohool  board,  by  its  issuanoo  of  bonds  In  exoess  of  the 
constitutional  limits  even  though  authorized  by  the  voters 
of  the  sohool  distriot,  had  entered  into  a contract  that  it 
was  forbidden  by  the  constitution  to  make  and  that  no  reoovery 
could  be  had  by  the  purchaser  of  the  bonds.  The  oourt  pointed 
out  that  the  voters  may  not  have  been  willing  to  vote  a lesser 
amount  of  bonds  for  a sohoolhouse. 

In  the  case  of  Germania  Savings  Bank  v.  Darlington,  27  S.h. 
8I4.6,  the  Supremo  Court  of  South  Carolina  deolded  a case  in  which 
the  state  constitution  provided  a maximum  debt  limit  for  oities 
of  eight  per  cent  of  the  value  of  property  in  suoh  cities,  a 
statute  authorizing  aid  to  railroads  by  the  Town  of  Darlington 
provided  "and  for  such  purposes  the  said  mayor  and  aldermen  may 
issue  bonds  and  scrip  in  any  amount".  The  oourt  held  the  statute 
authorizing  the  issuance  of  bonds  in  any  amount  valid  but  held 
that  the  constitutional  limitation  on  issuance  of  bonds  was 
read  into  such  statute.  The  oourt  said,  l.o.  858* 
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H * * # It  la  true  that  the  act  conferring 
the  power  to  issue  bonds  does  provide 
that  the  corporation  may  issue  bonds  in  aid 
of  railroads  *to  any  amount,*  but,  in  order 
to  avoid  any  conflict  with  the  constitutional 
provision  limiting  the  amount  of  the  bonded 
debt  of  any  town  to  8 per  centum  of  the 
assessed  value  of  all  the  taxable  property 
therein,  that  provision  of  the  aot  must  be 
qualified  by  suoh  constitutional  provision, 
and  so  read  that  the  authority  will  be 
confined  to  the  issue  of  bonds  bo  any  amount 
not  exceeding  the  limit  prescribed  by  the 
constitution,  upon  the  well-settled  principle 
that  a statute  will  never  be  oonstrued 
unconstitutional  where  it  can  oe,  in  any 
possible  way,  reconciled  with  the  provisions 
of  the  constitution*  * * *" 

We  find  not  the  slightest  evidence  of  any  legislative 
intent  to  make  the  oreation  of  nursing  home  districts  dependent 
upon  the  right  of  the  voters  of  suoh  district  to  authorize  the 
issuanoe  of  bonds  in  excess  of  live  per  oent  of  the  value  of 
taxable  tangible  property  in  such  district.  Ho  long  as  the 
voters  themselves  do  not  purport  to  authorize  bonds  in  excess 
of  the  constitutional  limit  of  five  per  oent  of  the  value  of 
the  taxable  tangible  property  in  the  district,  there  can  be 
no  question  respect ing  the  validity  of  such  bonds. 

Therefore,  it  is  our  view  that  nursing  home  districts 
are  not  authorized  to  lnour  an  Indebtedness  by  issuing  bonds 
in  an  amount  of  ten  per  cent  of  the  value  of  the  taxable 
tangible  property  within  a nursing  home  district.  However, 
the  district  may  issue  bonds  up  to  five  per  oent  of  the  value 
of  the  taxable  tangible  property  in  suoh  district  when 
authorized  by  a two-thirds  vote  of  the  eligible  voters  in 
suoh  district. 


COWGnJSIOM 

1.  It  is  the  opinion  of  this  office  that  a nursing  home 
district  organized  under  provisions  of  Seotlons  198.210  to 
198.350,  RSMo  Cura.  Supp.  1963,  may  not  issue  bonds  in  an  amount 
of  ten  per  cent  of  the  value  of  the  taxable  tangible  property 
in  suoh  districts. 
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2.  ISfursing  home  districts  may,  when  authorised  by  a 
two-thirds  vote  of  the  electors  in  the  districts,  validly 
issue  bonds  in  an  amount  not  in  excess  of  five  per  cent 
of  the  value  of  the  taxable  tangible  property  in  such 
districts. 


2he  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  C.  B.  Burns,  Jr. 

Yours  very  truly. 


THOiiiii  P.  1AGLLT0N 

Attorney  General 
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Dear  Mr.  Hollingsworth: 

We  have  your  letter  in  which  you  request  an  opinion  of 
this  office  regarding  the  legality  of  a petition  for 
incorporation  submitted  to  the  Jefferson  County  Court  by  the 
residents  of  a presently  unincorporated  area  who  propose  to 
incorporate  as  the  City  of  Arnold. 

It  appears  from  the  copy  of  the  petition  which  you 
submitted  that  the  incorporators  seek  to  form  a third  class 
city  to  be  governed  under  the  City  Manager  form  of  government 
pursuant  to  Sections  78.430  through  78.640,  RSMo. 

The  specific  questions  which  you  ask  are  as  follows: 

"Query  No.  1.  Can  the  County  Court 
lawfully  incorporate  the  City  of  Arnold 
under  the  style  of  petition  above  de- 
scribed as  a City  Manager  form  of 
government  under  provisions  of  Sections 
78.430  to  78.640. 

"Query  No.  2.  In  the  event  your  answer 
to  Query  No.  1 is  in  the  negative,  may 
this  County  Court  under  the  style  of 
petition  set  out  above  lawfully  incorpo- 
rate the  City  of  Arnold  as  a third  class 
under  Section  72.080,  bearing  in  mind 
that  the  above  petition  seemingly 
requests  the  incorporation  of  the  City 
of  Arnold  as  a Council  Manager  form  of 
government . " 
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Section  72 . 080,  RSMo  1959*  to  which  you  advert,  provides 
for  the  incorporations  of  cities  and  towns,  not  previously 
incorporated,  in  accordance  with  their  population  and  reads 
as  follows0 

"Any  city  or  town  of  the  state  not 
incorporated  may  become  a city  of  the 
class  to  which  its  population  would 
entitle  it  under  this  chapter,  and  be 
incorporated  under  the  law  for  the 
government  of  cities  of  that  class,  in 
the  following  manner:  Whenever  a 
majority  of  the  inhabitants  of  any  such 
city  or  town  shall  present  a petition 
to  the  county  court  of  the  county  in 
which  such  city  or  town  is  situated, 
setting  forth  the  metes  and  bounds  of 
their  city  or  town  and  commons  and 
praying  that  they  may  be  incorporated, 
and  a police  established  for  their  local 
government,  and  for  the  preservation  and 
regulation  of  any  commons  appertaining 
to  such  city  or  town,  and  if  the  court 
shall  be  satisfied  that  a majority  of 
the  taxable  inhabitants  of  such  town  have 
signed  such  petition,  the  court  shall 
declare  such  city  or  town  incorporated, 
designating,  in  such  order  the  metes  and 
bounds  thereof,  and  thenceforth  the 
inhabitants  within  such  bounds  shall  be 
a body  politic  and  incorporate,  by  the 
name  and  style  of  ? the  city  of 
or  ' the  town  of  . . . . „ . ' , and  the  first 
officers  of  such  city  or  town  shall  be 
designated  by  the  order  of  the  court,  who 
shall  hold  their  offices  until  the  first 
general  election  of  officers,  as  provided 
by  law  and  until  their  successors  shall 
be  duly  elected  and  qualified.” 

Special  provision  is  made  by  Section  72.090  for  areas 
asking  to  incorporate  as  cities  of  the  third  class  to  be 
governed  under  the  optional  form  of  government  provided  in 
Sections  78. 010  to  78.420,  RSMo,  the  commission  form  of 
government.  Said  Section  72.090  reads  as  follows: 

"Provided,  that  any  city  or  town  of 
the  state  of  Missouri,  not  incorporated, 
having  sufficient  population  to  entitle 
it  to  become  a city  of  the  third  class. 
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may  include  in  its  petition  for  such  in- 
corporation a request  that  it  be  authorized 
to  avail  itself  of  the  provisions  of 
sections  78.010  to  78.420,  RSMo,  and  the 
county  court,  in  passing  upon  such  appli- 
cation, shall  have  power  in  its  order  of 
incorporation  to  authorize  said  city  to 
be  governed  by  the  provisions  of  sections 
78.010  to  78.420,  RSMo,  as  fully  as  if  the 
provisions  of  sections  78.010  to  78.420, 

RSMo,  had  been  adopted  by  a formal  election 
of  the  inhabitants  of  the  territory 
comprised  therein;  and  thereupon  such 
county  court  shall  appoint  the  officers 
of  such  city  provided  by  sections  78. 010 
to  78.420,  RSMo." 

Sections  78.020,  et  seq . , which  provide  for  the 
organization  of  a city  of  the  third  class  with  a commission 
form  of  government,  require  that  a special  election  be 
held  for  this  purpose  unless  such  organization  is  to  be 
accomplished  at  the  time  of  the  original  incorporation. 

Thus,  the  usual  requirement  of  an  election  for  the  adoption 
of  this  optional  form  of  government  is  expressly  waived  by 
statute  in  order  that  an  area  Just  incorporating  may  avail 
itself  of  the  procedures  set  out  in  Section  72.090. 

The  only  other  optional  form  of  government  available  to 
a third  class  city  is  the  City  Manager  form  of  government, 
which,  as  previously  stated,  is  provided  in  Sections  78.430 
through  78.640.  Section  78.430  sets  out  the  procedures  to 
be  followed  in  adopting  this  particular  optional  form  of 
government  and  reads  as  follows: 

"Any  city  of  the  third  class,  or  any 
city  with  a population  entitling  it 
to  become  a city  of  the  third  class, 
may  become  organized  under  the  pro- 
visions of  sections  78.430  to  78.640, 
by  proceeding  in  the  following  manner: 

Upon  petition  of  electors  residing  in 
the  city  equal  in  number  to  twenty-five 
per  cent  of  the  votes  cast  for  all 
candidates  for  mayor  in  the  last 
preceding  election,  the  mayor  shall  by 
proclamation  submit  the  question  of 
organizing  under  sections  78.430  to 
78.640,  at  a special  election  to  be 
held  at  a time  specified,  within  sixty 
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days  after  the  petition  is  filed.  Notice 
thereof  shall  be  published  In  at  least 
five  issues  of  a daily  newspaper  of  the 
city,  or  If  there  Is  no  daily  newspaper 
of  the  city,  then  in  at  least  two  issues 
of  a weekly  newspaper  of  the  city.  The 
first  publication  shall  appear  at  least 
thirty  days  prior  to  the  date  of  the 
election.  At  the  election  the  proposition 
to  be  voted  on  shall  be  submitted  in 
substantially  the  following  form: 

"SHALL  THE  CITY  OP  (NAME  CITY) 

ORGANIZE  TINDER  SECTIONS  78.430 
TO  78.640,  RSMo,  PROVIDING  FOR 
THE  CITY  MANAGER  FORM  OF  CITY 
GOVERNMENT? 

"YES. 

"NO. 

"(SCRATCH  THE  ONE  YOU  DO  NOT 
WANT.) 

"The  election  thereon  shall  be  conducted, 
votes  canvassed,  and  results  declared  In 
the  same  manner  as  provided  for  by  law  in 
respect  to  other  city  elections  of  cities 
of  the  third  class.  If  a majority  of 
votes  cast  at  the  election  Is  in  favor  of 
adopting  the  optional  form  of  government 
provided  for  herein,  the  city  clerk  shall 
transmit  to  the  secretary  of  state  and  to 
the  county  clerk  of  the  county  in  which  the 
city  is  located,  duplicate  copies  of  a 
certificate  stating  that  the  proposition 
was  adopted.  The  city  shall  then  proceed 
to  organize  under  sections  78.430  to  78.640, 
by  nomination  of  candidates  and  election 
of  councilmen  as  herein  provided.  The 
elections  shall  be  held  at  the  first 
regular  municipal  election  following  the 
date  of  adoption  of  sections  78.430  to 
78.640j  except  that.  If  a regular  munici- 
pal election  is  not  held  within  six  months 
after  date  of  adoption  of  this  law,  the 
mayor  by  proclamation  shall  call  a special 
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election  to  be  held  within  sixty  days 
after  the  date  of  adoption,  for  the 
purpose  of  electing  councilmen,  and 
notice  thereof  shall  be  published  In 
three  issues  of  one  or  more  of  the  daily 
newspapers  of  the  city,  or,  if  there  Is 
no  daily,  then  in  one  issue  of  a weekly 
newspaper  of  the  city,  and  the  first 
Issue  shall  appear  not  less  than  twenty 
days  before  the  date  of  election.  If 
the  plan  Is  not  adopted,  the  question  of 
adopting  the  plan  shall  not  be  resubmitted 
to  the  voters  of  the  city  for  adoption  for 
at  least  one  year  thereafter,  and  then 
the  question  of  adoption  may  be  resubmitted 
upon  a like  petition,  proclamation  and 
notice  as  provided  above.” 

Prom  a reading  of  this  statute  it  is  apparent  that  the 
law  contemplates  an  existing  city  prior  to  organization  under 
the  City  Manager  form  of  government.  Thus,  the  authorization 
is  granted  to  "any  city  of  the  third  class,  or  any  city  with 
a population  entitling  It  to  become  a city  of  the  third 
class  ...."  In  order  to  determine  the  requisite  number  of 
signatures  for  the  petition.  It  is  necessary  that  there 
previously  have  been  an  election  for  mayor  in  the  city.  An 
existing  mayor  is  required  In  order  to  proclaim  the  submission 
of  the  question  to  the  electorate.  Notice  of  the  election 
must  be  given  In  newspapers  "of  the  city" . The  statute 
envisions  the  prior  election  of  a city  clerk,  who  is  to 
submit  the  results  of  the  election  to  the  secretary  of  state 
and  to  the  county  clerk.  The  statute  also  presupposes  the 
holding  of  regular  municipal  elections  prior  to  the  submission 
of  the  reorganization  question. 

Similarly,  Section  78.440  is  framed  in  terms  which  assume 
the  prior  existence  of  a regularly  incorporated  city  having 
municipal  laws,  boundaries,  officers,  etc. 

Prom  all  of  this  It  can  be  seen  that  the  only  statutory 
method  provided  for  the  adoption  of  the  City  Manager  form  of 
government  contemplates  the  prior  existence  of  an  incorporated 
city  or  town.  Unlike  those  statutes  relating  to  the  adoption 
of  the  other  optional  form  of  government  for  third  class 
cities  - the  commission  form  of  government  - no  provision  Is 
made  for  the  waiver  of  a special  election  in  the  event  the 
government  is  to  be  organized  at  the  time  of  original 
Incorporation. 
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For  these  reasons,  we  are  forced  to  the  conclusion  that 
Sections  72.080  and  78.430  do  not  authorize  the  Incorporation 
of  a third  class  city  under  the  City  Manager  form  of 
government.  While  we  can  certainly  understand  the  desire  of 
the  incorporators  to  avoid  the  difficulty  and  expense  of 
holding  two  separate  elections,  we  are  bound  by  the  action 
of  the  General  Assembly  or,  as  in  this  case,  the  failure  of 
the  General  Assembly  to  provide  for  procedures  for  the 
adoption  of  the  City  Manager  form  of  government  similar  to 
those  provided  for  the  adoption  of  the  commission  form  of 
government . 

Turning  to  your  second  question,  we  note  that  the 
petition  for  incorporation  of  the  City  of  Arnold  makes  specific 
reference  to  Section  72.080  and  prays  for  incorporation  pur- 
suant to  that  section.  Further,  the  petition  meets  all  of  the 
requirements  of  that  section,  assuming  that  it  has  been  signed 
by  the  requisite  number  of  inhabitants.  This  being  the  case, 
it  is  our  view  that  the  county  court  may  treat  those  portions 
of  the  petition  praying  for  the  organization  of  the  city  under 
the  City  Manager  form  of  government  as  surplusage  and  may 
proceed  to  act  upon  the  petition  in  the  normal  course. 


CONCLUSION 


1.  An  unincorporated  area  may  not  incorporate  as  a city 
of  the  third  class  having  the  City  Manager  form  of  government. 

2.  The  county  court  may  consider  a petition  for 
Incorporation  as  a city  of  the  third  class  presented  pursuant 
to  Section  72.080  In  the  normal  course  and  may  ignore  such 
portions  of  the  petition  which  pray  for  incorporation  under 
the  City  Manager  form  of  government. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  James  J.  Murphy. 


Very  truly  yours. 


BRIDGES: 

COMPENSATION: 

COUNTY  HIGHWAY  ENGINEER: 
HIGHWAY  ENGINEER: 

SPECIAL  ROAD  DISTRICT: 


It  is  not  part  of  tho  official  duties  of  a 
county  highway  engineer  to  design  and  supervise 
the  construction  of  bridges  built  by  a special 
road  district  organized  under  the  provisions  of 
Sections  233.010  to  233 • 1&5 * RSMo.  The  county 
highway  engineer  may  be  employed  and  compensated 
by  such  special  road  district  to  design  and  super- 
vise the  construction  of  a bridge  to  be  built  by 
such  special  road  district. 


OPINION  NO.  35 


February  7,  1964 


Honorable  Bernard  Siracoe 
State  Representative 
Callaway  County 
Fulton,  Missouri 


Dear  Mr.  Slmcoe: 

Your  recent  request  for  an  official  opinion  of  this 
office  reads  as  follows: 


"Is  it  a part  of  the  official  duty  of  a 
County  Engineer  to  design  and  supervise 
the  building  of  bridges  in  a special 
road  district  In  the  county?  If  it  is  not 
may  he  be  employed  by  the  Special  Road 
District  to  do  this  and  receive  compensation 
for  doing  30?" 

I have  been  informed  that  the  special  road  district  to 
which  you  have  reference  is  a city  or  town  road  district  or- 
ganized under  Sections  233.010  to  233.165*  RSMo. 

Section  233-115*  RSMo,  provides  that  the  Board  of 
Commissioners  of  such  special  road  district  may  build  bridges: 

"Said  board  may,  by  contract  or  other- 
wise, under  such  regulations  as  the  board 
shall  prescribe,  build,  repair  and  main- 
tain, or  cause  to  be  built,  repaired,  or 
maintained  all  bridges  and  culverts 
needed  within  said  district;  provided, 
however,  that  the  county  court  of  the 
county  in  which  said  special  road  dis- 
trict is  located  may,  in  its  discretion, 
out  of  the  funds  available  to  it  for 
that  purpose,  construct,  maintain,  or 
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repair,  any  bridge,  or  bridges,  or  cul- 
vert or  culverts  In  such  road  district,  or 
districts,  or  It  may,  in  Its  discretion,  ap- 
propriate out  of  the  funds  available  for 
that  purpose  money  to  aid  and  assist  the 
commissioners  of  said  special  road  district, 
or  districts,  which  shall  be  expended  by 
the  commissioners  of  Bald  special  road  dis- 
trict, or  districts,  as  above  provided." 

In  addition  to  permitting  the  board  of  the  special 
road  district  to  build  or  contract  to  build  bridges,  the 
statute  provides  that  the  county  court  may  also  build  bridges 
in  the  district  or  may  appropriate  funds  to  the  board  of  com- 
missioners to  aid  the  district  In  its  building  of  the  bridges. 

In  the  situation  where  the  county  builds  the  bridge.  It 
would  be  the  county  highway  engineer's  duty  to  design  and 
supervise  the  building  of  the  bridge,  and  obviously  as  the 
special  road  district  would  not  be  building  the  bridge  It  could 
not  hire  him  or  compensate  him  for  such  work  nor  would  it  so 
desire. 

But  in  the  situation  where  the  special  road  district  Is 
building  the  bridge,  either  totally  with  their  own  funds  or 
with  county  funds  appropriated  to  them  for  such  purpose,  the 
county  highway  engineer  has  no  such  duty  to  design  and  super- 
vise the  building  of  bridges  in  the  special  road  district. 

Sections  234*010  and  234.020,  RSMo  1959*  do  not  apply 
In  the  case  of  special  road  districts  which  are  independent, 
corporate  entitles. 

Section  234.01o.  "Eaoh  county  court 
shall  determine  what  bridges  shall  be 
built  and  maintained  at  the  expense 
of  the  county  and  what  by  the  road  dis- 
tricts; provided,  that  no  road  district 
shall  be  compelled  to  build  a bridge 
which  costs  fifty  dollars  or  more. 

Section  234.020.  "The  construction  of 
all  masonry  or  concrete  culverts  and 
bridges,  and  of  all  other  bridges 
costing  over  fifty  dollars,  shall  be 
under  the  supervision  of  the  county  high- 
way engineer." 

The  road  districts  referred  to  in  Section  234.010,  supra, 
are  the  general  road  districts  provided  for  In  Section 
231.010,  RSMo  1959.  Section  234.020,  supra,  necessarily 
refers  to  county  bridges  and  general  road  district  bridges 
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and  not  to  special  road  districts.  It  ia  true  the  section 
provides  that  "all”  bridges  are  to  be  under  the  supervision 
of  the  county  highway  engineer  but  this  must  be  limited  to 
the  context  in  which  it  is  found,  to  do  otherwise  would  lead 
to  the  result  that  all  state  and  federal  bridge  construction 
in  the  county  would  be  tinder  the  county  highway  engineer* s 
supervision,  which  is  surely  not  the  legislative  intent,  but 
rather  the  intent  is  that  the  county  highway  engineer  is 
to  supervise  the  construction  of  county  and  general  road 
district  bridges. 

The  legislature  did  not  express  any  intention  in  the 
sections  concerning  special  road  districts  that  the  county 
highway  engineer  had  a duty  to  supervise  the  construction  of 
special  road  district  bridges  and  without  such  expression  in 
the  statutes  the  county  highway  engineer  has  no  duty  to  so  act. 

Since  the  county  highway  engineer  has  no  such  duty  to 
so  act,  he  may  be  compensated  for  the  performance  of  such 
acts  if  such  acts  are  not  so  incompatible  with  his  official 
duties  so  as  to  render  such  acts  improper.  The  incompatibility 
does  not  mean  physical  inability  to  perform  both  jobs  but  some 
conflict  in  the  duties  required  as  where  the  county  highway 
engineer,  as  such,  has  some  supervision  over  himself  in  the 
performance  of  the  Job,  is  required  to  deal  with,  control 
or  assist  himself  in  such  job.  See  State  ex  rel.  Langford  v. 
Kansas  City,  26l  Stf  115,  and  an  opinion  of  this  office  under 
date  of  September  8,  1961,  addressed  to  Honorable  Proctor  N. 
Carter,  which  is  attached. 

This  office  finds  no  such  incompatibility  in  the  office 
of  county  highway  engineer  and  employment  by  a special  road 
district  to  design  and  supervise  the  construction  of  a bridge 
by  such  special  road  district. 

CONCLPSION 

Therefore,  it  is  the  opinion  of  this  office  that  it  is 
not  part  of  the  official  duties  of  a county  highway  engineer 
to  design  and  supervise  the  construction  of  bridges  built  by 
a special  road  district  organized  tinder  the  provisions  of 
Sections  233*010  to  233*165,  RSHo.  The  county  highway  engineer 
may  be  employed  and  compensated  by  such  special  road  district 
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to  design  and  supervise  the  construction  of  a bridge  to  be 
built  by  such  special  road  district* 

The  foregoing  opinion  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Jeremiah  D.  Finnegan. 

Yours  very  truly. 


mMKs-rrsKGEffm 

Attorney  General 


Enc. 

JDF : df 


GASOLINE  TAX: 

SPECIAL  ROAD  DISTRICTS : 
COUNTIES: 


Countiec  are  not  authorised  to  give  a 
specific  percentage  or  a specific  amount 
of  motor  fuel  tax  moneys  to  a special 
road  district  to  be  expended  as  such 
district  sees  fit. 


OPINION  HO.  478  (1953) 
OPINION  NO.  39  (1954) 


February  6,  1964 

Honorable  Henry  Balkenbush 
Prosecuting  Attorney 
Osage  County 
Linn,  Missouri 


Dear  Mr.  Balkenbush: 

This  is  in  answer  to  your  letter  dated  December  18,  1963, 
in  which  you  request  an  official  opinion  from  this  office. 

In  your  letter  you  state  the  following: 


"Can  the  County  Court  of  Osage  County, 
Missouri  divide  the  proceeds  of  gasoline 
tax  money  apportioned  to  Osage  County  with 
a Special  Road  District  in  Osage  County, 
Missouri  when  said  funds  are  to  be  expended 
for  road  purposes  in  a Special  Road  District." 


The  answer  to  your  question  lies  in  a discussion  cf 
Article  IV,  Section  30(a),  Constitution  of  Missouri,  194-5. 

As  you  well  know,  this  constitutional  amendment  became 
effective  on  March  6,  1962.  The  amendment  provides  for 
the  imposition  of  a tax  upon  fuel  used  for  propelling  motor 
vehicles  on  our  highways.  Once  the  tax  has  been  collected, 
the  net  proceeds  of  the  tax,  after  deducting  costs  of 
collection,  apportionment  and  making  refunds,  is  apportioned 
between  the  counties,  cities  and  the  state.  That  portion 
designated  for  distribution  to  the  counties  is  governed  by 
the  following  language. 

"Five  per  cent  of  the  remaining  net  proceeds 
shall  be  deposited  in  a special  trust  fund 
known  as  the  ’County  Aid  Road  Trust  Fund  « 
which  shall  be  credited  to  the  various 
counties  of  the  state  on  the  following 
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ba^is:  One-half  on  the  ratio  that  the 
county  road  mileage  of  each  county  bears 
to  the  county  road  mileage  of  the  entire 
state  as  determined  by  the  last  available 
report  of  the  state  highway  commission 
and  one-half  on  the  ratio  that  the  rural 
land  valuation  of  each  county  bears  to 
the  rural  land  valuation  of  the  entire 
state  as  determined  by  the  last  avail- 
able report  of  the  state  tax  commission, 
except  that  county  road  mileage  in 
incorporated  villages,  towns  or  cities 
and  the  land  valuation  in  incorporated 
villages,  towns  or  cities  shall  be 
excluded  in  such  determination,  except 
that,  if  the  assessed  valuation  of  rural 
lands  in  any  county  is  less  than  five 
million  dollars,  the  county  shall  be 
treated  as  having  an  assessed  valuation 
of  five  million  dollars.  The  funds 
credited  to  each  county  shall  be  used 
by  the  county  solely  for  the  construction, 
reconstruction,  maintenance  and  repairs 
of  roads,  bridges  and  highways,  and 
subject  to  such  other  provisions  and 
restrictions  as  provided  by  law.  In 
the  absence  of  other  controls  provided 
by  law,  the  state  highway  commission 
shall  prescribe  policy,  rules  and 
requirement  for  the  expenditure  of  these 
funds  by  counties,  including,  among 
other  things,  highway  commission  approval 
of  plans  for  projects  on  which  the  funds 
are  to  be  used.  In  counties  having  the 
township  form  of  county  organization, 
the  funds  credited  to  such  counties  shall 
be  expended  solely  under  the  control  and 
supervision  of  the  County  Court,  and  shall 
not  be  expended  by  the  various  townships 
located  within  such  counties.  ’Rural 
land'  as  used  in  this  section  shall  mean 
all  land  located  within  any  county,  except 
land  in  incorporated  villages,  towns,  or 
cities."  Article  IV,  Section  30(a), 
Constitution  of  Missouri,  19^5- 
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Your  inquiry  is  whether  a county  can  give  a specific 
portion  or  a specific  amount  of  motor  fuel  tax  money  received 
by  such  county  to  a special  road  district  to  be  spent  by  such 
special  road  district  as  the  board  of  such  special  road  district 
sees  fit. 

It  is  clear  from  the  provisions  of  Section  30(a),  Article 
IV  of  the  Constitution,  supra,  that  special  road  districts  are 
not  allocated  any  portion  of  the  tax  moneys  raised  by  the  motor 
fuel  tax. 

Under  such  constitutional  provision,  the  money  so  allocated 
to  a county  can  be  expended  by  such  county  solely  for  the 
construction,  reconstruction,  maintenance  and  repair  of  roads, 
bridges  and  highways  and  subject  to  other  provisions  and 
restrictions  as  provided  by  law.  We  do  not  find  any  authorization 
for  counties  to  give  a specific  percentage  or  a specific  amount 
of  the  money  received  by  such  counties  from  the  motor  fuel  tax 
to  a special  road  district  to  be  expended  by  such  special  road 
district  as  the  board  of  such  special  road  district  sees  fit. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  counties  are  not 
authorized  to  give  a specific  percentage  or  a specific  amount 
of  the  moneys  received  by  such  counties  from  the  motor  fuel 
tax  imposed  by  Section  30(a),  Article  IV  of  the  Constitution, 
to  a special  road  district  to  be  expended  by  such  special 
road  district  as  the  board  of  such  special  road  district  sees 
fit. 


The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Eugene  G.  Bushmann. 

Yours  very  truly. 


EG3: b j j 


mmrri'TkfZL em 

Attorney  General 


Opinion  #40,  Answered  by  letter 


FILED 

IfO 

February  19,  1964 


Honorable  Charles  0.  Hyler 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 

Dear  Mr.  Hyler: 

This  letter  is  in  answer  to  your  recent  request  for 
an  opinion  as  to  whether  the  St.  Francois  County  Court  may 
obtain  a private  loan  to  match  a government  grant  to  build 
a new  county  jail  without  a vote  of  the  residents  of  the 
county.  Enclosed  herewith  are  copies  of  two  opinions  rendered 
on  August  7,  1953#  to  the  Honorable  Edgar  Mayfield,  Prosecuting 
Attorney  of  Laclede  County  and  on  November  13#  193b,  to  the 
Honorable  A.  P.  Kidder,  Presiding  Judge  of  the  Nodaway  County 
Court. 


For  the  reasons  stated  therein,  it  Is  our  opinion  that 
the  court  may  not  obtain  a loan  if  it  would  create  a debt 
against  the  county  revenues  in  excess  of  the  revenues  on  hand 
and  the  reasonably  anticipated  revenues  for  the  year  other 
than  by  a bond  issue  which  must  be  approved  by  two -thirds 
of  the  qualified  electors  of  the  county.  See  Sections  108.010  - 
108.350,  RSMo  1959. 

For  your  additional  information,  we  have  also  enclosed 
opinions  given  on  September  29,  1955,  to  the  Honorable  Robert 
L.  Lamar,  Prosecuting  Attorney,  Texas  County  and  on  October 
31,  I960,  to  the  Honorable  J.V.  Cooley,  Prosecuting  Attorney 
of  Dade  County. 


Very  truly  yours. 


JHD'.kd 
Enel:  4 


THOMAS  F.  KAGUM0N 
Attorney  General 


SALES  TAX: 


Section  144.025,  RSMO  Cum.  Supp  1963  applies 
to  every  retail  sale  involving  a trade-in 
allowance,  regardless  of  whether  the  person 
seeking  to  avail  himself  of  the  trade-in 
allowance  had  actually  paid  tax  on  the 
traded -in  property. 


OPINION  NO.  43 


April  3,  1964 


Honorable  Jack  C.  Jones 
State  Senator 
16th  District 
Carrollton,  Missouri 

Dear  Senator  Jones: 

This  is  in  answer  to  your  recent  letter  requesting  an 
official  opinion  from  this  office.  Your  letter  sets  forth 
the  following  question: 

"Mr.  A.  is  General  Manager  of  a rather 
small  corporation.  He  traded  an  auto- 
mobile which  was  titled  in  his  name  and 
on  which  sales  tax  had  been  paid  to  the 
State  of  Missouri,  for  a new  automobile 
which  he  had  titled  in  the  name  of  the 
corporation.  The  difference  between 
the  trade-in  allowance  and  the  pur- 
chase price  exceeded  five  hundred  dollars. 

He  has  been  told  by  the  Department  of 
Revenue  that  the  sales  tax  will  be 
computed  on  the  total  price  of  the  new 
automobile.  It  is  his  position  that 
the  sales  tax  should  be  computed  only 
on  that  portion  of  the  purchase  price 
in  excess  of  the  actual  allowance  made 
for  the  automobile  which  was  traded  in." 

The  sales  tax  provision  (Section  144.025,  RSMo  Cum.  Supp. 
1963)  authorizing  the  use  of  a trade-in  allowance  in  determining 
the  portion  of  the  purchase  price  'which  is  subject  to  our  sales 
tax  law  reads  as  follows: 
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"Other  provisions  of  law  notwithstanding, 
in  any  retail  sale  where  any  article  on 
which  a sales  or  use  tax  has  been  paid 
to  this  state  is  taken  in  trade  as  a 
credit  or  part  payment  on  the  purchase 
price  of  the  article  being  sold  and  the 
difference  between  the  trade-in  allow- 
ance and  the  purchase  price  exceeds 
five  hundred  dollars,  the  tax  imposed 
by  sections  144.020  and  144.440  shall 
be  computed  only  on  that  portion  of 
the  purchase  price  in  excess  of  the 
actual  allowance  made  for  the  article 
traded  in  or  exchanged." 

It  is  the  opinion  of  this  office  that  Section  144.025, 
supra,  applies  to  the  factual  situation  outlined  in  your 
letter.  To  quote  the  statute,  sales  tax  "shall  be  computed 
only  on  that  portion  of  the  purchase  price  [of  the  new 
automobile]  in  excess  of  the  actual  allowance  made  for  the 
article  traded  in  or  exchanged" . 

The  legal  conclusion  we  have  reached  Involves  our  con- 
struction of  Section  144.025,  supra  and  can  be  better  illustrated 
by  a slight  change  in  your  factual  situation.  For  example, 
suppose  Mr.  A had  given  his  used  automobile,  upon  which  he 
had  previously  paid  a Missouri  sales  or  use  tax,  to  the 
corporation.  This  transfer  would  not  be  taxable,  and  the 
corporation  could  obtain  a certificate  of  title  without  the 
necessity  of  paying  the  Missouri  motor  vehicle  use  tax. 

Section  144.450,  RSMo  1959.  If  the  donee -corporation  pur- 
chased a new  automobile  and  used  the  older  vehicle  as  a 
trade-in  on  this  purchase,  could  it  claim  the  special 
allowance  of  Section  144.025,  supra,  if  the  difference  is 
over  $500.00?  The  answer  to  this  question  we  believe  is 
in  the  affirmative  and  lies  in  a determination  that  a 
purchaser  may  claim  the  trade-in  allowance  on  an  article 
of  tangible  personal  property  acquired  by  him  through  a 
nontaxable  transaction. 

Although  the  purchaser  may  not  have  paid  a tax  on  the 
traded-in  vehicle,  it  is  our  opinion  that  the  legislative 
intent  of  Section  144.025,  supra,  was  to  classify  articles 
of  tangible  personal  property  upon  which  a Missouri  sales 
or  use  tax  has  been  paid  as  distinguished  from  those 
articles  upon  which  no  tax  has  been  paid.  The  former 
class  of  "articles"  can  be  used  in  order  to  obtain  a 
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trade-in  allowance  while  the  latter  class  cannot.  Such  a 
classification  seems  reasonable  to  us.  The  General  Assembly 
has  wide  discretion  in  making  classifications  for  taxation 
purposes.  State  ex  rel.  Transport  Mfg.  and  Equipment  Co.  v. 
Bates,  Mo.  Sup.,  224  SW2d  996,  1000  (1949). 

The  language  used  in  the  statute  refers  to  "any  retail 
sale  where  any  article  on  which  a sales  or  use  tax'  has  been 
paid  to  this  state  is  taken  in  trade.  * * *"  The  word  "any" 
is  all  comprehensive  and  the  equivalent  of  the  words  "every" 
and  "all".  Hamilton  Fire  Insurance  Co.  v.  Cervantes,  Mo.  App., 
278  SW2d  20,  24  (1955);  State  ex  inf.  Rice  ex  rel.  Allmon  v. 
Hawk,  360  Mo.  490,  228  SW2d  785,  788  (1950).  There  is  no 
mention  in  the  statute  of  any  requirement  that  the  person 
wanting  to  avail  himself  of  the  allowance  must  have  himself 
paid  sales  or  use  tax  on  the  property  being  traded  in.  We 
believe  none  should  be  read  into  the  statute  because  (using 
the  language  of  the  Supreme  Court  in  Gas  Service  Co.  v.  Morris, 
Mo.  Sup.,  353  SW2d  645,  654  (1962))  "*  * *there  is  no  justi- 
fication for  inferring  or  concluding  that  the  legislature 
meant  to  say  anything  other  than  the  ordinary  meaning  of 
the  words  it  used  in  section  [144.025,  supra]  would  indicate 
it  did  say".  We  must  ascribe  to  the  language  in  this  section 
its  plain  and  rational  meaning. 

CONCLUSION 


Section  144.025,  RSMo  Cum.  Supp.  1963  applies  to  every 
retail  sale  involving  a trade-in  allowance  for  an  article  on 
which  a sales  or  use  tax  has  been  paid  to  the  state,  when 
the  difference  between  the  purchase  price  and  the  trade-in 
allowance  exceeds  $500.00,  even  though  such  sales  or  use  tax 
was  paid  by  someone  other  than  the  person  seeking  to  avail 
himself  of  the  trade-in  allowance. 

The  answer  to  your  inquiry  is  that  sales  tax  should  be 
computed  only  on  that  portion  of  the  purchase  price  of  the 
new  automobile  which  is  in  excess  of  the  trade-in  allowance 
given  for  the  automobile  previously  titled  in  Mr.  A's  name. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Eugene  G.  Bushmann. 

Very  truly  yours. 


THOMAS  F.  E 
Attorney 


RECORDER  OP  DEEDS:  The  recorder  of  deeds  has  authority 

COUNT?'  RECORDER  OP  DEEDS:  to  accept  for  recording  certified 

DEATH  CERTIFICATES:  copies  of  death  certificates. 

RECORDS: 


March  6,  1964 


OPINION  NO.  44  (1964) 
OPINION  NO.  483  (1963) 


Honorable  Earl  R.  Blackwell 
State  Senator,  22nd  District 
Hillsboro,  Missouri 

Dear  Senator  Blackwell: 

You  have  requested  an  opinion  which  may  be  stated  as 
follows:  Is  it  the  mandatory  duty  of  recorders  of  deeds  to 

accept  death  certificates  for  recording? 

Section  59.330,  RSMo  Cura.  Supp.  1963*  provides  in  part: 

"It  shall  be  the  duty  of  recorders  to 
record: 

"(l)  All  deeds,  mortgages,  conveyances, 
deeds  of  trust,  bonds,  covenants,  defeas- 
ances, or  other  Instruments  of  writing, 
of  or  concerning  any  lands  and  tenements, 
or  goods  and  chattels,  which  shall  be 
proved  or  acknowledged  according  to  law, 
and  authorized  to  be  recorded  In  their 
offices;  * * 

This  statute  must  not,  however,  be  regarded  as  comprehensive 
because  there  are  many  other  statutes  which  provide  for  instru- 
ments to  be  recorded.  (See  Cross  References  to  Section  59-330, 

V.A.M.S.) 

It  must  be  regarded  as  the  mandatory  duty  of  recorders  of 
deeds  to  accept  for  recording  those  Instruments  expressly  re- 
ferred to  in  Section  59-330  and  other  statutes.  Our  search 
fails  to  find  a statute  which  expressly  requires  the  recorder 
to  record  death  certificates  and  no  cases  have  been  found  which 
rule  on  the  recordability  of  death  certificates. 
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The  problem  still  remains,  however,  as  to  whether  the 
language  in  Section  59-330,  subparagraph  (l)  would  include 
death  certificates . 

Consider  then  the  use,  function  and  purpose  of  death 
certificates.  This  subject  is  dealt  with  in  Chapter  193* 

"The  Uniform  Vital  Statistics  Law".  Its  purpose  is  to  assemble 
information  in  the  Division  of  Health  of  the  State  Department 
of  Public  Health  and  Welfare,  relating  to  births,  deaths  and 
marriages.  Certificates  of  death  must  be  filed  with  local 
registrars  (Section  193-130),  and  local  registrars  are  required 
to  transmit  all  certificates  to  the  state  registrar  (Section 
193-310).  Nothing,  however,  is  found  in  this  Chapter  193 
requiring  recording  by  the  recorder  of  deeds. 


Deaths  and  certificates  relating  thereto  relate  primarily 
to  a status,  condition  or  existing  situation.  But  also,  the 
title  to  real  estate  passes  upon  death  in  many  instances,  and 
always  when  the  decedent  is  intestate . The  modern  trend  of 
authorities  relating  to  recording  statutes  tends  to  give  a 
rather  liberal  construction  to  them.  Mallcka  v.  Milan,  320 
Mich.  65,  30  NW2d  440,  442;  Davis  v.  Lewis,  Okla.,  100  P.2d 
994,  996;  Sadd  v.  Heim,  143  Conn.  582,  124  A. 2d  522,  524; 

Burkett  v.  Peoples  Bank  of  Biloxi,  225  Miss.  291,  83  So. 2d 
185,  189;  Strong  v.  Clark,  56  Wash. 2d  230,  352  P.2d  183,184, 
185;  State  ex  rel.  State  Highway  Commission  v.  Meeker,  75  Wyo. 
210,  294  P .2d  603,  605;  Merrill  on  Notice,  Sec.  923,  924. 
pp.  477-479;  45  Am.  Jur.,  Sec.  34,  p.  439,  Sec.  49,  p.  447; 
American  Law  of  Property,  Vol.  IV,  Sec.  17.8,  pp.  550,  551,  553. 


This  likewise  seems  to  be  the  trend  in  Missouri . Schuster 
v.  Schuster,  340  Mo.  1110,  104  SW2d  353,  357;  Cook  v.  Tide 
Water  Associated  Oil  Company,  Mo.  App.,  281  SW2d  415,  422, 
note  15. 

Under  the  Missouri  statute  there  is  considerable  oppor- 
tunity to  give  a liberal  construction  of  Section  59.330,  and 
particularly  the  word  "conveyances"  and  the  words  "or  other 
instruments  of  writing,  of  or  concerning  any  lands  and  tene- 
ments, or  goods  and  chattels". 

For  example,  it  has  long  been  accepted  practice  to  record 
affidavits  which  recite  facts  relating  to  many  things  including 
deaths,  marriages,  children,  heirs,  and  facts  relating  to 
family  history  which,  of  course,  may  be  very  important  in  the 
chain  of  title  to  real  estate  but  which  on  their  face  do  not 
expressly  concern  lands  and  tenements.  See  Missouri  Practice 
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by  Volz,  Vol . I,  Sec.  152  to  Sec.  160,  pp.  69-76;  see  also 
Merrill  on  Notice,  Sec.  938,  pp.  495,  496.  It  can  be  strongly 
argued  that  such  affidavits  are  Instruments  of  writing  con- 
cerning lands  and  may  be  used  to  clear  a record  title . Aker 
v.  Lipscomb,  300  Mo.  303*  253  SW  995,  997*  998;  Reeves  v. 
Roberts,  294  Mo.  593*  242  SW  956,  957*  958.  The  only  statutes 
we  have  found  referring  to  the  recordablllty  of  affidavits  are: 
Section  59.313,  applicable  to  City  of  St.  Louis,  which  pro- 
vides for  fees  to  be  charged  by  the  recorder  for  recording 
affidavits;  Section  490.370,  relating  to  affidavit  attached 
to  a deed;  Section  473.103*  relating  to  recording  affidavit 
respecting  distribution  of  a small  estate;  and  Section 
443.060,  regarding  lost  note  affidavits. 

Death  certificates  perform  in  some  respeots  the  same 
functions  as  affidavits  with  perhaps  somewhat  more  dignity, 
and  hence  may  be  regarded  either  as  conveyances  or  instru- 
ments of  writing  concerning  lands.  Especially  this  Is  so  If 
the  purpose  of  recording  the  death  certificate  is  to  show  the 
devolution  of  title  to  real  estate. 

While  the  requirement  for  recording  instruments  accom- 
plishes various  purposes,  Merrill  on  Notice,  Sec.  919,  p.  470, 
one  of  the  principal  purposes  of  the  recording  acts  was  to 
give  constructive  notice  to  subsequent  purchasers  or  mortgagees 
of  facts  affecting  title  to  real  estate . If  the  courts  of 
Missouri  should  eventually  hold  that  death  certificates  are 
not  recordable  under  Section  59-330*  no  harm  would  result 
because  even  though  recorded  they  would,  nevertheless,  not 
amount  to  constructive  notice.  On  the  other  hand,  if  the 
courts  should  eventually  hold  that  they  are  recordable  under 
said  section,  then  recorders  of  deeds  might  very  well  be 
liable  for  their  refusal  to  record  them.  We  therefore  con- 
clude that  death  certificates  should  be  accepted  by  recorders 
of  deeds  for  recording  when  the  person  offering  them  for 
recordation  satisfies  the  recorder  that  the  purpose  is  to  show 
a fact  concerning  the  title  or  interest  in  lands,  tenements, 
goods,  or  chattels. 

A subsidiary  question,  however,  should  be  considered. 

Is  there  any  difference  between  the  original  death  certifi- 
cate and  a certified  copy  thereof?  While  original  death 
certificates  must  be  filed  with  the  local  registrars  and 
ultimately  with  the  state  registrar,  as  pointed  out.  Section 
193.180,  RSMo  1959*  requires  the  state  registrar  to  furnish  a 
certified  copy  on  request,  and  such  certified  copy  must  be 
considered  for  all  purposes  the  same  as  the  original.  Hence, 
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no  distinction  may  be  made  merely  because  a certified  copy  is 
presented  for  recording  rather  than  the  original.  Schuster  v. 
Schuster,  340  Mo.  1110,  104  SW2d  353,  357.  The  fact  that  the 
death  certificate  is  not  acknowledged  as  a deed  is  acknowledged 
is  not  ground  for  refusal  to  record  it. 


CONCLUSION 


The  recorder  of  deeds  has  authority  to  accept  for  record- 
ing certified  copies  of  death  certificates. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  J.  Gordon  Siddens . 

Yours  very  truly. 


FOR  OPINION  467  (1963 
47  (1964 

(Answered  by  Letter — Chitwood 


June  8,  1964 


Nr.  Leon  P.  Burton 
Se ere tary -Treasurer 
State  Board  of  Barber  Examiners 
131  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Burton  1 


FILED 
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This  office  Is  in  receipt  of  your  request  for  a legal 
opinion  as  to  whether  or  not  the  State  Board  of  Barber  Exam 
iners,  by  their  rule,  oan  Increase  certain  requirements  to 
be  met  by  an  applicant  for  registration  as  a barber  set  out 
In  Section  328.080,  2., (3),  RSMo  1959,  reading  as  follows: 

"Our  question  Is  this:  Could  the  State 

Barber  Board  make  a ruling  to  Increase 
the  hours  and  months  required  without 
legislation?" 

Seotion  328.080,  Paragraph  2,  RSMo  1959,  to  which  the 
Inquiry  refers,  reads  as  follows: 

m2.  The  board  shall  proceed  to  examine 
the  applicant  and  shall  Issue  to  him  a 
certificate  of  registration  authorizing 
him  to  practice  the  trade  in  this  state 
and  enter  his  name  In  the  register  herein 
provided  for,  if  it  finds  that: 


"(3)  He  has  studied  for  at  least  one 
thousand  hours  in  a period  of  not  less 
than  six  months  in  a properly  appointed 
and  conducted  barber  school  under  the 
direct  supervision  of  an  instructor 
licensed  as  such  by  the  board,  and  spent 
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an  additional  eighteen  months  as  a reg- 
istered apprentice  under  a qualified 
practicing  barber  or  has  practiced  the 
trade  in  another  state  for  at  least 
two  years;  * * * * • •" 

In  an  opinion  of  thlB  office  written  for  Mr.  Charles 
P.  Quinlin,  Secretary,  State  Board  of  Barber  Examiners, 
on  December  6,  1934,  (copy  enclosed).  It  was  concluded 
the  State  Board  of  Barber  Examiners  did  not  have  the  power 
to  prescribe  a rule  limiting  the  period  of  time  within 
which  the  eighteen-month  training  period,  provided  by  what 
Is  now  Section  328. 080,  RSMo  1959,  must  be  spent. 

In  said  opinion  It  was  pointed  out  the  Barber  Board 
was  an  administrative  body,  with  very  limited  rule-making 
powers. 

Therefore,  for  the  same  reasons  given  In  said  opinion, 
and  In  answer  to  the  present  Inquiry,  It  Is  our  thought  the 
State  Board  of  Barber  Examiners  lacks  the  power  and  cannot 
make  a rule  Increasing  the  requirements  as  to  the  hours  of  a 
barber  school  course  and  months  of  apprenticeship  In  excess 
of  that  set  out  in  Section  328.080,  Paragraph  2,  (3),  RSMo 
1959.  Any  contemplated  increase  in  such  statutory  require- 
ments can  be  accomplished  only  by  an  act  of  the  Legislature. 

Yours  very  truly. 


PNC/jlf 


THOMAS'  T."gXffEEK»r 

Attorney  General 


Opinion  No.  50  Answered  by  Letter 
(Northcutt ) 


March  5,  1964 


Honorable  Harold  L.  Henry 
Prosecuting  Attorney 
Howell  County 
West  Plains,  Missouri 

Dear  Mr.  Henry: 

This  letter,  along  with  my  letter  of  January  31,  1964, 

1b  in  answer  to  your  request  of  December  31,  1963,  for  an 
opinion  concerning  the  mileage  that  may  be  charged  and  collected 
by  the  county  assessor.  This  letter  and  my  letter  of  January  31, 
1964,  are  to  be  read  together. 

The  statute  in  question.  Section  53*135#  Cum.  Supp.  1963, 
in  its  pertinent  part  states  as  follows: 

"*  * • shall  be  allowed  a reimbursement 
for  actual  and  necessary  travel  expenses 
incurred  in  the  performance  of  his  official 
duties  within  the  county  at  the  rate  of 
eight  cents  per  mile  • * 

To  specifically  answer  your  question  as  to  whether  the 
assessor  may  charge  and  be  paid  for  travel  between  his  resi- 
dence and  his  office,  it  is  my  opinion  that  he  may  not. 

The  actual  and  necessary  expenses  above  referred  to  do 
not  contemplate  payment  for  such  travel  but  only  that  "actual 
and  necessary  travel"  brought  about  by  the  actual  work  and 
travel  in  arriving  at  a proper  assessment  of  property  within 
the  county. 
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To  put  it  In  another  manner.  In  order  to  obtain  payment 
for  travel  expenses  the  assessor  must  have  Incurred  them  In 
the  actual  performance  of  such  duties. 

The  obligation  to  be  at  the  office  Is  not  an  official 
duty  of  such  officer  nor  Is  traveling  to  his  office  an  official 
duty  of  his  office.  Or,  in  another  way,  it  may  be  said  that 
unless  the  Legislature  has  specifically  included  In  the  allowable 
expenses  of  public  assessors  the  cost  of  traveling  from  their 
homes  to  the  place  where  their  work  is  regularly  performed, 
such  expenses  cannot  be  held  to  be  a legitimate  public  charge. 
Austin  v.  Barrett,  16  P.2d  12,  l.c.  16,  and  Thompson  v.  Fromiller, 
107  P.2d  375. 

Trusting  that  this  will  answer  your  question,  I am. 

Very  truly  yours. 


fUUislttbJJ 


mmrrrmmm 

Attorney  General 


Opinion  No.  50  Answered  by  Letter 
(Northcutt ) 

January  31,.  19o4 


Honorable  Harold  L,  Henry 
Prosecuting  Attorney 
Howell  County 
West  Plains,  Missouri 

Pear  Mr.  Henry: 


I ata  writing  you  in  answer  to  your  request  for  an  opinion 
concerning  the  traveling  expenses  of  the  assessor  of  Howell 
County,  in  which  you  specifically  inquire  whether  or  not  the 
assessor  may  charge  and  be  paid  mileage  by  the  county  court  in 
going  to  and  from  his  residence  to  his  office. 

In  answer  to  your  request  I am  enclosing  two  prior 
opinions  of  this  office  as  follows:  an  opinion  dated  September 
10,  1963,  to  the  Honorable  Brunson  Hollingsworth,  Prosecuting 
Attorney  of  Jefferson  County,  concerning  traveling  expenses 
of  county  collectors  and  mileage  of  county  collectors,  and  an 
opinion  dated  September  17*  1959#  addressed  to  the  Honorable 
Frederick  E.  Stack,  Prosecuting  Attorney  of  Scott  County,  con- 
cerning prosecuting  attorneys’  mileage.  I believe  that  a 
reading  of  these  opinions  and  a reading  of  Section  53.1$5,  RSMo 
Cum.  Stipp.  1963#  will  answer  the  question  you  have  put  forth. 


Very  truly  yours. 


Enclosures  2 
HRBslt 


THOMAS  P.  EAGLETON 
Attorney  General 


SCHOOLS:  In  school  districts  organized  under  Sections  165.377- 

165.553  having  a population  of  75,000  - 200,000  where 
SCHOOL  DISTRICTS:  a city  political  committee  does  not  exist,  nominations 

of  candidates  for  school  directors  must  be  made  under 
ELECTIONS:  Section  165.470  (3),  RSMo  1959*  i.e.,  by  petition  in 

the  manner  provided  by  Sections  120.180  - 120.230  RSMo 
The  school  board  of  school  districts  organized  under  Sections  165.37T  - 
165.593  having  a population  of  75*000  - 200,000  have  no  authority  to  set 
forth  by  rule  a method  for  nominating  school  board  members.  In  school 
districts  organized  under  Section  165.377  - 165.553*  the  school  director 
election  mu3t  be  held  in  April  1964,  even  though  no  city  political 
committee  exists. 

February  5*  1964 


Mr.  Hubert  Wheeler 
Commissioner  of  Education 
Jefferson  City,  Missouri 

Dear  Mr.  Wheeler: 

This  opinion  Is  rendered  In  response  to  your  request  of 
January  2,  1964,  for  an  official  opinion  of  this  office.  Your 
Inquiry  relates  to  "the  method  of  selection  of  nominees  for 
membership  to  the  board  of  education  In  a school  district  In 
a city  of  75*000  population  where  the  city  charter  has  elimin- 
ated the  city  political  party  committees  within  the  city." 

You  have  posed  the  following  questions  regarding  this  matter: 

"l.  Is  It  mandatory  that  a district 
follow  provisions  as  outlined  in 
Section  165.470  in  the  nomination 
of  board  members  to  be  elected 
even  though  the  party  committees 
have  been  eliminated? 

"2.  If  there  is  no  central  committee 
in  the  city,  would  the  local 
board  of  education  have  the  auth- 
ority to  establish  rules  and  reg- 
ulations setting  forth  a method 
to  be  used  in  the  nomination  of 
board  members  within  a district 
which  has  a city  of  more  than 
75.000? 

”3.  Is  It  necessary  that  a district 

hold  an  election  for  board  members 
in  April,  1964,  in  the  city  where 
the  central  committee  has  ceased 
to  exist? 

"4.  If  the  board  has  the  authority  to 
establish  procedures  for  the  nomi- 
nation of  board  members,  could  they 
establish  the  same  provisions  as  is 
outlined  in  Senate  Bill  3 as  passed 
by  the  72nd  General  Assembly? 
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Sectlon  165,470,  RSMo  1959 , which  provides  for  nomination 
of  school  directors  in  certain  districts  states,  in  part: 

"1.  In  any  school  district  in  this 
state  now  or  hereafter  organized 
or  governed  as  provided  by  sections 
165.377  - 165.553,  * * * having  a 
population  of  more  than  seventy- 
five  thousand  and  less  than  two 
hundred  thousand  inhabitants, 
candidates  for  school  directors 
may  be  nominated  by  a majority  of 
the  members -elect  residing  in  such 
school  districts  of  each  political 
party  committee  of  the  city  in 
which  said  school  district  is 
located. 


"3.  Directors  for  such  school  districts 
may  also  be  nominated  by  petition  in 
the  manner  provided  by  general  law." 

So  far  as  we  have  been  able  to  determine.  Section  165.470 
is  the  only  statutory  provision  for  nomination  of  sohool  directors 
applicable  to  districts  organized  under  Sections  165.377  to  165,553 
having  a population  of  75,000  - 200,000.  We  note  that  Section 
165.470,  RSMo  1959,  has  been  amended  by  Senate  Bill  No.  3 of  the 
72nd  General  Assembly  and  will  become  Section  162.491  in  the  new 
codification  of  School  laws  to  taka  effect  July  1,  1965.  Sees 
Section  162.491,  RSMo.  1963  Supp.,  Appendix  p.  182.  However, 
Section  165.470,  RSMo  1959,  states  the  presently  applicable  law. 

I 

j 

Section  165.470,  RSMo  1959,  sets  out  the  procedure  for 
nominations  of  members  of  School  boards  of  districts  organized 
under  Sections  165.377  - 165.553  having  a population  of  75,000 
to  200,000  inhabitants.  Where  the  city  concerned  does  not  have 
a city  political  committee,  the  only  method  for  nominating  school 
board  candidates  is  by  petition  under  subsection  three,  to  wit: 

n3'  Directors  for  such  school  districts 
may  also  be  nominated  by  petition 
In  the  manner  provided  by  general 
law." 
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The  words  "In  the  manner  provided  by  general  law"  supra* 
refer  to  the  Sections  120.180  - 120.230,  RSMo,  which  prescribe 
the  contents,  form,  and  number  of  names  required  on  nominating 
petitions.  We  are  aware  of  the  provision  in  Section  120.150 
RSMo  1959,  that  "Sections  120.140  - 120.230  shall  not  apply  to 
candidates  for  * * * school  district  offices."  Section  120.150 
excepts  Seotions  120.140  - 120.230  from  applying  to  school  dis- 
tricts generally.  Section  120.150  is  a general  law.  Section 
165.^70  (3)  however,  is  a law  of  particular  application  and  is 
to  be  given  effect  over  any  general  law  inconsistent  with  It. 

"•Under  the  established  rules  of  statutory 
construction  where  there  are  two  laws  re- 
lating to  the  same  subject  they  must  be 
read  together  and  the  provisions  of  the 
one  having  a special  application  to  a par- 
ticular subject  will  be  deemed  to  be  a 
qualification  of,  or  an  exception  to,  the 
other  act  general  in  itB  terms.1" 

Veal  v.  City  of  St.  Louis.  Mo.,  289  SW2d  7,  12. 

As  to  your  first  question,  it  1b  the  ruling  of  this  office 
that  the  nomination  process  set  forth  in  Section  165.470,  RSMo 
1959*  must  be  followed  in  districts  coming  within  its  terms  and 
that  where  the  city  political  committee  does  not  exist  the  re- 
maining method  (nomination  by  petition)  must  be  used  for  nomina- 
tions . « t * - * • » 


II 

We  turn  now  to  your  second  question,  whether  the  school 
board  of  a district  organized  under  Sections  165.377  - 165.553 
having  a population  of  75,000  to  200,000  has  authority  to  make 
rules  and  regulations  setting  forth  a method  of  nomination. 

School  district  boards  have  only  such  powers  as  are  ex- 
pressly granted  by  the  legislature  or  as  can  bo  necessarily 
implied  from  their  granted  powers. 

" * * * A board  of  directors  is  but  a 
creature  of  statute,  and  its  members 
can  exercise  no  authority  unless  the 
same  is  either  expressly  conferred  or 
else  arises  by  necessary  implication 
from  the  powers  that  are  conferred." 

Cape  Qlrardeau  School  District  No.  63 

vr^ryeri^r:  'g^d  mm:  to. 

It  is  self-evident  that  a school  board  could  not  promulgate 
regulations  which  are  inconsistent  with  legislative  enactments. 
The  expression  of  the  legislature  prevails  over  any  school 
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dlstrlet  regulation. 

“The  Legislature  has  declared  the  public 
policy  of  this  state,  • * •.  Respondent 
is  merely  the  Instrumentality  of  the 
Legislature,  created  for  the  purpose  of 
carrying  out  that  policy.  It  has  no 
power  to  adopt  a rule,  or  follow  a prac- 
tice, which  results  In  nullifying  the 
expressed  will  of  the  Legislature." 

State  ex  rel.  Springfield  Warehouse  and 
Transfer  Co.  v.  Public  Service  Commission, 

Ho.  App.  5W5c!  798/79*. 

Accord:  73  CJS,  Public  Administrative  Bodies,  §<4 . 

The  Legislature  has  set  out  a method  of  nominations  for 
school  districts  organized  under  Sections  165.377  - 165.553 
having  a population  of  75,000  - 200,000  in  Section  165.^70 
RSMo.  1959.  We  therefore,  rule  that  school  boards  of  such 
districts  have  no  authority  to  set  forth  another  method  for 
nominating  board  members.  This  ruling  also  answers  your 
fourth  question. 


Ill 

Your  third  question  is,  "Is  it  necessary  that  a district 
hold  an  election  for  board  members  in  April,  1964,  in  the  city 
where  the  central  committee  has  ceased  to  exist?1' 

Section  165.383  RSMo  1959  applicable  to  school  districts 
organized  under  Sections  165. 377  - 165.553  having  a population 
of  75,000  to  200,000  provides: 

"The  qualified  voters  of  the  school  dis- 
trict shall  on  the  first  Tuesday  after 
the  first  Monday  in  April,  In  the  yoar 
1910,  * * # (and)  every  two  years  there- 
after * * * shall  elect  two  directors 
* # (Parentheses  added). 

That  Is,  an  election  of  two  directors  in  April  1964  is 
required  by  statute.  We  can  conceive  of  no  reason  excusing 
compliance  with  tne  statutory  mandate. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that: 
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1.  In  school  districts  organized  under  Se ct lore  165. 377  - 
165.553  having  a population  of  75*000  - 200,000  where  a city 
political  committee  does  not  exist,  nominations  of  candidates 
for  school  directors  must  be  made  under  Section  165.470  (3)* 

RSMo  1959,  i.e.,by  petition  In  the  manner  provided  by  Sections 
120.180  -.120.230  RSMo. 

2.  The  school  board  of  school  districts  organized  under 
Sections  165.377  - 165.553  having  a population  of  75,000  - 
200,000  have  no  authority  to  set  forth  by  rule  a method  for 
nominating  school  board  members. 

3.  In  school  districts  organized  under  Sections  165.377  - 
165.553  having  a population  of  75,000  - 200,000,  the  school  director 
election  required  by  Section  165.383,  RSMo.  1959*  must  be  held  In 
April  1964,  even  though  no  city  political  committee  exists. 

The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  assistant,  Louis  C.  DoFeo,  Jr. 


Yours  very  truly, 

! 


THDItfg  T.  gA'gTCTOTT 

Attorney  Oeneral 


LCD/dg 


February  10,  1964 


Mr.  Hubert  Wheeler 
Commissioner  cf  Education 
Jefferson  City,  Missouri 


RE:  Opinion  No.  55 


Dear  Mr.  Wheeler: 

This  letter  is  in  response  to  your  telephone  inquiry  of 
February  7,  1964.  In  a recent  opinion  of  this  office  (Op.  55 
to  Hubert  Wheeler  issued  February  5*  1964)  we  ruled: 

" 1.  In  school  districts  organized  under 
Sections  165.377  - 165.553  having  a pop- 
ulation of  75*000  - 200,000  where  a city 
political  committee  does  not  exist,  nom- 
inations of  candidates  for  school  directors 
must  be  made  under  Section  165.470  (3)* 

RSMo  1959*  i.e.,  by  petition  in  the  manner 
provided  by  Sections  120.180  - 120.230  RSMo." 

Section  120.220,  RSMo  1959*  states  that  petitions  for 
nomination  under  Sections  120. 140  - 120.230  shall  be  filed 
with  the  proper  officer  at  least  sixty-eight  days  previous 
to  the  day  of  election.  You  request  amplification  of  our 
ruling  quoted  above  as  effected  by  Section  120.220,  i.e., 
does  the  sixty-eight  day  provision  of  Section  120.220  apply 
to  petitions  for  nomination  of  school  directors  under  Section 
165.470,  RSMo.  1959? 

Section  165.470  (3)  cited  in  our  ruling  provides: 

"Directors  for  such  school  districts 
may  also  be  nominated  by  petition  in 
the  manner  provided  by  general  law." 
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The  answer  to  your  present  Inquiry  is  found  in  the  meaning  and 
effect  of  the  phrase,  "in  the  manner". 

The  particular  question  here  is  whether  the  phrase  "in  the 
manner"  includes  the  time  provisions  of  Section  120.220.  In  the 
case  of  Moore  v.  City  Council  of  City  of  Los  An^es,  Calif., 

209  S.W.  64,  66  it  was  said: 

"Whether  the  word  'manner'  shall  be  con- 
strued as  including,  not  only  the  way  or 
mode  of  doing  a thing,  but  also  the  time 
of  doing  it,  depends  upon  the  intention 
of  the  lawmakers,  to  be  gathered  from  the 
context;  that  is,  the  'manner'  of  doing  a 
thing  and  the  'time'  of  doing  it  are  dis- 
tinct things,  and  ordinarily  the  word 
'manner'  will  not  be  construed  as  includ- 
ing the  element  of  'time'  unless  it  shall 
appear  from  the  context  that  the  lawmakers 
intended  that  it  should." 

Under  the  Moore  rule,  supra,  unless  the  intent  that  the  time 
provisions  of  Section  120.220  shall  apply  to  Section  165.470  is 
manifest  in  the  provisions  of  Section  165.470,  thefchrase,  "in  the 
manner"  is  not  to  be  construed  as  including  the  element  of  time. 

No  provision  of  Section  165.470  indicates  expressly  or  impliedly 
that  the  Legislature  intend  the  time  element  of  Section  120.220 
to  apply  to  nominations  of  school  directors  under  Section  165.470. 
Further  we  are  of  the  opinion  that  a comparison  of  the  subject 
matter  upon  which  Section  120.220  and  Section  165.470  operate 
manifest  an  Intent  that  the  sixty-eight  day  requirement  of  Section 
120.220  shall  not  apply  to  nominations  of  school  directors  under 
Section  165.470. 

Section  165.470  does  not  set  out  procedures  for  nomination 
by  petition  rather,  it  adopts  by  reference  in  subsection  (3) 

"the  manner  provided  by  general  law."  The  procedures  of  general 
law  for  nomination  by  petition  are  set  out  in  detail  by  Sections 
120.180  - 120.230.  If  the  Legislature  intended  to  adopt  the  pro- 
cedures set  out  in  Sections  120.180  - 120.230  literally  and 
entirely,  they  could  have  easily  done  so  by  definite  words  to 
that  effect.  It  Is  significant  therefore  that  the  Legislature 
did  not  use  such  words  but  instead  used  the  phrase  "in  the  manner". 
It  is  our  opinion  that  subsection  (3)  of  Section  165.470  does 
not  adopt  every  literal  detail  of  Sections  120.180  - 120.230 
but  only  the  mode  of  procedure  defined  by  these  sections  so 
far  as  such  is  applicable  to  the  subject  matter  of  Section 
165.470.  The  phrase,  "in  the  same  manner",  has  been  held  to 
mean  "by  the  same  proceedings  so  far  as  applicable  to  the  subject 
matter".  State  v.  Cook,  Tex.,  14  S.W.  996,  998. 
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State  and  county  wide  elections  involve  numerous  candidates 
and  the  procedural  complications  are  many.  Nominations  must  be 
determined  in  sufficient  time  to  prepare  the  ballot. 

Section  120.220  principally  applies  to  general  elections  of 
state  and  county  officers.  In  such  elections  party  candidates  are 
nominated  by  primary  election  about  three  months  before  the 
general  election.  Primary  candidates  are  required  to  file  about 
three  months  before  the  primary  (§120.314-0).  In  this  context. 
Section  120.220,  requires  nominating  petitions  to  be  filed  sixty- 
eight  days  before  election.  Section  165.470,  however,  operates 
only  in  elections  within  a school  district.  The  offices  to  be 
filled  are  few  and  the  candidates  not  numerous.  The  ballots  are 
easily  prepared.  Under  subsection  (2)  of  §165.14-70,  nominations 
by  political  parties  need  not  be  filed  until  ten  day3  before  the 
election.  In  this  context  it  is  not  reasonable  to  assume  that 
the  Legislature  intended  to  require  nominations  by  petition  to 
be  filed  sixty-eight  days  before  election.  The  sixty-eight  day 
requirement  of  §120.220  is  not  reasonably  applicable  to  the  sub- 
ject matter  of  §165. 4-70,  i.e.,  the  nomination  of  school  board 
directors . 

The  sixty-eight  day  requirement  of  Section  120.220  fit 3 
into  the  pattern  for  general  elections  where  all  nominations 
are  made  well  in  advance  of  the  election,  however,  it  does  not 
fit  into  the  pattern  for  school  director  elections  where  party 
nominations  may  be  made  up  to  ten  days  before  the  election. 
Therefore,  it  is  our  opinion  that  the  provision  of  Section 
120.220,  requiring  nominating  petition  to  be  filed  sixty-eight 
days  before  the  day  of  election  does  not  apply  to  petitions  for 
nomination  of  school  directors  under  Section  165. 470. 

Since  the  3ixty-eight  day  requirement  of  Section  120.220 
does  not  apply,  there  is  no  time  set  by  statute  for  the  filing 
of  nominating  petitions  under  Section  165.470  (3).  Therefore, 
such  petitions  may  be  filed  at  time  prior  to  the  election  which 
allows  reasonable  time  for  the  preparation  of  the  ballots.  Since 
subsection  (2)  of  Section  165.470  allows  nominations  by  political 
parties  to  be  filed  up  to  ten  days  of  the  election,  it  is  our 
opinion  that  nominating  petitions  filed  ten  days  prior  to  election 
would  be  filed  within  a reasonable  time  before  the  election. 

We  note  in  closing  that  Section  165.470,  RSMo  1959,  as  amended 
by  Senate  Bill  No.  3 of  the  72nd  General  Assembly  does  not  adopt 
"the  manner  provided  by  general  law."  Thus,  the  foregoing  dis- 
cussion will  have  no  application  after  the  effective  date  of 
Senate  Bill  No.  3*  July  1,  1965.  The  law,  renumbered  as  Section 
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162.491,  will  then  provide: 

m3.  Directors  for  urban  school  districts 
may  also  be  nominated  by  petition  to  be 
filed  with  the  secretary  of  the  board  and 
signed  by  a number  of  voters  in  the  dis- 
trict equal  to  ten  per  cent  of  the  total 
number  of  votes  cast  for  the  director  re- 
ceiving the  highest  number  of  votes  cast 
at  the  next  preceding  biennial  election." 


Yours  very  truly. 


LCD/dg 


FH6MA5  fr.  EAGLSTtiN 

attorney  General 


RECORDER  OF  DEEDS:  Recorder  of  deeds  of  trust  of  third-class  county 

THIRD  GLASS  COUNTIES:  keeping  marginal  release  of  deeds  of  trust  record 

DUTIES:  receiving  additional  compensation  of  one  thousand 

COMPENSATION:  dollars  per  ye^r  therefor,  under  Section  59.255* 

RSMo  1959*  and  who  adopts  microfilming  for  recording  all 
instruments,  as  provided  Section  109.120(3),  RSMo  Cum. 
Supp.  19o3»  is  not  relieved  of  duty  to  keep  marginal  release 
of  deeds  of  trust  record.  He  shall  continue  keeping  said 
record  and  receiving  compensation  therefor,  as  long  as  all 
previously  nonmicrofilm-recorded  deeds  of  trust  capable  of 
release  by  marginal  entry  remain  unsatisfied  of  record.  When 
■11  such  deeds  of  trust  have  been  satisfied  of  record, 
recorder  shall  cease  to  keep  marginal  release  of  deeds  of 
trust  and  shall  not  be  paid  any  further  compensation  for 
keeping  said  record. 


OPINION  NO.  57 


April  24,  1964 


Honorable  Charles  P.  Moll 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 


Dear  Mr.  Moll: 

This  office  is  in  receipt  of  your  request  for  a legal  opinion 
which  reads  as  follows: 

"The  Recorder  of  Deeds  has  requested  that  I 
write  for  an  Opinion  regarding  Section  59.255 
R.S.  Mo.  1959  in  conjunction  with  Section 
109.120  (3)  passed  in  the  last  Session  of  the 
Legislature. 

"In  particular.  Section  59*255  imposes  the 
duty  on  Recorders  in  the  3rd  class  to  main- 
tain a separate  * marginal  release  of  deeds 
of  trust  index*  for  which  he  receives  addi- 
tional compensation  in  the  sum  of  One  Thou- 
sand ($1,000.00)  Dollars.  The  new  Section 
109.120  (3)  provides  that  in  all  cases  where 
instruments  are  microfilmed,  no  release  shall 
be  made  by  marginal  entry,  but  shall  be  made 
by  separate  instrument. 

"The  question  therefore  resolves  itself  in 
this  manner: 

"If  the  Recorder  changes  his  system  of  record- 
ing to  micro-film  in  a 3rd  class  county,  will 
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he  thereby  lose  the  additional  compensation 
provided  in  Section  59 .255?" 

Section  109.120  (3)>  RSMo  Cum.  Supp.  1963,  permits  a 
recorder  of  deeds  to  record  instruments  required  or  authorized 
to  be  recorded  in  his  office,  by  photostatic,  photographic, 
microphotographic,  microfilm  or  similar  mechanical  process, 
and  reads  as  follows: 


”3.  When  any  recorder  of  deeds  in  this 
state  is  required  or  authorized  by  law  to 
record,  copy,  file,  recopy,  replace  or  index 
any  document,  plat,  map  or  written  instru- 
ment, he  may  do  so  by  photostatic,  photo- 
graphic, microphotographic,  microfilm,  or 
similar  mechanical  process  which  produces 
a clear,  accurate  and  permanent  copy  of  the 
original.  The  reproductions  so  made  may 
be  used  as  permanent  records  of  the  orig- 
inal. When  microfilm  or  a similar  repro- 
duction is  used  as  a permanent  record  by 
recorder  of  deeds,  duplicate  reproductions 
of  all  recorded  documents,  indexes  and  files 
required  by  law  to  be  kept  by  him  shall  be 
made  and  one  copy  of  each  document  shall 
be  stored  in  a fireproof  vault  and  the  other 
copy  shall  be  readily  available  in  his  office 
together  with  suitable  equipment  for  view- 
ing the  filmed  record  by  projection  to  a 
size  not  smaller  than  the  original  and  for 
reproducing  copies  of  the  recorded  or 
filmed  documents  for  any  person  entitled 
thereto.  In  all  cases  where  instruments  are 
recorded  under  the  provisions  of  this  sec- 
tion  by  microfilm,  any  'release,  assignment 
or  other  instrument  affecting  a previously 
recorded  instrument  by  microfilm  may  not 
be  made  by  marginal  entry  but  shall  be 
filed  and  recorded  as  a!  separate  instrument 
and  shall  be  in  a separate  book,  cross-indexed 
to  the  document  whi'cn  it  affects.” 


(Emphasis  ours.) 


Franklin  County  is  one  of  the  third  class  in  which  the  offices 
of  circuit  clerk  and  recorder  of  deeds  are  separate,  and  the  above- 
quoted  section  is  applicable  to  said  county.  It  is  the  duty  of  the 
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recorder  of  such  county  to  keep  the  marginal  release  of 
deeds  cf  trust  record  and  make  the  entries  therein  pro- 
vided by  Section  59-2555  supra,  whenever  the  circumstances 
may  so  require.  For  performance  of  such  duties  he  shall 
be  paid  additional  compensation,  l.e.,  compensation  in 
addition  to  all  other  compensation  authorized  by  law  in 
the  sum  of  one  thousand  dollars  per  year  out  of  the  county 
treasury. 

Section  109.120  (3),  supra,  provides  that  when  the 
recorder  cf  deeds  is  required  or  authorized  by  law  to 
record,  copy,  file,  recopy  or  index  any  document  or 
written  instrument,  he  may  do  so  by  photostatic,  photo- 
graphic, microphotographic,  microfilm  or  other  similar 
mechanical  process  which  produces  a clear,  accurate  and 
permanent  copy  of  the  original.  The  reproductions  so 
made  may  be  used  as  permanent  records  of  the  original. 

In  the  event  a recorder  of  a third-class  county  were 
to  adopt  microfilming  as  the  system  of  recording  all 
instruments  required  or  authorized  bv  law  to  be  recorded 
in  his  office,  he  could  not  use  the  ^marginal  release  of 
deeds  of  trust"  record  for  showing  the  information  therein 
required  by  Section  59.255*  supra,  regarding  the  marginal 
release  of  microfilm-recorded  deeds  of  trust  as  there 
cannot  be  any  marginal  release  of  such  documents.  Section 
109.120  (3),  supra,  specifically  provides  that  the  release, 
assignment  or  other  instrument  affecting  a previously 
microfilm-recorded  instrument  may  not  be  made  by  marginal 
entry  but  shall  be  filed  as  a separate  instrument  in  a 
separate  book,  cross-indexed  to  the  Instrument  it  affects. 

Although  there  could  not  legally  be  marginal  release 
of  deeds  of  trust  as  to  those  recorded  after  the  recorder 
had  adopted  microfilming  as  the  system  of  recording  all 
instruments,  required  or  authorized  to  be  recorded,  he 
would  not  be  relieved  of  the  duty  of  keeping  the  marginal 
release  of  deeds  of  trust  record  imposed  by  Section  59-255- 
After  adoption  of  that  system,  there  would  still  be  many 
previously  nonmicrofilm-recorded  deeds  of  trust-  unsatisfied 
on  the  record  in  such  county,  which  may  be  released  by  a 
marginal  entry. 

Obviously  there  will  continue  to  be  marginal  releases 
of  deeds  of  trust  for  an  indeterminate  period  of  time  In 
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the  future,  uni  as  long  as  there  art  deeds  cf  trust  non- 
mi  crc  film- recorded  In  his  office,  which  may  be  released 
on  the  margin  of  the  record,  it  will  continue  to  be  the 
duty  cf  the  recorder  cf  a third-class  county  to  keep  the 
"margins  release  of  deeds  of  trust"5  record,  and  to  make 
the  required  entries  therein  whenever  tne  circumstances 
regarding  a particular  deed  of  trust  Justify  it  as  pro- 
vided by  said  Section  59 ->£5?,  supra  . 

As  long  as  the  recorder  keeps  said  marginal  release 
of  deede  of  trust,  he  shall  be  paid  the  compensation  of 
one  thousand  dollars  per  year  for  his  services  in  keeping 
such  rescrd.  Thereafter,  he  3hail  no  longer  keep  said 
record  nor  shall  he  be  paid  the  one  thousand  dollars  per 
year  for  keeping  of  such  record. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a 
recorder  of  deeds  cf  a third-class  county,  who  keeps  the 
marginal  release  of  deeds  of  trust  record  ana  receives  one 
thousand  dollars  additional  compensation  per  year  for  hie 
services,  as  provided  by  Section  59.255,  RSMo  1959,  adopts 
microfilming  as  the  syetem  of  recording  ail  instruments 
required  or  authorized  by  law  to  be  recorded  in  his  office 
under  provisions  cf  Section  109.120  '3),  RSMo  Gum.  Sapp. 
1963*  ls  no-t  relieved  of  the  duty  of  keeping  the  marginal 
release  of  deeds  of  trust  record.  As  long  as  previously 
nonmicrofllm-re corded  deeds  of  trust,  capable  of  being 
released  by  marginal  entry,  remain  unsatisfied  of  record, 
said  recorder  shall  continue  to  keep  the  marginal  release 
of  deeds  of  trust  rec  rd  and  receive  the  compensation  pro- 
vided by  Section  59°^5 5»  RSMo  1959»  When  all  previously 
nonmicrofllm-re  corded  de-^ds  of  trust,  capable  of  being 
releaeed  by  marginal  entry  have  been  satisfied  of  record, 
the  recorder  snail  cease,  to  keep  the  marginal  release  of 
deeds  o^  trust  record  and  ahall  not  be  paid  any  further 
compensation  for  keeping  said  record. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Paul  N.  Chitwood. 

Yours  very  truly, 

THOMAS  F.  EAfc&BTON 

Attorney  General 


STATE  BOARD  OP  COSMETOLOGY:  The  State  Board  of  Cosmetology  may 
RULES:  Issue  reasonable  regulations:  (l)  pre- 

REGULATIONS:  scribing  the  course  of  study  In  a 

ADMINISTRATIVE  LAW:  licensed  school;  (2)  prescribing  the 

COSMETOLOGY:  minimum  floor  space  for  obtaining  and 

keeping  a school  license;  (3)  requir- 
ing advertising  by  schools  to  be  non- 
deceptive  so  that  wopk  done  by  students  must  be  advertised  as  such; 
(4)  prescribing  a reasonable  examination  for  applicants  for  school 
licenses;  (5)  prohibiting  the  use  of  brush  curlers  in  licensed 
schools  and  shops  if  it  is  impracticable  to  keep  them  sanitary  or 
making  reasonable  sanitary  requirements. 

The  State  Board  of  Cosmetology  has  not  been  authorized  by  statute 
to  make  regulations:  (6)  prohibiting  a licensed  school  owner  from 
having  a licensed  shop;  (7)  requiring  a shop  owner  who  teaches  an 
apprentice  to  be  a licensed  instructor. 


OPINION  NO. 


May  15,  1964 


Mrs.  Jakaline  McBrayer,  Executive  Secretary 
Missouri  State  Board  of  Cosmetology 
Rooms  127-128-129,  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mrs.  McBrayer: 

In  three  letters  addressed  to  this  office  you  requested 
the  opinion  of  this  office  on  various  questions  pertaining  to 
the  extent  of  the  power  of  the  State  Board  of  Cosmetology  to 
make  rules  and  regulations. 


In  general,  an  administrative  agency  has  the  power  to  make 
any  reasonable  rule  or  regulation,  which  it  is  expressly  authorized 
to  make  by  statute  or  which  is  authorized  by  necessary  and 
reasonable  implication  of  the  statute. 

This  general  rule  is  stated  at  1 Am.  Jur,  2d,  Administra- 
tive Law,  §97,  P.  894: 

"The  power  of  administrative  agencies  to  make 
rules  and  regulations  does  not  depend  for  its 
existence  solely  upon  express  grant.  The 
authority  of  an  administrative  agency  to  adopt 
reasonable  rules  and  regulations,  which  are 
deemed  necessary  to  the  due  and  efficient  exer- 
cise of  the  powers  expressly  granted,  cannot 
be  questioned.  This .authority  is  implied  from 
the  power  granted." 
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Missouri  follows  the  general  rule  as  shown  by  State  ex  rel. 
Springfield  Warehouse  & Transfer  Company  v.  Public  Service  Com- 
mission, (Mo.  App.)  225  SW2d  792,  at  794: 

"...  the  adoption  of  such  a rule  by  respond- 
ent can  only  be  legally  authorized  upon  the 
grounds  that  the  Legislature  has  directly,  or 
by  necessary  or  ^reasonable  implication,  author- 
ized the  same . ’ Respondent  has  no  power  except 
that  granted  by  its  creator."  (Emphasis  ours] 

The  State  Board  of  Cosmetology  is  expressly  granted  the 
power  to  make  rules  by:  Section  329.100,  RSMo,  regarding  the 
conduct  of  examinations;  Section  329.210,  RSMo,  to  prescribe 
sanitary  rules;  and.  Section  329.230,  RSMo,  governing  the 
board's  internal  workings.  In  addition,  the  board  has  the 
implied  power  to  make  reasonable  rules  and  regulations  necessary 
to  efficiently  exercise  the  powers  expressly  granted  to  the 
board  by  Chapter  329,  RSMo. 

Any  reasonable  rule  or  regulation  adopted  by  the  board 
which  is  within  the  authority  granted  the  board  either  expressly 
or  by  necessary  implication  shall  have  the  effect  of  law  after 
the  rule  or  regulation  has  been  filed  with  the  Secretary  of 
State  for  the  notice  period  required  by  Section  536.020,  RSMo,  1959. 

Violation  of  such  rule  or  regulation  is  cause  for  which 
the  board  has  the  power  to  refuse  to  issue  a certificate  to  an 
applicant  or  to  revoke  or  suspend  an  existing  certificate  under 
Section  329.1^0(7),  RSMo  1959. 

With  the  general  Drinciple  in  mind  that  board  rules  and 
regulations  must  be  (a)  within  the  power  granted  the  board,  ex- 
pressly or  by  necessary  implication,  and  (b)  reasonable,  we  come 
now  to  the  application  of  this  principle  to  the  specific  matters 
which  were  raised  in  your  letters. 

The  first  question  you  ask  may  be  restated  as  follows: 

(l)  Does  the  Bpard  of  Cosmetology  have 
the  power  to  prescribe  the  course  of  study  in 
licensed  schools  by  rule  or  regulation? 

y Such  a rule  will  be  valid  if  it  is  reasonably  designed  to 
carry  out  the  provisions  of  Chapter  329,  RSMo,  and  more  specifi- 
cally, Section  329.040(2),  RSMo,  which  sets  the  minimum  standards 
of  the  course  of  study,  which  the  school  must  be  able  to  supply 
students  for  the  classified  occupation  of  hairdresser,  cosmetolo- 
gist and  manicurist. 
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This  section  specifies  a minimum  r-  mber  of  hours  that  must 
be  devoted  to  instruction  of  each  student  in  order  to  attain  the 
skills  required  of  a qualified  practitioner  set  out  in  Sec  tier 
329.020,  RSMo.  Courses  must  be  given  in  the  subjects  listed  in 
such  section.  In  order  to  assure  the  proper  training  of  students 
in  schools  in  such  subjects,  the  board  has  the  power  to  specify 
the  minimum  length  of  time  that  must  be  devoted  to  each  subject 
in  order  for  the  3tudent  to  become  a reasonably  proficient 
licensee.  These  regulations  would  be  authorized  in  order  to 
carry  out  the  purpose  of  the  law  to  afford  reasonable  protection 
to  the  public  at  the  hands  of  a licensee. 

(2)  Does  the  Board  of  Cosmetology  have  the 
powe ? co  prescribe  by  rule  the  minimum  amount 

of  xloor  space  for  a person  t 5 obtain  and  keep  a 
school  license? 

This  question  is  closely  related  to  the  previous  question. 
The  minimum  floor  space  requirements  prescribed  by  board  rule 
must  be  reasonable.  In  determining  reasonableness,  the  board 
may  consider  its  power  to  prescribe  sanitary  requirements  under 
Section  329.210,  RSMo,  and  its  power  to  require  a course  of 
study  in  schools  under  Section  329. OAO,  RSMo. 

; .’lO ' 

It  Is  not  unreasonable  for  the  board  to  require  a school  to 
have  enough  area  to  properly  teach  Its  students  theory  and  prac- 
tice under  conditions  safeguarding  the  health  of  students  and 
the  public.  Therefore,  a rule  prescribing  minimum  floor  space 
to  obtain  or  keep  a license  is  authorized. 

I « • r 

(3)  Does  the  Board  of  Cosmetology  have  the 
power  to  require  by  rule  or  regulation  that 
the  advertisement  of  prices  of  student  work 
by  schools  specify  that  sxxch  work  Is  to  be 
done  by  students? 

.*  v5  ...  0 c-..  . 

Advertising  by  schools  of  prices  of  work  to  be  done  by 
students  without  specifying  that  the  work  Is  to  be  done  by  stu- 
dents would  be  deceptive  advertising.  A student  Is  not  a 
qualified  operator  and  the  public  has  a right  to  know  that  the 
work  for  which  the  public  Is  to  expend  money  is  co  be  done  by  a 
student  rather  than  an  expert. 

The  board  is  authorized  by  Section  329 .140,  RSMc,  to  make 
such  a rule.  The  statute  gives  the  board  power  to  refuse  to 
issue,  revoke  or  suspend  a license  of  a school  for 
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"(8)  Advertising  by  means  of  any  false  or 
deceptive  statements  knowingly  made . " 

Since  the  board  is  given  the  power  to  refuse,  revok  or 
suspend  a school  license  for  suc'r  ad\ 

follows  that  the  board  may  regulate  such  false  or  deceptive 
advertising  by  schools  in  order  to  carry  out  the  purpose  of  the 

law. 


(4)  Does  the  Board  of  Cosmetology  have  the 
power  to  prescribe  by  rule  a reasonable  exam- 
ination to  determine  the  ability  of  applicants 

for  school  license? 

Applicants  for  registration  under  Chapter  329*  RSMo,  are 
required  to  pass  an  examination  to  the  satisfaction  of  the 
board  by  Section  329-050,  RSMo,  which  provides  in  part: 

"l.  Applicants  for  . . . registration 
under  this  chapter  shall  possess  the  follow- 
ing qualifications:  . . . 

(3)  They  shall  have  passed 
an  examination  to  the  satisfaction 
of  the  examining  board." 

This  statute  does  not  specifically  limit  these  qualifica- 
tions to  only  those  persons  applying  for  a license  to  practice 
the  classified  occupations  of  cosmetology,  hairdressing,  mani- 
curing. The  statute  includes  all  applicants  for  registration. 

The  requirement  of  an  examination  for  applicants  for  school 
registration  would  be  in  the  public  interest  if  the  examination 
is  designed  to  determine  the  ability  of  a person  applying  to  be 
licensed  as  a school.  Therefore,  the  board  is  empowered  to  re- 
quire an  examination  for  applicants  for  a certificate  of  regis- 
tration for  a school  to  teach  any  of  the  classified  occupations. 
The  examination  required  by  the  board  must  be  calculated  to 
determine  the  ability  of  a person  applying  for  a license  to 
properly  operate  a licensed  school.  Otherwise  it  would  be  un- 
reasonable . 

(5)  May  the  3oard  of  Cosmetology  prohibit 
the  use  of  brush  curlers  in  licensed  schools 
and  shops? 
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Under  Section  329.210,  RSMo,  the  board  has  the  power  to  issue 
such  reasonable  sanitary  rules  as  it  deems  necessary.  If  it  is 
impracticable  to  use  brush  curlers  in  a sanitary  manner,  then  a 
regulation  prohibiting  their  use  would  be  authorized  by  tnis  sec- 
tion as  prompting  sanitation.  On  the  other  hand,  if  it  were 
practicable  to  use  such  brush  curlers  in  a sanitary  manner,  then 
a regulation  prohibiting  their  use  would  be  unreasonable  since 
it  would  be  outlawing  the  use  of  an  article  not  Inherently  un- 
sanitary and  would  be  Infringing  on  property  rights  unnecessarily. 
If  such  be  the  case,  a regulation  requiring  brush  curlers  to  be 
kept  in  a sanitary  condition  would  be  reasonable  and  serve  the 
same  end  as  prohibition. 

(6)  Does  the  Board  of  Cosmetology  have 
the  power  to  prohibit  by  rule  a school 
owner  from  having  a shop? 

The  board  Is  not  authorized  to  make  such  a rule.  However, 
the  board  may  proceed  in  this  regard  to  require  by  rule  that  a 
shop  and  a school  be  kept  separate  and  apart. 

There  is  no  prohibition  in  Chapter  329#  RSMe,  on  the  number 
or  types  of  licenses  a person  may  obtain.  The  chapter  does 
distinguish  between  a school  and  a shop.  There  are  different 
licenses  for  schools  than  there  are  for  shops.  Therefore,  it 
follows  that  a shop  and  a school  are  not  the  same . 

Nor  may  a school  and  a shop  be  in  the  same  part  of  the 
same  building  but  must  be  separate  and  apart  because  Section 
329.010,  RSMo,  defines  a shop  as  "that  part  of  any  building 
wherein  or  whereupon  any  of  the  classified  occupations  are  prac- 
ticed." The  classified  occupations  are  not  practiced  In  a school. 
They  are  taught  there. 

Further,  although  Section  329-040(3)#  RSMo,  permits  a shop 
owner  to  teach  apprentices  In  his  shop  without  being  required  to 
obtain  a school  license,  such  shop  owner  may  not  hold  himself  out 
as  a school.  If  he  holds  himself  out  as  a school  he  must  register 
as  a school. 

Therefore,  although  the  same  person  may  be  licensed  to  have 
a school  and  a shop,  a school  may  not  be  in  a shop,  and  a shop 
may  not  be  in  a school;  they  must  be  kept  separate  and  apart. 

(7)  May  the  Board  of  Cosmetology  require 
by  rule  that  a shop  owner,  who  teaches  an 
apprentice,  be  a licensed  instructor? 
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This  question  was  answered  in  the  negative  in  an  opinion 
of  this  office  under  date  of  October  5*  1959*  addressed  to  Mrs. 
Jakaline  McBrayer,  which  is  enclosed.  This  office  continues  to 
be  of  the  same  opinion. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  the  Board  of  Cos- 
metology has  the  power  to  issue  reasonable  rules  and  regulations 
within  the  power  granted  the  board  expressly  or  by  necessary 
implication. 

More  specifically,  the  board  may  issue  reasonable  regulations: 
(l)  prescribing  the  course  of  study  in  a licensed  Bchool;  (2)  pre- 
scribing the  minimum  floor  space  for  obtaining  and  keeping  a 
school  license;  (3)  requiring  advertising  by  schools  to  be  non- 
deceptive  so  that  work  done  by  students  must  be  advertised  as  such; 
(4)  prescribing  a reasonable  examination  for  applicants  for  school 
licenses;  (5)  prohibiting  the  use  of  brush  curlers  in  licensed 
schools  and  shops  if  it  is  impracticable  to  keep  them  sanitary  or 
making  reasonable  sanitary  requirements. 

The  board  has  not  been  authorized  by  statute  to  make 
regulations:  (6)  prohibiting  a licensed  school  owner  from  having 

a licensed  shop;  (7)  requiring  a shop  owner  who  teaches  an  appren- 
tice to  be  a licensed  instructor. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Jeremiah  D.  Finnegan. 


Yours  very  truly. 


BOARD  OP  COSMETOLOGY: 

COSMETOLOGY: 

COMPENSATION: 


Members  of  Board  of  Cosmetology  cannot  be 
compensated  for  conducting  examinations. 


Mrs.  Jakallne  McBrayer 

Executive  Secretary- 

State  Board  of  Cosmetology 

Rooms  127-128-129,  Capitol  Building 

Jefferson  City,  Missouri 

Dear  Mrs.  McBrayer: 

Your  letter  of  December  5,  1963,  requesting  an 
opinion  concerning  examinations  may  be  restated  as  follows: 

In  lieu  of  hiring  examining  assistants 
may  the  board  conduct  the  exams  person- 
ally and  receive  compensation  for  such 
work:'? 


Section  329*210,  RSMo  1959,  provides  that  the  board  shall 
have  power  to: 

"(2)  To  conduct  examination  of  appli- 
cants for  license  to  practice,  • . . 
and 

"(3)  • • • to  appoint.  • • if  necessary, 
examining  assistants.” 

It  is  clear  from  this  section  that  the  board  has  the 
power  to  conduct  the  exams  and  that  they  should  do  so 
personally  unless  it  is  necessary  to  appoint  assistants. 

The  general  rule  relating  to  the  propriety  of  a public 
official  receiving  compensation  for  official  duties  was 
stated  in  Nodaway  County  v.  Kidder,  129  SW2d  857,  1*«.  860: 

"It  is  well  established  that  a public 
officer  claiming  compensation  for 
official  duties  performed  must  point  out 
a statute  authorizing  such  payment." 
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There  is  no  provision  in  the  statutes  authorizing  such 
payment  of  compensation  for  the  conduct  of  examinations, 
hence  the  board  may  not  be  compensated  for  same. 

The  only  compensation  the  board  can  receive  is  provided 
for  in  Section  329.190,  RSMo  1959* 

"2.  The  members  of  the  board  shall 
receive  as  compensation  for  their  services 
the  sum  of  fifteen  dollars  for  each  day 
actually  spent  in  attendance  at  meetings 
of  the  board,  within  the  state,  not  to 
exceed  twenty -four  days  in  any  calendar 
year  and  in  addition  thereto  they  shall 
be  reimbursed  for  all  necessary  expenses 
incurred  within  the  state  in  the  perform- 
ance of  their  duties  as  members  of  the 
board.  The  first  board  shall  meet  in 
Jefferson  City  on  the  seoond  Monday  fol- 
lowing their  appointment  by  the  governor. 

This  statute  does  permit  reimbursement  for  all  necessary 
expenses  incurred  in  performing  their  duties.  Therefore,  the 
board  nay  receive  travel,  lodging,  food  and  other  necessary  ex- 
penses incurred  for  such  conduct  of  examinations. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  Board  of  Cosmetology 
members  may  not  be  compensated  for  conducting  examinations. 

The  foregoing  opinion  which  I hereby  approve,  was  prepared 
by  my  assistant,  Jeremiah  D.  Finnegan. 


Tours  very  truly. 


JDF:df 


THOMAS  P.  EAGLETS*! 

Attorney  General 


January  16,  1964 


I FILED 
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Opinion  Ko.  61  1 ■ 

answered  by  setter 


Honorable  Robert  B.  Parian 
Prosecuting  Attorney 
«Xalb  County 
‘aysri lie , Missouri 

Joor  Mr . Paden: 

This  Mill  acknowledge  your  letter  dated  January 
8,  1964*  in  Mhloh  you  request  the  opinion  or  advloe  of 
this  of f lee  concerning  the  liability  of  the  state  of  MIsjvoutI 
for  certain  original  costs. 

tfe  hare  Inquired  of  the  Comptroller  with  respect 
te  the  spec if le  case  to  which  you  refer,  state  o Missouri 
Tr  jitf  BMUMCe  **  appears  that  la  that  ease  tbs  defendant 
was  oonvluted  sod  sentenced  several  years  prior  to  the 
date  of  -tr.  Trigg's  form  lettsr  of  Jenuary  10.  1962.  so 
that  in  any  arsnt  it  could  not  be  eald  that  the  elreult 
clerk  of  your  county  was  .aisled  by  the  letter  of  Jenuary 
10.  1962. 


Hr.  Trigg's  lsttsrs  both  had  rsfsrsoce  to  the 
situation  where  a defendant  has  besn  eonvioted  sod  sentence:! 
sad  thsreafter  paroled.  It  does  not  psrtaln  to  the  situation 
resulting  fits  a suspension  of  ssntsnoe. 

as  :’cr.  Trigg,  pointed  out  in  hie  letter  of  January 
10,  1962,  l ection  549. 15&.  RSMo  ***••  it  the  duty  of  the 
co  irt  granting  the  parole  to  require  the  payment  of  the 
costa  or  seeurlty  therefor  unless  the  person  paroled  is  in- 
solvent. Moreover,  the  same  aectionforther  provides  that 
if  the  defendant  at  any  time  prior  to  final  dlsoharge 
becomes  abls  te  pay  the  ooats,  it  is  the  duty  or  the  court 
to  require  the  oests  to  be  paid  before  gra  at  log  a dl  .".charge  • 

It  was  for  that  reason  that  »*•  • Trigg  suggested  that  ’’whenever 
possible”  the  circuit  olerk  hold  the  bill  of  oosts  until  the 
defendant  is  discharged  or  the  parole  revoked,  so  that  the  State 
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would  pay  only  that  portion  of  the  oosts  which  the  court  had 
been  unable  to  obtain  from  the  defendant  In  the  dlaoharge 
of  the  court 'a  duty  to  require  the  coats  be  paid* 

It  is  true  that  Mr.  Trigg  used  the  term  "final 
disposition  of  the  oase",  but  the  letter  makes  it  clear  that 
what  he  had  in  mind  was  not  the  teohnloal  meaning  of  that 
phrase  at  all.  In  his  subsequent  letter  of  July  2 3*  1962, 

Mr.  Trigg  clarified  his  earlier  letter  to  make  clear  what 
he  meant  by  the  words  "whenever  possible".  In  his  letter  of 
July  23,  1962,  Hr.  Trigg  oautioned  the  olrouit  clerks  that 
under  the  provisions  of  Seotien  33.120  RSMo,  any  fee  bill  re- 
ceived more  than  two  years  aftsr  the  date  of  judgment  and 
sentence  could  not  be  paid  by  the  3tate. 

Reading  the  two  letters  together,  it  was  obviously 
Mr.  Trigg's  intention  to  request  the  olerks  that  in  the  event 
the  defendant  la  oonvloted  and  sentenced  and  thereafter  plaoed 
on  parole,  the  clerk  should  withhold  sondlng  the  fee  bill  to 
the  3tate  for  payment  in  order  to  enable  the  oourt  in  the 
meantime  to  comply  with  its  duty  to  require  the  parolee  to 
pay  the  costs,  but  that  if  the  costa  have  not  been  paid  by 
the  defendant  at  the  end  of  some  reasonable  period  prior  to 
the  expiration  of  the  2-year  period  of  limitations,  the  fee 
bill  for  any  balance  of  oosts  then  remaining  for  whioh  the 
State  would  be  liable  should  bs  sent  to  the  Comptroller's 
office  for  payment.  That  is,  it  would  bs  advisable  to 
withhold  sending  the  fee  bill  for  a period  of  16  to  20  months 
after  the  date  of  oonvlotlon  and  sontenoe,  but  in  no  event 
longer  than  two  years.  Wo  believe  that  the  Comptroller's 
request,  as  olarlfled  by  his  letter  of  July  23,  1962,  is  e 
reasonable  one,  and  accords  with  the  law. 

In  your  letter,  you  expressed  the  view  that  the 
letter  of  July  ?3  overruled  the  previous  letter  (but,  as  in- 
dicated above,  we  believe  it  merely  olarlfled  it)  and  also 
"apparently  overruled  the  ease  of  «ra.wr  v.  - nlth.  168 
S.W ,2d  1039."  In  our  view,  the  letter  of  July  23#  1962,  le 
entirely  consistent  with  the  Craner  case.  The  Cramer  case 
si np ly  held  that  the  2-year  statute  of  llnl  tat  ions  with 
respeot  to  filing  claims  against  the  State  "does  not  begin 
to  run  against  original  costs  taxable  against  ths  State  until 
such  costs  shall  have  aeorued,"  and  that  they  do  not  aoorue 
until  "final  determination  of  the  oase."  The  faots  there  in- 
volved were  that  the  defendant  had  been  convicted  of  a capital 
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offense  and  thereafter  appealed.  The  oooviotion  was  re- 
versed and  the  ease  remanded  for  a new  trial.  In  this 
situation,  the  Court  right ly  held  that  the  case  had  not 
been  finally  u date  rained*  within  the  meaning  of  the  statute 
staking  the  State  liable  for  costs.  It  was  held  that  the 
term  "determined*  has  reference  to  the  termination  of  the 
case  with  finality. 

Insofar  as  the  defendant  Leo  Harper  was  oonoerned. 
the  oase  against  him  was  finally  determined  long  ago.  His 
judgment  of  oonvietlon.  unappealed  from,  brought  the  case  to 
an  end.  On  several  oeoaelons  our  oourts  have  held  that  the 
grant  inf?  of  a parole  is  no  part  of  the  trial  of  the  oause 
and  is  not  an  Incident  to  the  oonvietlon.  This  was  the 

In  jt*te  ex ii£Slr  E£g>rain£i.yA.Kell2,  P9  Ho. ,1*65,  274 
S.W.  731  and  U ate  v.  .nark.  Mo.  app. . ?t$l  c.W.2 d 607. 

In  the  Kelly  case,  the  Court  specifically  stated 
that  the  grant  log  oi'  a parole  has  nothing  to  do  with  the 
ascertainment  of  guilt  or  Innooenoe  and  that  "an  application 
for  parole  oannot  be  entertained  until  after  a judgment  of 
oonvietlon  has  been  rendered  * * * and  that  judgment  has 
beoooae  a finality •"  The  Court  there  pointed  out  that  the 
judgment  of  oonvietlon  entered  upon  the  plea  of  guilty  of  the 
defendants  oonstituted  "a  final  determination  of  the  cause •* 

The  basis  of  rulings  of  sueh  nature  le  that  after  the  judgment 
and  sentence  has  been  entered,  the  case  has  been  finally 
disposed  of  and  that  the  granting  of  the  parole  thereafter 
constitutes  a proceeding  separate  and  apart  from  the  case 
it as If.  This  is  true  whether  or  not  the  parole  is  thereafter 
revoked  and  the  sentence  executed. 

By  way  of  oontrast,  where  the  impoe It Ion  of 
sentence  is  suspended  and  the  defendant  is  placed  on  probation, 
the  2-year  period  of  limitations  does  not  oomence  to  run, 
for  the  obvious  reason  that  the  judgment  is  aot  final  and 
there  is  no  "final  determination  of  the  cause".  Of  course, 
in  that  situation,  the  State  le  not  liable  for  the  costs 
unless  and  until  there  le  a final  determination  of  the  cause. 

We  enclose  herewith  copy  of  opinion  of  this  off  lee  dated 
December  13,  1962,  to  Honorable  Charles  D.  Trigg,  Comptroller 
and  Budget  director,  which  rules  the  latter  situation. 
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Honorable  Hobart  B.  Paden 


legally,  the  olrouit  clerk  has  the  right  (as  you  In- 
dicated) to  bill  the  dtatc  for  the  accrued  oosts  at  the  time 
the  defendant  le  granted  a parole  and  the  defendant  is  then 
insolvent.  However,  It  would  not  be  necessary  to  do  so  at 
such  tine  in  order  to  avoid  the  statute  of  limitations,  for 
the  reason  that  the  statute  of  limit at lone  would  not  expire 
for  a period  or  two  years  art er  the  date  of  Judgment  and 
sentence.  Moreover,  in  view  of  the  mandatory  duty  piaoed  by 
the  statute  upon  the  court  granting  the  parole  to  require  the 
payment  or  oosts  if  the  defendant  should  become  able  to  do 
so,  we  do  not  believe  that  either  the  oourt  or  the  olrouit 
clerics  will  fall  to  oomply  with  their  duties  in  effecting 
collection  of  costs. 

as  we  see  It,  the  baslo  misconception  of  your 
letter  Is  the  belief  that  the  final  determination  of  the  oase 
does  not  result  until  the  parole  is  revoked  and  the  sentence 
executed.  On  the  contrary,  when  a defendant  is  paroled,  the 
oase  is  finally  determined  at  the  tins  the  defendant  is  oon- 
vloted  and  sentenced,  inasmuch  as  parole  is  permissible  only 
after  a final  determination  of  the  oase. 

we  trust  that  the  views  expressed  herein  will  be  of 
assistance  to  you. 


Very  truly  yours. 


TOOL'S  rr^igl^TMT 

attorney  General 


JN;hm 


«-no  losure 


County  courts  do  not  have  authority  to  regulate 
time  standards  to  be  used  in  the  county.  County 
court  is  without  power  to  order  or  conduct  an 
election  for  adopting  a uniform  time  standard 
for  the  county. 


February  24,  1964 


Honorable  C.  M.  Bassman 
Representative,  Gasconade  County 
9th  and  Gutenberg 
Hermann,  Missouri 

Dear  Representative  Bassman: 

This  opinion  is  issued  in  response  to  your  request  of 
January  8,  1964,  for  an  official  opinion  of  this  office.  You 
inquire : 


Opinion  No.  62 


filed 

I LX 


COUNTY  COURTS: 

ELECTIONS: 

TIME: 


"Would  it  be  legal  for  our  County  Court  to 
pass  a law,  or  ordinance,  setting  up  a uni- 
form time  for  Gasconade  County  only  and  if 
so,  would  such  an  ordinance  be  binding  on 
all  the  residents  of  the  county  whether 
rural  or  urban?  If  this  is  not  possible, 
could  the  Court  call  a County  election  for 
this  said  purpose  and  if  so,  would  the  re- 
sults of  this  election  then  be  binding  on 
all  citizens  alike?" 

County  courts  do  not  have  inherent  powers  but  must  pre- 
mise their  actions  upon  some  legislative  grant  of  authority. 

"It  has  been  held  uniformly  that  county 
courts  are  not  the  general  agents  of  the 
counties  or  of  the  state.  Their  powers 
are  limited  and  defined  by  law.  They 
have  only  such  authority  as  is  expressly 
granted  them  by  statute."  King  v.  Maries 
County,  Mo.,  249  SW  4l8,  420. 


Accord:  Bradford  v.  Phelps  Co.,  Mo.  210  SW2d  996,  999. 


Hon.  C.  M Bassman 


We  have  searched  for  statutes  which  would  empower  county 
courts  to  regulate  time  standards . We  do  not  find  any  such 
statutes.  Hence,  we  must  rule  that  county  courts  do  not  have 
the  power  to  regulate  time  standards  for  the  county.  Enclosed 
herewith  is  Opinion  No.  13  (1954)  of  this  office  issued  to 
Honorable  Hilary  A.  Bush.  County  Counselor,  Kansas  City, 

Missouri  on  June  18,  1954.  This  opinion  is  in  accord  with  our 
present  ruling  and  further  discusses  the  county  court's  lack 
of  power  to  regulate  public  health,  safety  or  welfare  without 
statutory  authority. 

You  further  inquire  whether  the  county  court  has  the 
power  to  call  an  election  for  adopting  a uniform  time  standard. 

As  we  have  noted  above,  the  county  court  has  only  such  powers 
as  are  granted  by  statute . Although  the  county  courts  are 
empowered  by  statute  to  order  certain  elections  (for  example: 
Sections  59.070,  77.050,  108.040,  RSMo  1959)  we  do  not  find 
any  statute  authorizing  county  courts  to  order  an  election 
for  adopting  a uniform  time  standard.  Thus,  the  county  court 
does  not  have  such  authority. 

Furthermore,  the  Supreme  Court  of  Missouri  has  ruled  that 
no  election  can  be  held  unless  it  is  specifically  provided  for 
by  law.  State  v.  Hawk,  Mo.,  228  SW2d  785,  787 J State  v. 

Ellison,  Mo.,  196  SW  751,  752.  We  know  of  no  statute  providing 
for  an  election  to  be  held  for  adopting  a uniform  time  standard. 
Indeed,  the  absence  of  such  evidently  prompted  House  Bill  No. 

433  of  the  72nd  General  Assembly  which  proposed  such  an  election. 
However,  since  House  Bill  No.  433  did  not  become  law,  there  is 
no  statutory  authority  for  conducting  an  election  to  adopt  a 
uniform  time  standard. 

Enclosed  herewith  is  Opinion  No.  40  (1956)  issued  to 
Honorable  Forrest  L.  Hill,  Prosecuting  Attorney,  Howard  County, 
Fayette,  Missouri  on  October  19,  1956,  which  is  in  accord  with 
the  foregoing  conclusions. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  county 
courts  do  not  have  authority  to  regulate  time  standards  to  be 
used  in  the  county.  It  is  further  our  opinion  that  the  county 
court  Is  without  power  to  order  or  conduct  an  election  for 
adopting  a uniform  time  standard  for  the  county. 
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Hon.  C.  M.  Bassman 


The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Louis  C.  DePeo,  Jr. 

Yours  very  truly. 
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I? OR  OPINION  NO.  o4 

answered  by  Letter  — C . ' . 3 urns#  Jr. 


.larch  6,  1964. 


Honorable  Prank  Conley 
Prosecuting  attorney 
Boone  County 
Columbia,  Missouri 

Dear  Mr.  Conley 1 

This  Is  In  answer  to  your  letter  in  whioh  you 
Inquire  whether  the  payment  for  former  Probate  Judge 
Howard  B.  Lang#  Sr.#  under  Seotlon  27  of  article  V 
of  the  Constitution  of  Missouri#  should  be  handled 
as  a separate  budget  item  or  should  be  included  In 
the  budget  for  the  probate  court. 

It  is  our  view  that  the  payment  of  half  of  the 
probate  judge's  salary  whioh  former  Judge  Lang  is 
entitled  to  under  the  provisions  of  Seotlon  27  of 
Article  V of  the  Constitution  should  be  budgeted 
separately  from  the  probate  court  budget  Items. 

The  payment  to  Judge  Lang  under  the  constitu- 
tional provision  is  not  made  beeause  of  any  servioe 
he  renders  at  the  present  time  to  the  probate  court 
or  concerning  probate  proceedings.  In  the  oase  of 
State  ex  inf.  Dalton  v.  Russell#  28l  S.W.  2d  781# 
the  Supreme  Court  held  that  a circuit  judge  retired 
under  such  constitutional  provision  was  not  a Judge 
after  he  was  so  retired.  We#  therefore#  believe  that 
Judge  Lang  has  no  connection  with  the  probate  oourt 
at  the  present  time  and  that  his  pay  is  granted  him 
not  because  of  any  function  he  has  relating  to  the 
probate  oourt  but  by  virtue  of  the  constitutional 
provision  itself. 
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Honorable  Frank  Conley 


Therefore , It  la  our  view  that  the  budget  should 
include  an  item  for  payment  of  the  amount  due  Judge  Lang 
under  the  constitutional  provision  separate  and  apart 
from  the  budget  Items  for  the  probate  court • 

Inasmuch  as  Judge  Lang  is  not  now  a county  officer 
and  his  compensation  is  being  paid  by  virtue  of  the 
constitutional  provision*  such  payment  should  not  be 
1b  class  four  of  the  budget,  but  should  instead  be  either 
in  class  five  or  class  six  of  the  county  budget.  Class 
five  includes  contingent  and  emergency  expenses  of  the 
county  and  olaas  six  includes  payment  for  any  lawful 
purpose.  In  view  of  these  provisions  it  would  be  proper 
to  budget  the  payment  for  Judge  under  either  class 

five  or  class  six  of  the  budget. 


Yours  very  truly. 


CBB/fh 


WOTCST.  EaQLLTOK 

Attorney  General 


1)  That  portion  of  Section  222.020,  RSMo  1959, 
which  provides  that  sentences  must  be  cumulative 
in  certain  instances,  does  not  apply  when  the 
defendant  already  under  sentence  to  the  custody 
of  the  Department  of  Corrections,  is  convicted 
of  another  crime  committed  prior  to  imposition 
of  the  sentence  which  he  is  serving . 

2)  Where  no  statutory  requirement  to  the  con- 
trary applies,  it  is  within  the  discretion  of 

a court  imposing  sentence  to  the  custody  of  the 
Department  of  Corrections  to  determine  whether 
or  not  it  shall  be  served  consecutive  to  or 
concurrent  with  prior  sentences  to  the  same 
department . 


March  23,  1964 

OPINION  NO.  65 

Honorable  Don  E.  Burrell 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Mr.  Burrell: 

This  is  In  response  to  your  request  for  an  opinion 
application  of  a portion  of  Section  222.020,  RSMo  1959 • 

The  Inquiry  concerns  an  individual  who  committed  a 
Barry  County,  was  convicted  therefor  and  sentenced  to  a 
custody  of  the  Department  of  Corrections  which  he  is  now  serving. 

A charge  is  pending  against  him  for  a crime  committed  in  Greene 
County  at  about  the  same  time  as  the  one  In  Barry  County  but  before 
he  was  sentenced  thereon.  The  crime  charged  In  Greene  County  is 
one  punishable  only  by  committment  to  the  custody  of  the  Department 
of  Corrections. 

You  present  two  questions  in  anticipation  of  conviction 
for  the  crime  In  Greene  County: 

1.  Must  the  judge  order  the  new  sentence  to  run 
consecutive  to  the  one  being  served  in  view  of  Section 
222.020,  RSMo  1959? 

2 . May  the  new  sentence  be  served  concurrently  with 
the  present  one? 

Unless  there  is  some  statutory  provision  to  the  contrary  (such 
as  the  one  discussed  here),  it  is  generally  within  the  discretion 
of  a court  imposing  sentences  to  the  custody  of  the  Department  of 


concerning 

crime  in 
term  in 


CRIMINAL  LAW: 

CRIMINAL  PROCEDURE: 
CONSECUTIVE  SENTENCE: 
CONCURRENT  SENTENCE: 
SENTENCING: 

DEPARTMENT  OF  CORRECTIONS: 


Corrections  to  determine  whether  or  not  they  shall  be  served  con- 
secutive to  or  concurrent  with  prior  sentences  to  the  same  department. 
State  v.  Shell,  299  SW2d  465,  467 1 3 3 i Williford  v.  Stewart,  198  SW2d 
12,  14[ 2 ] . 

As  pertains  to  your  inquiry.  Section  222.020,  provides: 

"*  * * and  if  any  convict  commits  any  crime 
in  an  institution  of  the  department  of  corrections, 
or  in  any  county  of  this  state  while  under 
sentence,  the  court  having  jurisdiction  of 
criminal  offenses  in  the  county  shall  have 
jurisdiction  of  the  offense,  and  the  convict 
may  be  charged,  tried  and  convicted  in  like 
manner  as  other  persons;  and  in  case  of 
I conviction,  the  sentence  of  the  convict  shall 

not  commence  to  run  until  the  expiration 
of  the  sentence  under  which  he  is  held.*  * *" 

(Emphasis  added.) 

The  statute  directs  that  service  of  a second  sentence  to  the 
custody  of  the  Department  of  Corrections  cannot  commence  until 
expiration  of  a prior  sentence  thereto  if  the  second  crime  is 
committed  at  a time  when  the  accused  was  already  under  sentence 
for  the  first  crime.  However,  as  you  point  out  in  your  opinion  re- 
quest, there  is  some  inconsistency  in  the  language  of  State  v„ 

Campbell  in  construing  this  law.  At  307  SW2d  486,  490[3]>  the 
Supreme  Court  appears  to  be  saying  that  the  two  sentences  must 
be  served  consecutively  where  the  accused  is  convicted  of  a 
second  offense  while  already  under  another  sentence. 

The  language  of  the  court  in  Campbell  at  l.c.  490  is: 

"*  * * Section  222.020  provides  that  if  a 
, convict  'while  under  sentence ' shall  be 
convicted  of  another  criminal  offense,  the 
sentence  of  the  later  conviction  'shall  not 
commence  to  run  until  the  expiration  of  the 
sentence  under  which  he  may  be  held.'" 

(Emphasis  added.) 

Nevertheless,  the  court  goes  on  to  express  what  is  at  issue 
and  is  decided  in  the  case  as  follows: 

"The  fact  that  the  defendant  was  on 
parole  and  not  confined  to  the  peni- 
tentiary at  the  time  of  the  commission 
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of  the  second  offense  did  not  prevent 
the  application  of  section  222.020 
because,  as  held  in  Herring  v.  Scott, 

Mo.,  142  N.W.2d  670,  67 1 [ 2 J : 'The  fact 

that  he  was  out  on  parole  when  the 
second  offense  was  committed,  did  not 
make  him  any  the  less  ''under  sentence" 
for  the  first  of  f ense . (Emphasis  added.) 

Thus,  the  court  recognizes  that  it  is  the  commission  of  the  second 
offense  with  relation  to  the  time  of  sentencing  for  ' the  first  offense 
which  is  controlling.  If  the  second  offense  is  committed  after 
the  accused  has  been  sentenced  for  the  first  offense,  then  the 
statute  dictates  that  the  term  of  imprisonment  for  the  second 
offense  shall  not  commence  to  run  until  the  expiration  of  the  term 
of  imprisonment  for  the  first  offense . 

Herring  v.  Scott,  142  SW2d  670  (En  Banc),  interprets  the 
legislative  intent  in  formulating  this  provision  as  follows,  l.c. 

672: 


"They  were  contemplating  a situation  where 
a convict  under  sentence  for  one  felony 
commits  another  perhaps  of  a different 
kind  and  at  a remotely  later  time . They 
saw  fit  to  require  that  in  event  of  con- 
viction of  the  latter,  the  sentence  there- 
for should  not  commence  to  run  until  the 
convict  had  fully  paid  his  debt  to  the 
State  for  the  first.  Having  so  declared 
in  a solemn  legislative  act,  we  are  not  at 
liberty  to  amend  it  by  construction." 

(Emphasis  added)  . 

Under  the  facts  presented  Section  222.020,  RSMo  1959 , re- 
quiring cumulative  punishment  in  certain  circumstances,  does 
not  apply.  The  court,  in  the  event  of  conviction,  may  in  its 
discretion,  impose  either  a consecutive  or  a concurrent  term 
of  punishment  in  the  custody  of  the  Department  of  Corrections. 


CONCLUSION 

I. 

That  portion  of  Section  222.020,  RSMo  1959*  which  provides 
that  sentences  must  be  cumulative  in  certain  instances,  does  not 
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apply  when  the  defendant  already  under  sentence  to  the  custody 
of  the  Department  of  Corrections,  is  convicted  of  another  crime 
which  was  committed  prior  to  imposition  of  the  sentence  which  he 
is  serving. 


II. 

Where  no  statutory  requirement  to  the  contrary  applies,  it 
is  within  the  discretion  of  a court  imposing  a sentence  to  the 
custody  of  the  Department  of  Corrections  to  determine  whether 
or  not  it  shall  be  served  consecutive  to  or  concurrent  with  prior 
sentences  to  the  same  department. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Howard  L.  McFadden. 

Very  truly  yours. 


eeto; 

Attorney  General 


BONDS: 

REVENUE  BONDS: 
NURSING  HOMES: 
COUNTY  COURTS: 


The  county  court  has  authority 
under  Section  205. 375 , RSMo  1959, 
to  issue  revenue  bonds  for  the 
purpose  of  acquiring  land  and 
sites  for  nursing  homes . 


March  6,  1964 

OPINION  NO.  67 


FILED 

L7 


Honorable  Thomas  D.  Graham 
Speaker,  House  of  Representatives 
201-204  Monroe  Building 
235  East  High  Street 
Jefferson  City,  Missouri 

Dear  Mr . Graham : 

This  is  in  response  to  your  request  dated  January  13, 
1964,  for  an  official  opinion,  which  reads  as  follows: 

"I  should  like  to  know  whether  or  not, 
under  the  provisions  of  Section  205.375, 

RSMo  1959,  a county  court  may  issue 
revenue  bonds  for  the  purpose  of  acquir- 
ing sites  for  nursing  homes  as  well  as 
providing  funds  for  the  construction 
and  equipping  of  said  homes . " 

The  pertinent  part  of  Section  205.375,  RSMo  1959,  is  as 
follows : 


"*  * * 2.  The  county  court  of  any  county 
or  the  township  board  of  any  township  may 
acquire  land  to  be  used  as  sites  for, 
construct  and  equip  nursing  homes  and 
may  contract  for  materials,  supplies, 
and  services  necessary  to  carry  out  such 
purposes . 

"3.  For  the  purpose  of  providing  funds 
for  the  construction  and  equipment  of 
nursing  homes  the  county  courts  or 
township  boards  may  issue  bonds  as 


Honorable  Thomas  D.  Graham 


authorized  by  the  general  law  governing 
the  Incurring  of  Indebtedness  by  coun- 
ties, or  may  provide  for  the  Issuance 
and  payment  of  revenue  bonds  in  the 
manner  provided  by  and  In  all  respects 
subject  to  chapter  176,  RSMo,  which 
provides  for  the  Issuance  of  revenue 
bonds  of  state  educational  institu- 
tions. * * *" 

This  office  in  opinion  No.  11,  dated  May  29 , 1963,  to 
J.  W.  Colley,  has  held  that  Section  205.375  authorizes  the 
county  court  to  acquire  land  for  the  purpose  of  being  used 
as  a location  for  the  construction  of  a nursing  home . Said 
opinion  further  held  that  the  county  could  issue  general 
obligation  bonds  for  the  purpose  of  the  purchase  of  an 
existing  rest  home  to  be  used  as  a county  nursing  home. 

It  is  clear  from  subparagraph  2 of  Section  205.375, 
that  the  county  is  authorized  to  acquire  land  to  be  used  as 
a site  for  a nursing  home  as  well  as  to  construct  and  equip 
a nursing  home,  and  may  also  acquire  materials,  supplies, 
and  services  necessary  to  construct  and  equip  a nursing 
home.  Subparagraph  3 of  said  Section  205.375,  expressly 
authorizes  the  county  court  to  provide  funds  for  the  "con- 
struction and  equipment  of  nursing  homes"  and  to  issue  both 
general  obligation  bonds  and  revenue  bonds  subject  to  Chap- 
ter 176,  RSMo,  to  carry  out  these  purposes.  It  is  manifest 
that  the  Legislature  omitted  to  expressly  provide  in  Section 
205.375  for  the  financing  by  the  issuance  of  bonds  for  the 
acquisition  of  land  and  sites  for  nursing  homes . Generally, 
if  the  power  to  issue  bonds  to  acquire  sites  has  not  been 
granted  by  the  statutes,  then  the  power  does  not  exist. 

Meyers  v.  Kansas  City,  323  Mo.  200,  18  SW2d  900;  Horsefall  v. 
School  District,  City  of  Salem,  143  Mo.  App.  541,  128  SW  33. 

The  problem  then  is  did  the  Legislature  intentionally 
decline  to  grant  power  to  the  county  court  to  finance  the 
acquisition  of  land  and  sites  for  nursing  homes  by  the 
issuance  of  revenue  bonds. 

It  will  be  noted  that  the  Legislature,  in  subparagraph  3 
of  Section  205.375,  provided  ".  . .or  may  provide  for  the 
issuance  and  payment  of  revenue  bonds  in  the  manner  provided 
by  and  in  all  respects  subject  to  Chapter  176,  RSMo,  ..." 


Honorable  Thomas  D.  Graham 


The  use  of  this  language  requires  an  examination  of  the  provi- 
sions of  Chapter  176  to  ascertain  the  legislative  Intent  in  this 
respect.  Chapter  176  relates  to  the  issuance  of  revenue  bonds 
to  state  educational  institutions,  and  Section  176.020,  RSMo 
1959,  contains  the  following  language: 

"l . Any  state  educational  Institution 
of  the  state  of  Missouri,  as  herein 
defined,  shall  have  the  power,  acting 
through  its  governing  body,  to  acquire, 
construct,  erect,  equip,  furnish, 
operate,  control,  manage  and  regulate 
a project,  * * (Emphasis  ours.) 

Further,  under  subsection  2 of  said  Section  176.020,  is 
the  following  language: 


"2.  Such  state  educational  institutions 


shall  have  the  further  power  to  use  real 
property  now  or  hereafter  belonging  to 
3ucn  educational  institution  as  a site  for 
any  such  project,  or  to  acquire  by  pur- 
chase, lease,  gift  or  otherwise  sucn  real 
or  personal  property  as  in  the  Judgment 
of  the  governing  body  of  such  educa- 


tional institution  shall  be  necessary, 
advisable  and  suitable  for  such  purpose . 
(Emphasis  ours.) 


Further,  in  Section  176. 030,  is  the  following  language: 


"For  the  purpose  of  providing  funds  for 
the  acquisition,  construction,  erection, 
equipment  and "Furnishing  of  any  such 
project,  and  for  providing  a site  therefor, 
as  herein  provided,  the  governing  body 
of  such  educational  institution  shall  have 
the  power  to  issue  and  sell  revenue  bonds, 
as  herein  defined,  * * (Emphasis  ours.) 


It  therefore  appears  from  the  above  quoted  provisions 
of  Chapter  176,  that  the  Legislature  expressly  authorized 
the  governing  body  to  finance  the  acquisition  of  sites  and 
land  with  the  sale  of  revenue  bonds.  Therefore,  when  the 
Legislature  made  Section  203. 375 , "in  all  respects  subject  to 


-3- 


Honorable  Thomas  D.  Graham 


Chapter  176, " it  Intended  to  give  the  county  court  the  same 
power  and  authority  which  educational  Institutions  have 
respecting  the  legitimate  purposes  for  which  revenue  bonds 
may  be  used  to  finance  nursing  homes. 


CONCLUSION 


The  county  court  has  authority  under  Section  205.375, 

RSMo  1959*  to  issue  revenue  bonds  for  the  purpose  of  acquiring 
land  and  sites  for  nursing  homes . 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  J.  Gordon  Siddens . 

Yours  very  truly. 


Attorney  General 


INSURANCE: 


Articles  of  Incorporation  of  First  American  Security- 
Life  Insurance  Company 


OPINION  NO.  68 


January  16,  1964 


Honorable  Ralph  H.  Pugg  1 no,  Superintendent 
PI vial on  of  Insurance 
Jefferson  Building 
Jefferson  City,  Hlaaourl 

Pear  Nr.  Duggins: 

Receipt  la  acknowledged  of  your  letter  of  January  14,  1964, 
with  which  you  submit tod  to  thla  office  an  cxocutcd  copy  of 
Articles  of  Incorporation,  Including  a Declaration  of  Intention 
of  original  incorporators,  of  the  proposed  Firat  American  Security 
Life  Inauranoe  Company  of  Hlaaourl.  A lac  forwarded  with  your 
request  for  an  opinion  concerning  the  documents  heretofore  referred 
to  was  proof  of  publication  of  the  same  as  required  by  Section 
376.070  RS No  1959. 

Attention  is  directed  to  the  acknowledgment  appended  to  the 
Articles  of  Incorporation  disclosing  the  place  of  acknowledgment 
as  being  in  Scott  County,  Missouri,  and  showing  a seal  of  the 
Notary  Public  as  authorising  the  a c know lodgment  to  bo  taken  in 
Oreen  County,  Missouri.  Me  do  not  feel  that  thla  apparent 
Irregularity  will  cause  tha  Articles  of  Incorporation  to  bo 
fatally  defective. 

With  the  exception  noted  in  the  preceding  paragraph,  an 
examination  of  the  documents  referred  to  in  the  first  paragraph 
of  this  letter  has  bean  made  as  required  by  Section  376.070  RSNo 
1959*  and  It  la  the  opinion  of  thla  office  that  the  same  are 
found  to  bo  In  accordance  with  provisions  of  Sections  376. 010  to 
376.670  PSNo  1959,  as  amended,  and  not  inconsistent  with  the 
constitution  and  laws  of  this  State  and  the  United  States. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  asaiatant,  Julian  L.  O'Malley. 

Yours  very  truly. 


JtO/dg 


?HPMA 5 F.  lAflL&HOir 

Attorney  Oeneral 


February  14,  196^ 
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Oninion  No.  69 
Answered  by  Letter 


Honorable  Charles  P.  Moll 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 

Dear  Mr,  Mollt 

This  is  in  response  to  your  recent  request  for  an 
opinion  concerning  Section  229. 180,  RSMo  1959*  This  section 
provides t 


"No  auto  wrecking  yard  or  Junk  yard  shall 
be  established,  maintained  or  operated  within 

two  hundred  feet  of  any  state  or  county  road 

* * •" 

unless  it  is  screened  as  provided  by  said  statute.  The  location 
of  the  junk  yard  is  below  the  level  of  the  highway  so  that  it 
is  impractical  to  screen  the  Junk  yard  from  the  view  of  persons 
on  the  highway.  The  statute  is  violated  because  the  Junk  yard 
is  established,  maintained  or  operated  within  two  hundred  feet 
of  the  highway  without  screening.  The  provision  relative  to 
screening  is  an  exception  to  the  general  prohibition  and  permits 
operations  within  two  hundred  feet  of  the  highway  if  it  is  in 
fact  screened  as  provided.  The  impractlcallty  or  cost  of 
screening  is  immaterial. 

Your  question  is:  What  action  can  the  prosecuting  attorney 

take? 


Section  229,190  declares  the  violation  of  Section  229. 180 
a misdemeanor  and  Section  229.200  provides  the  penalty  for  such 
violation.  Hence,  you  can  file  an  information  charging  the 
misdemeanor . 


Honorable  Charles  P.  Moll 


Second,  you  may  desire  to  consider  bringing  an  Injunction 
suit  for  the  abatement  of  a public  nuisance.  For  general  prin- 
ciples involved  In  such  an  action,  you  may  consult  State  ex  rel 
Collet  v.  Krrington,  317  SW2d  326. 

Very  truly  yours. 


thomas  Trmnror 

Attorney  General 


Opinion  No.  70  Answered  by  Letter 
(Northcutt ) 


May  25,  1964 


Honorable  Norman  J.  Williams 
Prosecuting  Attorney 
Miller  County 
18  South  Maple  Street 
Eldon,  Missouri 

Dear  Mr.  Williams: 

You  have  Inquired  of  this  office  whether  the  prosecuting 
attorney's  office  is  permitted  to  budget  for  the  upkeep  of  a 
law  library  for  the  prosecuting  attorney  which  budget  would 
Include  the  purchase  of  supplements  and  pocket  parts.  You 
have  also  inquired  as  to  what  classification  these  purchases 
should  be  budgeted  under,  if  they  are  to  be  allowed. 

Z am  enclosing  for  your  information  copies  of  two  opinions 
of  this  office , one  dated  March  11,  1953,  bo  the  Honorable  E. 

C.  Westhouse,  Fredericktown,  Missouri,  regarding  the  duty  of 
counties  to  furnish  legal  publications  for  the  office  of  the 
probate  Judge,  and  one  dated  April  18,  1952,  to  the  Honorable 
Jerry  B.  Schnapp,  Fredericktown,  Missouri,  regarding  the 
authority  of  a county  to  maintain  a law  library  for  the  use 
of  the  circuit  Judge,  prosecuting  attorney  and  members  of  the 
county  bar. 

In  specific  answer  to  your  question,  it  is  the  opinion 
of  this  office  that  the  purchase  and  upkeep  of  a law  library 
for  the  office  of  the  prosecuting  attorney  may  be  lawfully 
budgeted  under  the  county  budget  laws.  The  budgeting  of  this 
library,  however,  will  fall  under  two  classifications  of  pro- 
posed expenditures.  It  is  our  opinion  that  the  items  of 
permanent  additions  to  the  library,  which  would  Include  such 
items  as  Vernon's  Annotated  Missouri  Statutes,  Black's  Law 


FILED 

Id 


Honorable  Norman  J.  Williams 


Dictionary,  and  other  books  of  a like  nature,  would  fall 
under  the  classifications  of  " . . . furniture,  office 
machines  and  equipment  of  whatever  kind"  as  listed  as  an 
exception  In  Section  50.680,  class  4 expenditures,  and 
should  therefore  be  budgeted  under  the  class  6 expenditures. 

The  purchase  of  supplements,  pocket  parts,  and  current 
publications.  In  our  opinion,  are  Included  within  the  term 
supplies  for  current  office  use  and  of  an  expendable  nature 
and  therefore  would  be  Included  In  expenditures  of  the  fourth 
class. 


Put  another  way.  It  Is  proper  to  budget  for  the  purchase 
of  law  books  (l.e..  Southwestern  Reporters,  Missouri  Digest, 
Corpus  Juris  Secundum)  In  the  prosecuting  attorney's  office 
under  class  6 of  the  County  Budget  Law.  The  purchase  of 
pocket  parts  (l.e.,  yearly  pocket  parts  for  Missouri  Digest, 
Vernon's  Annotated  Missouri  Statutes,  etc.)  and  pamphlets 
of  a current  and  expendable  nature  are  properly  classified 
under  class  4 of  the  County  Budget  Law. 

Very  truly  yours. 


RRN: It 

Enclosures  2 


Attorney  General 


BANKS:  When  two  banks  having  state  depository 

TREASURER:  contracts  consolidate,  unnecessary  to 

STATE  TREASURER:  execute  depository  contract  with  con- 

STATE  DEPOSITORY:  solidated  bank. 

DEPOSITARIES: 

STATE  MONEYS: 

CONSOLIDATION  OF  BANKS:  Opinion  issued  per  telephone  request. 

Opinion  No.  72 


January  17,  1964 


Honorable  Milton  Carpenter 
State  Treasurer 
Office  of  State  Treasurer 
Capitol  Building 
Jefferson  City,  Missouri 

Attention:  Mr.  M.  Gene  Lindsey 

Dear  Sir: 

In  a conference  with  Mr.  Lindsey  on  January  10,  1964, 
your  office  submitted  to  us  the  Agreement  of  Consolidation 
between  the  Tootle -Enright  National  Bank  and  The  American 
National  Bank  of  St.  Joseph,  together  with  State  Depository 
Contracts  between  the  state  treasurer  and  each  of  said  banks. 
We  were  informed  that  the  authorized  deposit  by  the  state 
treasurer  in  the  Tootle -Enright  Bank  was  $450,000  under 
said  depository  contract,  and  the  authorized  deposit  under 
the  depository  contract  with  The  American  National  Bank  of 
St.  Joseph  was  $200,000,  that  the  combined  total  on  deposit 
by  the  state  treasurer  in  the  consolidated  bank  amounts  to 
$375*000  at  the  present  time.  You  have  asked  us  to  advise 
you  whether  or  not  the  state  treasurer  mu3t  enter  into  a 
new  depository  contract  with  the  consolidated  bank. 

Section  5 of  the  consolidation  agreement  between  said 
banks  contains  the  following  language: 

"All  assets  of  each  of  the  consolidating 
banks,  as  they  exist  at  the  effective 
time  of  the  consolidation,  shall  pass  to 
and  vest  in  the  Association  without  any 
conveyance  or  other  transfer;  and  the 
Association  shall  be  responsible  for  all 
of  the  liabilities  of  every  kind  and 
description,  * * *" 
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Honorable  Milton  Carpenter 
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January  17,  1964 


Title  12  § 215(e),  U.S.C.A.  contains  the  following 
language : 


"The  corporate  existence  of  each  of  the 
consolidating  banks  or  banking  associa- 
tions participating  in  such  consolidation 
shall  be  merged  into  and  continued  in 
the  consolidated  national  banking  associa- 
tion and  such  consolidated  national  banking 
association  shall  be  deemed  to  be  the 
same  corporation  as  each  bank  or  banking 
association  participating  in  the  consolida- 
tion. All  rights,  franchises,  and  Interests 
of  the  individual  consolidating  banks  or 
banking  associations  in  and  to  every  type 
of  property  (real,  parsonal,  and  mixed) 
and  choses  in  action  shall  be  transferred 
to  and  vested  in  the  consolidated  national 
banking  association  by  virtue  of  such 
consolidation  without  any  deed  or  other 
transfer.  The  consolidated  national 
banking  association,  upon  the  consolidation 
and  without  any  order  or  other  action  on 
the  part  of  any  court  or  otherwise,  shall 
hold  and  enjoy  all  rights  of  property, 
franchises,  and  interests,  * * *" 

It  is,  therefore,  our  opinion  that  the  consolidated 
bank  assumes  all  obligations  and  liabilities  imposed  by  each 
of  the  depository  contracts  and  in  the  total  amount  of  both 
contracts,  and  the  state  treasurer  is  not  required  to  enter 
into  a new  depository  contract  with  the  consolidated  bank. 


Yours  very  truly, 

THOMAS  P.  EAGLETON 
Attorney  General 


J.  Gordon  Siddens 
Assistant  Attorney  General 


JGS: lo 

cc:  0.  W.  Watkins,  Jr. 

St.  Joseph,  Missouri 

P.S.  Returned  herewith  are  the  documents  you  delivered  to  us. 


1.  Section  137.115(2),  RSMo 
1959*  respecting  the  assessment 
for  taxation  of  agricultural 
field  crops,  does  not  violate 
Art.  X,  Sec.  4 (a)  and  (b)  of 
the  Constitution  of  Missouri 
and  is  constitutional. 

The  taxpayer  should  claim  his  right  to  exemption  under  Section 


ASSESSORS: 

ASSESSMENT  OP  PERSONAL  PROPERTY: 
TAXATION : 

TAXATION  OF  PERSONAL  PROPERTY: 
AGRICULTURAL  FIELD  CROPS: 


2. 


137.115  by. informing  the  assessor  when  taxable  personal  property 
consists  of  agricultural  field  crops  in  an  unmanufactured  condi- 
tion intended  to  be  used  solely  as  seed  or  in  the  feeding  of 
livestock  or  poultry. 


March  9*  1964 


Honorable  Thomas  E.  Caton 
State  Representative 
Holt  County 
Mound  City,  Missouri 

Dear  Mr.  Caton: 


This  office  is  in  receipt  of  your  request  for  an  opinion 
which  asks  two  questions . 

1.  The  first  question  may  be  stated  as  follows: 

"Whether  or  not  subsection  2 of  Section 
137.115,  RSMo  1959*  may  now  be  deemed 
unconstitutional  because  of  the  lan- 
guage in  the  case  of  Drey  vs . State  Tax 
Commission,  345  SW2d  228." 

Section  137.115  relates  to  the  time  and  manner  of  assessing 
tangible  personal  property.  Art.  X,  Sec.  4(a)  and  Sec.  4(b), 
Constitution  of  Missouri,  relates  to  the  classifications  of 
taxable  property.  The  case  of  Drey  vs.  State  Tax  Commission, 

345  SW2d  228,  dealt  only  with  the  assessment  of  real  property, 
and  the  Drey  case  holds  that  there  are  no  subclassifications 
of  real  estate  for  the  purposes  of  taxation.  Subclassification 
of  tangible  personal  property,  however,  is  authorized  by  the 
Constitution  and  has  been  validly  accomplished  in  Section  137.115. 


Honorable  Thomas  E.  Caton 


Therefore,  In  our  opinion.  Section  137.115  does  not  violate 
the  constitutional  prohibition  and  is  therefore  valid  and  con- 
stitutional . 

2.  Your  second  question  may  be  stated  as  follows: 

"How  should  a taxpayer  claim  his  right 
to  preferential  tax  treatment  of  agri- 
cultural feed  crops  to  be  used  solely 
as  seed  or  in  the  feeding  of  livestock 
or  poultry  under  Section  137.115." 

Under  Section  137.115#  the  assessor  has  the  duty  to  ascertain 
from  the  taxpayer  a list  of  all  his  tangible  personal  property, 
and  this  would  include  agricultural  field  crops  in  an  unmanu- 
factured condition.  If  such  crops  properly  fall  within  this 
exemption  so  as  to  make  them  taxable  at  ten  per  cent  of  their 
true  value,  then  the  taxpayer  can  so  advise  the  assessor  and 
claim  the  exemption.  In  order  to  ascertain  whether  or  not 
the  taxpayer  is  entitled  to  this  exemption,  it  would  be  appro- 
priate for  the  assessor  to  make  Inquiries  and  ascertain  the  facts. 


CONCLUSION 


1.  Section  137.115(2),  RSMo  1959#  respecting  the  assessment 
for  taxation  of  agricultural  field  crops,  does  not  violate  Art.  X, 
Sec.  4 (a)  and  (b)  of  the  Constitution  of  Missouri  and  is  con- 
stitutional . 

2.  The  taxpayer  should  claim  his  right  to  exemption  under 
Section  137.115  by  informing  the  assessor  when  taxable  personal 
property  consists  of  agricultural  field  crops  in  an  unmanufactured 
condition  intended  to  be  used  solely  as  seed  or  in  the  feeding  of 
livestock  or  poultry. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Paul  N.  Chitwood. 


Very  truly  yours, 


March  31  * 1964 


Opinion  No.  75  answered  by  Letter 
( Sichhorst ) 


Hr.  Proctor  N.  Carter 
O&rNtor 

division  of  welfare 
Jefferson  City.  Missouri 

dear  Hr.  Carter: 

This  is  in  answer  to  your  letter  requesting  an  opinion 
of  this  office  as  to  whether  or  not  the  purchase  of  drugs  and 
medicines  from  a physician  and  payment  of  a #1.00  handling 
charge  falls  within  the  prohibition  against  the  payment  of 
''physician's  fees  in  Subsection  6 of  Section  208.150.  RSMo 
Cum.  Supp.  1963. 

The  subsection  reads  as  follows! 

Any  Individual  entitled  to  receive  oare 
or  services  under  thla  section  may  obtain 
such  care  and  services  from  any  provider 
of  services  with  which  an  agreement  la  in 
effect  under  this  section  and  which  under- 
takes to  provide  him  such  care  and  services, 
but  such  agreement  shall  not  include  the 
payment  of  the  attending  physician's  fees 
but  does  include  dental  fees  and  services, 
as  authorised  by  the  division  of  welfare. 

This  subsection  prohibits  the  payment  of  the  attending 
physician's  fees”.  However,  there  is  no  prohibition  of  the 
payment  of  charges  for  physician's  services.  The  limit log 
language  used  in  the  statute  of  physlolan's  fees"  shows  a legis- 
lative Intent  to  prohibit  only  the  payment  of  the  doctor's  pro- 
fessional examination  and  attendance  ohargea.  This  language 
likewise  shows  an  Intent  to  exolude  from  Its  orbit  the  dispensing 
of  drugs  which  the  doctor  may  decide  to  prescribe  or  nay  direct 
the  patient  to  procure.  Indeed,  the  filling  of  his  own  pre- 
scriptions Is  a distinct  service  that  may  be  performed  by  the 
physician  as  provided  for  by  Section  238. 010.  RSMo  1959. 


Mr,  Proctor  N.  Carter 
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Therefore,  it  is  the  opinion  of  thi»  office  that  the  coet 
of  drugs,  together  with  a nominal  handling  charge  of  $1.00  paid 
to  an  attending  physician  who  dispenses  his  own  drugs,  is  not  to 
be  considered  physician's  fees'  as  that  term  is  used  in  Sub- 
section 6 of  Section  208.150,  RSJfo  Cum.  Supp.  1^63. 

fours  very  truly. 


mmzTrrxanrm 

TEE:  hm  Att0Pn,jr  °"Wral 


If,  after  the  filing  of  the  inventory  and 
appraisement  of  the  estate  of  the  dece- 
dent, it  is  the  opinion  of  the  court  entered 
of  record  that  these  items  are  not  taxable, 
then  and  only  then  do  the  provisions  of 
Section  14^.210.  RSMo  become  inoperative. 

March  6,  1964 

Opinion  No.  76 


Mr.  Frank  Bild 
State  Representative 
9234  Gravois 

St.  Louis,  Missouri  63123 
Dear  Mr.  Bild: 

This  is  in  answer  to  your  request  for  an  opinion  from 
this  office  which  reads  as  follows: 

(Is)  "As  a notice  of  time  and  place  of  in- 
tended transfer  of  stock  to  be  served  upon 
the  Director  of  Revenue  and  Attorney  General 
at  least  ten  days  prior  to  said  transfer 
in  a situation  where  the  estate  of  the  de- 
cedent has  been  entirely  administered  upon 
by  the  Probate  Court  and  the  Probate  Court 
has  issued  its  Order  of  Discharge  to  the 
executor  and  made  its  Order  of  Distribu- 
tion to  the  heir.  The  heir,  with  a certi- 
fied copy  of  this  Order  of  Distribution 
and  Order  of  Discharge  presents  the  stock 
of  the  decedent  to  the  transfer  agent  of 
the  corporation  for  transfer  to  the  said 
heir." 

The  statement  of  facts  of  the  opinion  request  does  not 
indicate  whether  the  court  record  of  the  estate  of  the  de- 
cedent contains  an  opinion  of  the  court  that  the  estate  is 
not  taxable.  Thus,  we  are  obliged  to  answer  in  the  alternative. 

The  section  in  question,  §145.210,  RSMo  reads  as  follows: 

"1.  If  a foreign  executor,  administrator, 
or  trustee  shall  assign  or  transfer  any 
stock  or  obligation  In  this  state  standing 
in  the  name  of  the  decedent  or  in  trust 
for  a decedent  liable  for  any  such  tax,  the 
tax  shall  be  paid  to  the  director  of  revenue 
on  the  transfer  thereof. 

"2.  No  safe  deposit  company,  trust  company, 
corporation,  bank  or  other  Institution, 
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INHERITANCE  TAX  WAIVERS: 
CORPORATE  STOCK: 


Mr.  Frank  Bild 


persons  having  in  possession  or  under  control 
securities,  deposits,  or  other  assets  be- 
longing to  or  standing  in  the  name  of  a de- 
cedent who  is  a resident  or  nonresident,  or 
belonging  to  or  standing  in  the  joint  names 
of  such  a decedent  and  one  or  more  persons, 
including  the  shares  of  capital  stock  or 
other  interest  in  a safe  deposit  company, 
trust  company,  corporation,  bank  or  other 
institution  making  a delivery  or  transfer 
herein  provided,  shall  deliver  or  transfer 
the  same  to  the  executor,  administrator,  or 
legal  representative  of  said  decedent  or  the 
survivor  or  survivors  when  in  the  Joint 
name  of  a decedent  and  one  or  more  persons 
or  upon  their  order  or  request  unless  notice 
of  the  time  and  place  of  such  intended  de- 
livery or  transfer  be  served  upon  the  director 
of  revenue  and  attorney  general  at  least 
ten  days  prior  to  said  delivery  or  transfer; 
nor  shall  any  safe  deposit  company,  trust 
company,  corporation,  bank  or  other  insti- 
tution, person  or  persons,  deliver  or  transfer 
any  securities,  deposits,  or  other  assets 
belonging  to  or  standing  in  the  name  of  de- 
cedent or  belonging  to  or  standing  in  the 
Joint  names  of  decedent  and  one  or  more 
persons,  including  the  shares  of  capital 
stock  of  or  any  other  interest  in  the  safe 
deposit  company,  trust  company,  corporation, 
bank  or  other  institution  making  the  de- 
livery or  transfer  without  retaining  a 
sufficient  portion  or  amount  thereof  to  pay 
any  tax  or  interest  which  may  thereafter 
be  assessed  on  account  of  the  delivery  or 
transfer  of  such  securities,  deposits,  or 
other  assets,  including  the  shares  of 
capital  stock  or  other  interest  in  the  safe 
deposit  company,  trust  company,  corporation, 
bank  or  other  institution  making  the  delivery 
or  transfer  under  the  provisions  of  this 
chapter  unless  the  director  of  revenue  and 
the  attorney  general  consent  thereto  in 
writing. 

"3.  And  it  shall  be  lawful  for  the  director 
of  revenue  together  with  the  attorney  general, 
personally  or  by  representative,  to  examine 
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Mr.  Frank  Bild 


said  securities,  deposits  or  assets  at  the 
time  of  such  delivery  or  transfer. 

"4.  Failure  to  serve  such  notice  or  failure 
to  allow  such  examination  or  failure  to 
retain  a sufficient  portion  or  amount  to  pay 
such  tax  or  interest  as  herein  provided  shall 
render  said  safe  deposit  company,  trust  company, 
corporation,  bank  or  other  institution,  person 
or  persons  liable  to  the  payment  of  the  amount 
of  the  tax  and  interest  due  or  thereafter  to 
become  due  upon  said  securities,  deposits, 
or  other  assets,  including  the  charges  of 
capital  stock  of,  or  other  interest  in  the 
safe  deposit  company,  trust  company,  cor- 
poration, bank  or  other  Institution  making 
the  delivery  or  transfer,  and  in  addition 
thereto  a penalty  of  one  thousand  dollars; 
and  the  payment  of  such  tax  and  interest  thereon 
or  the  penalty  above  prescribed  or  both  may 
be  enforced  in  an  action  brought  by  the  attorney 
general  at  the  relation  of  the  director  of 
revenue,  in  any  court  of  competent  Jurisdiction." 

There  is  only  one  situation  where  the  provisions  of  Section 
145.210,  RSMo  1959  become  inoperative.  Subsection  2,  Section 
145.150,  RSMo  1959  states  that: 

"The  court  shall  immediately  upon  the  filing 
of  the  inventory  and  appraisement  of  the 
estate  of  a decedent,  examine  the  3ame,  and 
if  it  is  apparent,  in  the  opinion  of  the  court, 
that  the  estate  is  not  subject  to  the  tax  pro- 
vided for  in  this  law,  its  finding  and  opinion 
shall  be  entered  of  record  in  the  court,  and 
thereupon  the  provisions  of  section  145.210 
become  inoperative  as  to  the  holders  of  runds 
or  other  property  thereof,  and  there  shall  be 
no  further  proceedings  relating  to  such  tax 
unless  upon  the  application  of  interested 
parties  the  existence  of  other  property  or  an 
erroneous  appraisement  is  shown." 

Assuming  that  there  are  no  applications  of  interested 
parties  claiming  the  existence  of  other  property  or  an  erroneous 
appraisement : 

(1)  If  the  finding  and  opinion  of  the  court  that  the 
estate  Is  not  subject  to  the  tax  are  entered  of  record,  then 
the  requirement  of  notice  need  not  be  met. 
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(2)  If  no  such  finding  and  opinion  of  the  court  are 
entered  of  record,  then  the  requirement  of  notice  must  be  met 


CONCLUSION 

If,  after  the  filing  of  the  Inventory  and  appraisement  of 
the  estate  of  the  decedent,  it  is  the  opinion  of  the  court 
entered  of  record  that  these  items  are  not  taxable,  then  and 
only  then  do  the  provisions  of  Section  145.210,  RSMo  become 
inoperative. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Thomas  E.  Eichhorst. 

Yours  very  truly. 


Attorney  General 
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«.  V* 
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GASOLINE  TAX:  Motor  fuel  tax  claims  for  refund 

STATUTORY  CONSTRUCTION:  which  had  not  been  filed  with  the 

Collector  of  Revenue  within  120  days 
next  preceding  October  13,  1963,  bad 
legally  expired  and  were  not  revived 
when  Section  142.230,  RSMo  Cum.  Supp. 
1963  was  amended  extending  the  period 
of  filing  such  claims  from  120  days 
to  one  year. 

March  16,  1964 


Opinion  No.  77 


Honorable  Paul  E.  Williams 
State  Representative 
Bowling  Green,  Missouri 

Dear  Mr.  Williams: 

This  is  in  answer  to  your  letter  dated  January  20,  1964, 
in  which  you  ask  the  following  question: 

"A  constituent  has  asked  me  a question 
relative  to  gasoline  tickets  for  refund 
that  were  more  than  120  days  old  before 
October  13,  1963,  but  are  still  within 
the  one  year  period  contemplated  by  the 
new  statute.  Can  he  collect  the  refund 
for  non-highway  use  on  these  tickets? 

Please  advise." 

The  Missouri  motor  vehicle  fuel  tax  law.  Chapter  142, 
RSMo  1959,  as  amended,  imposes  a license  tax  upon  each 
gallon  of  motor  fuel  used  for  propelling  motor  vehicles 
upon  the  public  highways  of  Missouri.  Section  142.230, 

RSMo  Cum.  Supp.  1963,  provides  that  if  any  person  shall 
buy  and  use  motor  fuel  for  a purpose  other  than  the 
operation  of  a motor  vehicle  upon  our  highways  and 
shall  have  paid  the  license  tax,  then  this  person  Is 
entitled  to  a refund  of  the  tax  paid.  It  is  not 
necessary,  for  the  purposes  of  this  opinion,  to 
quote  the  refund  statute.  Section  142.230,  supra, 
other  than  to  state  that  this  section  grants  the 
right  to  such  a refund  only  under  certain  specified 
conditions. 


Honorable  Paul  E.  Williams 


Prior  to  1963*  one  of  the  conditions  precedent  to  this 
refund  was  that  applications  for  refunds  were  required  to 
be  filed  with  the  Collector  of  Revenue  within  120  days  from 
the  date  of  purchase  of  the  motor  fuel.  As  you  well  know, 
the  72nd  General  Assembly  amended  this  time  period  by  en- 
larging it  from  120  days  to  one  year.  Senate  Bill  No.  24, 
Laws  1963. 

As  stated  in  your  letter,  the  amendment  of  Section 
142.230  became  effective  on  October  13*  1963.  The  question 
now  being  asked  by  you  is  whether  this  amendment  has  a 
retrospective  application  so  as  to  revive  any  refund  claims 
which  had  expired  prior  to  120  days  preceding  October  13* 
1963.  The  answer  to  this  question  is  "no". 

Statutes  will  not  generally  be  given  a retrospective 
construction  unless  that  intent  is  manifest  on  the  face 
of  the  statute.  State  ex  rel.  Bre shears  v.  Missouri 
State  Unemployment  Retirement  System,  Mo.  Sup.,  362  SW2d 
571  (1962).  As  stated  in  State  ex  rel.  Clay  Equipment 
Corp.  v.  Jensen,  Mo.  Sup.,  363  SW2d  666  (1963)  at  l.c. 

67Q : 


"Further,  as  a general  rule,  statutes 
are  construed  to  operate  prospectively 
unless  the  legislative  intent  that  they 
be  given  retrospective  or  retroactive 
operation  clearly  appears  from  the 
express  language  of  the  acts,  or  by 
necessary  or  unavoidable  implication. 

[citing  cases]" 

CONCLUSION 

Motor  fuel  tax  claims  for  refund  which  had  not  been 
filed  with  the  Collector  of  Revenue  within  120  days  next 
preceding  October  13*  1963*  had  legally  expired  and  were 
not  revived  when  Section  142.230,  RSMo  Cum.  Supp.  1963 
was  amended  extending  the  period  of  filing  such  claims 
from  120  days  to  one  year. 
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Honorable  Paul  E.  Williams 


The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Eugene  G.  Bushmann. 

Very  truly  yours. 


OPINION  NO.  78 
ANSWERED  BY  LETTER 


January  23*  19#* 


Honorable  Brunson  Hollingsworth 
Prosecuting  Attorney  of  Jefferson  County 
Jefferson  County  Courthouse 
Hillsboro,  Missouri 

Dear  Mr.  Hollingsworth: 

You  have  inquired  as  to  whether  a so-called  scratch- 
out  ballot  must  be  used  in  voting  on  establishment  of  a 
County  Library  District  under  Chapter  182,  Revised  Statutes 
of  Missouri  1959,  or  if  a so-called  "X"  marked  ballot  may 
be  used. 

Section  182.010,  Revised  Statutes  of  Missouri  1959* 
provides  in  part  as  follows: 

" * • * 2.  Every  voter  within  the  pro- 
posed county  library  district,  in  his 
proper  district  may  vote 

•For  establishing--county  library 
district',  or 

•Against  establishing — county  library 
district*,  and  may  vote 

'For — mills  tax  for  a free  county 
library*,  or 

'Against — mills  tax  for  a free 
county  library.' 


Honorable  Brunaon  Hollingsworth 


From  an  examination  of  Chapter  182,  it  will  be  noted 
that  there  la  no  language  that  specifies  whether  the  so-called 
scratch-out  form  of  ballot  or  the  "X  -nark  form  of  ballot 
is  required  to  be  used.  Nor  is  there  any  language  pertinent 
to  this  subject  except  that  above  quoted.  The  main  purpose 
of  the  election  1b  to  ascertain  the  voters*  sentiment  on 
this  subject.  It  should  never  be  to  confuse  the  voters  or 
becloud  the  Issues  • 

Zt  Is  the  view  of  this  office  that  the  statute  does 
not  require  a scratch-out"  ballot,  in  fact,  it  is  far  more 
In  harmony  with  the  Intent  of  the  statute  to  use  the  "X  mark 
ballot. 

We  suggest  the  following  form; 

JEFFERSON  COUNTY  LIBRARY 
DISTRICT  BALLOT 


For  establishing  a Jefferson 
County  Library  District 


Against  establishing  a Jefferson 
County  Library  District 


Por  Mills  Tax  for  a Free 

County  Lib rary 


/ / Against  Mills  Tax  for  a 

Free  County  library 


Yours  very  truly. 


J0S»1© 


THOMAS  P.  BAflLBTOH 

Attorney  General 


A deputy  county  clerk  may  accept  additional 
employment  from  the  County  Weed  Control 
Board  and  receive  compensation  for  his 
services.  This  compensation  is  separate  from 
and  is  not  to  be  considered  subject  to  the 
limitations  imposed  by  Section  51.450,  RSMo 
relating  to  the  compensation  of  deputy 
county  clerks. 

Opinion  No.  80 
March  9,  1964 


Bill  D.  Burlison,  Esq. 

Prosecuting  Attorney 
Cape  Girardeau  County 
70o  Broadway  ' 

Cape  Girardeau,  Missouri  63701 

Dear  Sir: 

This  is  in  answer  to  your  request  for  an  opinion,  January 
27,  1964,  which  we  quote: 

"This  county  has  come  under  the  Johnson  Grass 
Control  Law.  For  the  purpose  of  handling 
3ome  administrative  details,  the  county  weed 
control  board  is  desirous  of  hiring  a deputy 
county  clerk  of  this  county  for  such  purpose. 

At  present,  said  deputy  clerk  is  receiving 
less  than  the  maximum  as  set  out  in  Section 
51.430,  Missouri  Revised  Statutes  - 1959. 

However,  the  salary  from  the  weed  control 
board  will  put  her  above  the  maximum. 

"The  question  is  whether  the  remuneration  re- 
ceived through  administration  of  the  Johnson 
Grass  Control  Law  (263.255  to  263.267  in- 
clusive) is  applicable  to  Section  51.450." 

In  1959*  Section  263.265,  RSMo  was  amended  and  now  reads 
as  follows: 

"The  county  court,  township  board  and  special 
road  district  of  any  county  declared  a Johnson 
grass  extermination  area,  in  addition  to  any 
and  all  taxing  powers  which  it  may  possess 
shall  be  authorized  to  levy  upon  all  property 
subject  to  its  authority  a tax  in  an  amount 
not  to  exceed  five  cents  on  each  one  hundred 
dollars  assessed  valuation,  for  the  purpose 
of  paying  the  expenses  of  the  county  weed 
control  board  or  the  agent  of  the  board  Tn 


filed 


COUNTY  CLERK: 

DEPUTY  COUNTY  CLERK: 
JOHNSON  GRASS: 


Bill  D.  Burlison,  Esq 


making  the  inspection  required  under  the 
provisions  of  section  263. 259*  and  for  the 
expense  of  controlling  and  eradicating  Johnson 
grass  on  county  roads  and  right  of  ways,  pro- 
vided that  not  more  than  twenty-five  per  cent 
of  the  taxes  so  levied  and  collected  shall  be 
used  for  administrative  purposes.  The  cost  of 
control  and  eradication  of  Johnson  grass  on 
all  lands  and  highways  owned  or  supervised 
by  the  state  highway  department  shall  be  paid 
by  the  highway  department  out  of  funds 
appropriated  for  its  use."  (Emphasis  supplied) 

In  addition,  the  Commissioner  of  Agriculture,  as  provided 
for  in  §263.259(^0*  RSMo,  has  issued  rules  and  regulations  for 
carrying  out  the  provisions  and  requirements  of  the  Johnson  grass 
control  law.  Rule  11(2)  places  upon  the  Weed  Control  Board  the 
duty  to  "[s] elect  such  personnel  as  deemed  necessary  to  ex- 
pedite the  county  weed  control  program." 

This  program  is  under  a county  Weed  Control  Board,  as 
authorized  by  Section  263.257*  RSMo  1959. 

A deputy  county  clerk  acting  in  that  capacity  is  under  the 
supervision  and  control  of  the  county  clerk.  The  county  clerk, 
in  fact,  sets  the  salary  of  the  deputy  county  clerk.  Here, 
however,  the  employees  of  the  Weed  Control  Board  are  chosen  and 
directed  by  the  Board.  It  is  to  be  noted  that  there  is  no 
limitation  on  the  selection  by  the  Board;  also,  that  there  is  no 
specific  person  charged  with  serving  the  Board. 

There  is  no  statute  especially  prohibiting  a county  clerk 
(or  deputy)  from  contracting  with  or  from  receiving  compensation 
from  the  county  in  addition  to  his  regular  compensation  for  any 
work  performed  by  him  in  addition  to  his  official  duties.  Of 
course,  if  there  are  any  additional  duties  of  the  office  of 
county  clerk  that  must  be  performed  in  connection  with  the  Johnson 
grass  control  law,  no  additional  compensation  can  be  allowed  for 
their  performance. 

The  general  rule  of  law  is  stated  in  67  C.J.S.,  Officers 
§88,  as  follows: 

"Where  the  duties  of  an  officer  are  increased 
by  the  addition  of  other  duties  germane  to 
the  office  without  provision  for  compensation, 
the  officer  must  perform  such  duties  without 
extra  compensation.  So,  an  officer  is  not 
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Bill  D.  Burlison,  Esq 


entitled  to  extra  compensation  because  addi- 
tional duties  pertaining  to  the  office  have 
been  assumed  by  him  or  imposed  on  him  by  the 
exigencies  of  the  office.  Services  required 
of  officers  by  law  for  which  they  are  not 
specifically  paid  must  be  considered  compen- 
sated by  the  fees  allowed  for  other  services. 

"On  the  other  hand,  an  officer  is  not  obliged, 
because  his  office  is  salaried,  to  perform 
all  manner  of  public  service  without  addi- 
tional compensation,  and  for  services  perform- 
ed by  request,  not  part  of  the  duties  of 
his  office,  and  which  could  have  been  as 
appropriately  performed  by  any  other  person, 
he  may  recover  a proper  remuneration.  In 
this  connection,  although  service  not  re- 
quired by  the  law  cannot  be  classed  as 
official  duties,  nevertheless  public  policy 
requires  that  courts  should  not  favor  nice 
distinctions  in  order  to  declare  certain 
acts  of  public  officers  extraofficial. 

"Extra  services,  as  applied  to  services  of 
officers,  are  services  incident  to  their 
offices  for  which  compensation  is  not  pro- 
vided by  law." 

A copy  of  an  official  opinion  rendered  February  12,  1959 , 
to  John  S.  Williamson  is  attached.  This  opinion  discusses  rather 
exhaustively  the  right  of  county  officials  to  receive  compen- 
sation for  work  done  for  the  county  outside  of  their  official 
duties. 

It  would  appear  that  a county  clerk  or  deputy  county  clerk 
is  not  prohibited  from  receiving  compensation  from  the  county 
for  additional  services  performed  by  him,  provided  the  services 
he  performs  are  not  within  his  official  duties.  Administering 
the  Johnson  Grass  Control  Law  is  not  within  the  duties  of  the 
county  clerk. 


CONCLUSION 


It  is  our  opinion  that  a deputy  county  clerk  may  accept 
additional  employment  from  the  County  Weed  Control  Board  and  receive 
compensation  for  his  services.  This  compensation  Is  separate 
from  and  is  not  to  be  considered  subject  to  the  limitations  im- 
posed by  Section  51.^50,  RSMo,  relating  to  the  compensation  of 
deputy  county  clerks. 
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Bill  D.  Burlison,  Esq 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Thomas  E.  Eichhorst. 

Yours  very  truly. 


Attorney  General 


Enclosure 


Opinion  No.  84  Answered  by  Letter 
(Siddens ) 


February  4,  1964 


Honorable  M.  E.  Morris 
Director 

Department  of  Revenue 
P.  0.  Box  200 

Jefferson  City,  Missouri  65102 

Res  Opinion  No.  84 


FILED 


Dear  Mr.  Morris : 

Answering  your  opinion  request  dated  January  30,  1964, 
askings 


"Does  a Magistrate  Court  have  authority  to 
grant  limited  driving  privilege  under  Sec- 
tion 302.309  RSMo.  to  a person  convicted  in 
his  court  of  Driving  while  Intoxicated  for 
the  first  time  under  Section  564.440  Revised 
Statutes  of  Missouri?" 

I enclose  herewith  Opinion  No.  20,  dated  April  2,  1962, 
to  Bill  Davenport,  which,  I believe,  answers  your  question. 

The  enactment  of  Section  564.440(5)  by  the  1963  Legis- 
lature does  not  alter  my  opinion  that  only  the  circuit  court 
has  jurisdiction  to  grant  the  limited  hardship  driving 
privilege. 

Yours  very  truly. 


JGS:lo 

Enclosure 


THBHA'S  g.  5A5IET0M 

Attorney  General 


ELECTIONS:  Candidates  who  filed  for  office  and  paid  their  filing 

CANDIDATES:  fee  prior  to  October  13,  1963,  as  required  by  Section 

FILING  FEES:  120.350,  RSMo  1959,  need  not  pay  an  additional  filing 
fee  as  required  by  Section  120.350,  RSMo  Cum.  Supp. 
1963  in  order  to  be  eligible  candidates. 


Opinion  No.  86 


March  6 , 196^ 


Honorable  David  Thomas 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Mr.  Thomas: 

This  Is  in  answer  to  your  opinion  request  regarding  an 
interpretation  of  Section  120.350,  RSMo  Cum.  Supp.  1963.  Your 
letter  reads  as  follows: 

"The  question  has  arisen  as  to  whether  the 
provisions  of  120.350  (1963)  apply  to  persons 
filing  for  office  prior  to  October  13,  1963 
and  paying  the  old  fee  of  $3.00.  Two  persons 
filed  for  county  offices  last  January  (1963) 
and  paid  the  $5.00  fee.  Must  they  now  pay 
an  additional  $20.00?" 

Section  120.350,  RSMo  Cum.  Supp.  1963  reads  as  follows: 

"1.  Each  candidate,  except  a candidate 
for  a township  office,  previous  to  filing 
declaration  papers,  as  in  sections  120.300 
to  120.630  prescribed,  shall  pay  to  the 
treasurer  of  the  state  or  county  central 
committee  of  the  political  party  upon  whose 
ticket  he  seeks  nomination  a certain  sum  of 
money,  as  follows: 

(1)  To  the  treasurer  of  the  state 
central  committee:  One  hundred  dollars 
if  he  is  a candidate  for  a state  office, 
fifty  dollars  if  he  is  a candidate  for 
representative  in  congress,  circuit  judge 
or  state  senator; 

(2)  To  the  treasurer  of  the  county 
central  committee:  Twenty-five  dollars  if 
he  is  a candidate  for  state  representative 
or  any  county  office. 


Honorable  David  Thomas 


"2.  The  candidate  shall  take  a receipt 
therefor  and  file  such  receipt  with  his 
declaration  papers.  The  sums  of  money  so 
paid  by  the  several  candidates  shall  be 
evidence  of  their  good  faith  in  filing 
their  declaration  papers  and  shall  be 
used  as  an  expense  fund  by  the  several 
political  parties  upon  whose  tickets  the 
various  candidates  seek  nomination." 

As  noted  in  your  letter,  Section  120.350,  enacted  by  the 
1963  legislature,  became  law  on  October  13,  1963.  The  sole 
issue  presented  by  you  is  whether  this  statute  is  retroactive 
in  its  operation.  There  is  no  language  in  the  statute  itself 
purporting  to  make  it  retroactive  or  retrospective  in  its 
operation.  This  being  so,  this  statute  is  prospective  only 
and  cannot  affect  those  persons  who  filed  for  office  prior 
to  October  13,  1963.  As  expressed  by  the  Missouri  Supreme 
Court  in  the  case  of  Clark  Estate  Company  v.  Gentry,  362  Mo. 
80,  240  SW2d  124,  129  [6],  cert,  denied,  72  S.  Ct.  109,  342 
U.  S.  868: 


"The  rule  is  that,  in  the  absence  of 
clear  legislative  intent  to  the  contrary, 
the  effect  of  statutes  is  prospective 
only.  (Citing  cases)" 

The  statute  in  question  here  contains  no  language  whatso- 
ever indicating  the  legislative  intent  that  this  statute  should 
be  other  than  prospective  in  operation. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  those 
persons  who  filed  for  public  office  prior  to  October  13,  1963, 
and  paid  the  filing  fee  required  under  Section  120.350,  RSMo 
1959,  need  not  pay  an  additional  filing  fee  required  by  virtue 
of  Section  120.350,  RSMo  Cum.  Supp.  1963  In  order  to  be  quali- 
fied candidates  for  public  office. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Robert  D.  Kingsland. 


Very  truly  yours. 


THOMAS  F.  EAGLET ON 
Attorney  General 


t 
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Honorable  H,  E*  Morris 
Director,  Department  &£  Revenue 
State  of  Missouri 
P,  0.  Box  898 

Jefferson  <2ity,  Missouri  65102 

Dear  Mr,  Morris :: 

fhis  is  In  response  to  your  recent  request  for  an  opinion 
of  this  office,  which  request  reads  as  follows  i 

"I  herewith  submit  request  for  an  official 
opinion  on  the  following  subject;  Pertaining 
to  Compensation  of  County  Collectors,  coming 
within  the  provisions  of  subsection  (15), 
of  Section  52.260  Missouri  Revised  Statutes, 
enacted  by  the  recent  General  Assembly  as 
Senate  Bill  259. 

"Sub-section  (15)  of  Section  52.260  reads 
as  follows;  * In. counties  wherein  the  total 
amount  levied  for  any  one  year  exceeds  four 
million  dollars  (4,000,000.00),  a commission 
of  one  per  cent  on  the  amounts  collected1 . 

"St.  Charles  County  being  a county  of  the 
third  class,  comes  within  the  provisions  of 
sub- section  (15)  for  the  tax  year  ending 
2-29-1964,  and  there  is  a possibility  of 
other  third  class  counties,  namely,  Boone, 

Cape  Girardeau,  Franklin,.  Platte,  Cole,  Pettis 
and  possibly  others  which  may  fall  within  this 
category  sometime  in  the  near  future. 

"If  county  collectors  for  the  above  mentioned 
counties  were  allowed  to  retain  compensation 
at  the  rate  of  one  per  cent  on  the  amounts 
collected,  there  would  be  the  possibility 
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of  those  collectors  beta®  allowed  to 
retain  ©aomoas  same  as  compensation. 

' HSeetion  ■ 52, ST©  determine* , maximum  amount 
of  SoBsoisslons  and  fees  to  be  retained  by 
oolleotors  coming  within  the  provisions  ' 
of  auh-sections  1 through  14  of  Section 
52,260,  however,  no  provision  is  made  for 
those  collectors  of  third  Glass  counties 
who  have  at  present*  or  may  at  a later 
date*  come  within  the  provisions  of  sub- 
section (15)  of  Section  52.260. 

"My  question  is  as  follows  1 

"How  may  the  maximum  amount  of  compensation, 
(other  than  that  provided  for  in  paragraph 
3 of  Section  52.270),  to  be  retained  by  a 
county  collector  of .a  third  class  county, 
coming  within  the  provisions  of  sub- section 
(15)  of  Section  52.260,  be  determined?” 


This  problem  was  treated  generally  in  an  opinion  of  this 
office  issued  on  September  4,  1963,  to  the  Honorable  Alfred  A. 
Speer,  which  reads  in  part  as  follows s 


"Since  Subdivision  (15)  applies  to  all 
counties  wherein  the  1 total  amount  levied 
for  any  one  year  exceeds  four  million 
dollars  . . . it  is  conceivable  that  it 
could  apply  to  counties  of  the  third  and 
fourth  class.  Because  the  collectors 
in  those  counties  are  compensated  by 
commissions,  it  is  possible  that  Senate 
Bill  No,  259  could  cause  an  increase  in 
their  compensation  by  making  the  provisions 
as  to  limitations  on  the  amount  of  commis- 
sions collectors  are  allowed  to  retain 
found  in  Section  52.270,  1961  Cum.  Supp., 
inapplicable  to  such  collectors.  This 
section  imposes  limitations  on.  the  amount 
of  commissions  retainable  by  collectors  in 
the  classifications  indicated  in  Subdivisions 
(1)  through  (14)  of  Section  52.260,  but 
makes  no  reference  to  the  collectors  who 
come  within  the  newly  created  Subdivision  (15), 
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"However,  we  are  not  advised  as  to  whether 
any  counties  of'  the  third  and  fourth  classes, 
by  virtue  of  their  respective  tax  levies, 

: Ho  in  fact  come  within  the  provisions  of 
Subdivision  (15))  and  any  definitive  pro- 
nouncement in  this  area  would  be  based  solely 
on  speculation.  Suffice  it  to  say  that 
if  Subdivision  (15)  did  increase  the  amount 
of  commissions  retainable  by  removing  certain 
collectors  from  the  limitations  set  out  in 
Section  52,270,  supra.  Section  1$,  Article 
VII  of  our  Constitution  would  prevent  such 
collectors  from  receiving  compensation  in 
excess  of  the  presently  established  limits 
during  their  current  terms  of  office . State 
ex  rel.  Emmons  v.  Farmer,  (Mo,  Sup.  1917) 

196  SW  1106,  1109(5, 6]."  *..• 

When  the  Legislature  created  subdivision  (15 ) of  Section 
52,260,  RSMo  Cum.  Supp.  1963,  v&thout  imposing  a limitation 
upon  the  subdivision  (15)  collectors,  it  apparently  did  not 
foresee  the  possibility  that  any  third  or  fourth  class  counties 
would  subsequently  fall  into  this  classification.  However, 
since  Section  52.270,  RSMo  was  not  amended,  and  therefore  no 
express  limitation  upon  the  compensation  of  subdivision  (15) 
collectors  has  been  made,  the  literal  interpretation  of  the 
two  sections,  read  together,  is  in  accord  with  your  inter- 
pretation that  collectors  of  such  counties,  subject  to  the 
constitutional  prohibition  against  increases  in  compensation 
during  current  terms  of  office,  will  qualify  for  the  unduly 
large  salaries . For  example,  a collector  in  a county  wherein 
the  total  levy  amounts  to  more  than  four  million  dollars  could 
properly  claim  as  his  annual  compensation  a sum  in  excess  of 
forty  thousand  dollars . 

It  is,  of  course,  within  the  realm  of  possibility  that  a 
court  could,  by  application  of  one  of  the  accepted  rules  of 
statutory  interpretation,  construe  the  limitation  on  sub- 
division (14)  salaries  found  in  Section  52,270  as  governing 
salaries  of  collectors  in  subdivision  (15 ) counties,  in  spite 
of  the  fact  such  counties  are  not  expressly  mentioned  therein , 
However,  in  view  of  the  fact  that  the  Legislature  will  convene 
before  any  collector  can  claim  any  of  the  salaries  with  which 
we  are  here  concerned,  we  find  it  unnecessary  to  further 
explore  this  possibility  at  this  time. 
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Unquestionably,  the  most  effective 
distinct  possibility  that  some  county  '* 
in  excess  of  $40,000  per  year  is  by  1 
impose  an  express  limitation  upon 
in  counties  referred  to  in 
Sapp.  1961, 


way  of  avoiding  the 
collectors  will  be  paid 


of  collectors 
of  Section  52*260, 


Very  truly  yours, 


Attorney  General 


Enclosures 


It 


July  14,  1964 


Honorable  M.  E,  Morris 
Director,  Department  of  Revenue 
State  of  Missouri 
P.  0.  Box  898 

Jefferson  City,  Missouri  651 02 
ATTENTION:  W.  T.  Scott 
Dear  Mr.  Morris: 

This  is  in  response  to  the  request  received  from  your 
office  for  clarification  of  our  recently  issued  Opinion  No. 

87  dated  July  8,  1964.  You  have  asked  specifically  whether 
the  collector  of  St,  Charles  County  may,  under  the  facts  set 
out  in  the  request  for  that  opinion,  presently  qualify  for 
the  compensation  provided  by  subdivision  ( 13 ) of  Section 
52,260,  RSMo  Cum,  Supp.  1963*  We  further  understand  that  the 
levy  In  St,  Charles  County  now  exceeds  four  million  dollars 
per  year. 

We  are  of  the  opinion  that  the  collector  In  question  Is 
not  entitled  to  the  benefits  conferred  by  subdivision  (15) 
of  Section  52,260,  supra,  for  the  reason  that  this  would  amount 
to  an  increase  in  compensation  during  his  present  term  of 
office  as  prohibited  by  Section  13,  Article  VII,  Mo,  Const, 
1945*  It  Is  correct  that  a county  officer  may  properly,  during 
the  same  term  of  office,  advance  to  different  brackets  within 
a formula  established  by  statute  if  that  formula  is  the  one 
which  was  in  effect  at  the  time  he  commenced  his  current  term. 
State  ex  rel.  Moss  v.  Hamilton,  303  Mo.  302,  260  SW  466 j State 
ex  rel,  Harvey  v,  LInville,  318  Mo,  698,  300  SW  1066.  However, 
the  case  at  hand  presents  a slightly  different  problem. 


At  the  time  the  county  collector  in  question  commenced  his 
current  term  of  office  (March  1963),  there  was  no  subdivision 
(15),  Section  52.260,  RSMo  Cum.  Supp.  1963,  in  effect.  Subdivision 
{15)  was  added  by  the  72hd  General  Assembly  to  the  then  existing 
Section  52.260,  and  became  effective  on  October  13,  1963. 


Honorable  M.  E.  Morris 


July  14,  1964 


-2- 


Consequently,  since  this  portion  of  the  formula  set  out  by 
Section  52.260  was  not  in  effect  at  the  time  this  collector 
commenced  his  current  term,  he  may  receive  no  benefits  from 
it  and  will  retain  as  compensation  only  that  amount  provided 
for  by  subdivision  (14)  of  Section  52.260,  as  limited  by 
Section  52,270. 

As  discussed  in  Opinion  No.  303  dated  September  4,  1963* 
the  fact  that  the  limitations  imposed  as  described  above  on 
this  collector  remain  in  effect  does  not  affect  the  amount 
which  the  collector  retains  since  the  constitutional  prohibition 
upon  increases  of  his  compensation  does  not  affeet  the  other 
provisions  of  the  law.  A copy  of  the  opinion  last  referred  to 
is  attached  herewith. 

In  brief,  the  collector  of  St.  Charles  County,  as  to  his 
personal  compensation,  is  still  governed  by  the  formula  set 
out  in  subdivision  (14)  of  Section  52.260,  RSMo  1959*  and 
limited  as  provided  by  subparagraph  2 of  Section  52,270,  RSMo 
Cum.  Supp.  1961,  the  latter  of  which  provides  in  part: 

,f  . . . and  out  of  the  residue  of  commis- 
sions in  his  hands  after  deducting  the 
amounts  so  allowed,  the  collector  may  retain 
a compensation  for  his  services  at  the 
rate  of  ten  thousand  dollars  per  year.  If 
the  residue  of  commissions  is  less  than 
sufficient  to  pay  the  above  compensation, 
the  entire  residue  shall  be  allowed  to  him 
as  full  payment  for  his  services.  If  the 
residue  is  more  than  sufficient  to  pay  the 
compensation,  the  surplus  shall  be  paid  over 
to  the  state*  school,  county  and  city  in  the 
proportion  which  the  amount  collected  from 
each  bears  to  the  total  amount  of  collections. ,r 

Very  truly  yours. 


Attachment 

hMilt 


THOMAS  F.  EAGLETON 
Attorney  General 


ACCREDITATION; 
BUSINESS  COLLEGES: 
COLLEGES: 
CONTRACTS: 
INSURANCE: 

MINORS: 


Capitol  Business  College  is  not  "an  acc- 
redited university,  college  or  conserva- 
tory" within  the  meaning  of  Section  431.067, 
RSMo  Cum.  Supp.  1963;  hence,  a minor  cannot 
execute  a legally  binding  note  or  notes 
for  his  education  at  that  institution. 


May  22 » 1964 


Opinion  No.  88 


Honorable  Thomas  D.  Graham 
Speaker 

House  of  Representatives 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 


FILED 

n 


This  is  in  answer  to  a request  for  an  opinion  of  this  office 
of  February  4,  1964,  which  refers  to  Senate  Bill  No.  58  of  the 
72nd  General  Assembly  and  which  letter  reads  in  part  as  follows: 

"In  your  opinion,  would  a business  college 
such  as  Capitol  Business  College  here  in 
Jefferson  City,  come  under  the  definition 
of  college  under  this  bill,  so  that  a minor 
might  execute  a legally  binding  promissory 
note  or  notes  for  his  education  at  that  in- 
stitution? 

"Capitol  Business  College  is  accredited  as 
a two-year  school  of  business  by  the  Accred- 
iting Commission  for  Business  Schools,  which 
is  recognized  by  the  U.  S.  Commissioner  of 
Education  as  the  national  accrediting  agency 
in  the  business  school  field.  Only  one  other 
business  college  in  Missouri  has  qualified 
for  this  accreditation.  One  of  the  numerous 
requirements  for  accreditation  is  that  the 
educational  program  be  reasonably  one  of 
post-secondary  level.  The  texts  used  at 
Capitol  Business  College  are  college  texts 
and  graduation  from  high  school  or  its 
equivalent  is  required  for  admission." 

Section  1 of  Senate  Bill  No.  58  of  the  72nd  General  Assembly 
now  is  Section  431.067,  RSMo  Cum.  Supp.  1963*  which  provides  as 
follows: 
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"Any  minor  may  execute  legally  binding 
promissory  notes  and  may  legally  contract 
to  borrow  money  to  defray  the  necessary 
expenses  of  attending  any  accredited  uni- 
versity, college  or  conservatory,  and 
shall  have  full  legal  capacity  to  act  In 
his  own  behalf  for  the  purpose,  and  shall 
have  all  the  rights,  powers  and  privileges 
and  be  subject  to  the  obligations  of 
persons  of  full  age  with  respect  to  the 
contracts  and  notes." 

This  statute  allows  minors  to  execute  legally  binding  pro- 
missory notes  and  to  legally  contract  to  borrow  money  to  continue 
their  education  at  an  accredited  university,  college  or  conserva- 
tory. But  for  this  provision,  all  such  contracts  are  voidable 
by  the  minor. 

The  Accrediting  Commission  for  Business  Schools  Is  recognized 
by  the  United  States  Commissioner  of  Education  as  a national 
accrediting  agency  In  the  business  school  field.  A communication 
from  Mr.  R.  Orln  Cornett,  Acting  Assistant  Commissioner  for  Higher 
Education  of  the  Office  of  Education  in  the  Department  of  Health, 
Education,  and  Welfare,  Washington,  u.  C.,  does  not  disclose  that 
any  other  association  is  so  recognized  by  the  Commissioner.  It 
was  held  in  Louisiana  Board  of  Pharmacy  v.  Smith,  La.  App.,  65 
S.2d  654,  658,  that  the  term  "accredited  school"  meant  "a  school 
placed  on  an  accredited  or  approved  list  by  some  national  rating 
group  or  association."  Thus,  in  order  for  a business  school  to 
be  considered  as  a "university,  college  or  conservatory",  for 
the  purposes  of  Section  431.067,  RSMo  Cum.  Supp.  1963*  it  must  be 
so  accredited  as  a "university,  college  or  conservatory"  by  the 
Accrediting  Commission  for  Business  Schools,  or  a similar  recognized 
accrediting  agency. 

The  1963  - 1984  Official  Directory  of  Accredited  Institutions- 
and  Operating  Criteria  of  the  Accrediting  Commission  for  Business 
Schools  provides  for  the  classification  of  institutions  into  four 
distinct  types:  a one-year  business  school,  a two-year  business 
school,  a Junior  college  of  business,  and  a specialized  college  of 
business.  Different  specifications  and  requirements  are  established 
for  each  of  these  four  types  of  Institutions.  Capitol  Business 
College  is  accredited  as  a two-year  school  of  business  (page  14  of 
the  Official  Directory).  This  type  of  institution  is  defined  as 
follows: 
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"A  two-year  business  school  is  a post-high 
school  institution  which  offers  at  least 
one  program  of  instruction  two  school  years 
in  length,  the  objectives  of  which  are 
measured  primarily  in  terms  of  vocational 
competence,  and  completion  of  a course  is 
determined  to  a large  degree  through  the 
measurement  of  skill  attainment.  It  may 
not  consist  of  a combination  of  two  one- 
year  programs  unless  one  is  prerequisite 
to  the  other."  (Page  35  of  the  Official 
Directory) 

The  above  definition  of  a two-year  school  of  business  is 
contrasted  with  the  following  definition  of  a two-year  school  on 
a collegiate  basis: 

"A  Junior  college  of  business  Is  a Two- 
Year  collegiate  school  devoted  exclu- 
sively or  substantially  to  business  ed- 
ucation at  the  college  level,  or  a sep- 
arately administered  department  or 
division  of  business  education  within 
an  Institution  having  other  objectives. 

In  either  case  its  educational  objectives 
should  be  to  provide  specialized  instruc- 
tion sufficient  to  Insure  adequate  prepara- 
tion for  an  appropriate  semi-professional 
career.  Thus  the  curriculum  should  be 
primarily  devoted  to  business  education. 

However,  this  requirement  is  to  be  evaluated 
in  a manner  which  will  encourage  the  in- 
clusion of  subjects  having  values  of  general 
education,  when  they  contribute  to  breadth 
and  balance  of  any  course  of  study." 

(pages  36  - 37  of  the  Official  Directory) 

The  contrast  is  further  heightened  by  the  definition  that: 

"A  Specialized  College  of  Business  is  a 
four-year  collegiate  institution  devoted 
exclusively  or  substantially  to  professional 
business  education  at  the  college  level. 

This  is  Interpreted  as  referring  also  to 
separately  administered  departments,  di- 
visions, or  schools  within  specialized  in- 
stitutions also  having  other  objectives.  The 
institution  shall  be  legally  authorized  by 
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the  appropriate  state  agency  to  confer 
baccalaureate  degrees.  A baccalaureate 
degree  shall  require  the  completion  of  a 
minimum  of  120  standard  semester  hours 
normally  acquired  and  earned  over  a period 
of  8 semesters  of  15  to  19  weeks  of  in- 
struction each,  or  180  quarter  or  term 
hours  normally  earned  over  a period  of 
12  quarters  or  terms  of  ten  to  twelve 
weeks  of  instruction  each.  A standard 
quarter-,  semester-,  or  term-hour  nor- 
mally requires  an  average  of  three  class 
hours  of  work  in  class,  laboratory,  and/or 
study  each  week  for  a semester,  quarter, 
or  term.  Thus,  a three-hour  course  would 
necessitate  an  average  of  nine  hours  of 
work  per  week.  These  nine  hours  may  be 
divided  between  class  lectures  and  dis- 
cussions, laboratory,  and  individual 
study  to  suit  the  particular  course  for 
which  credit  is  allowed.  Normally,  an 
hour  refers  to  a net  of  50  minutes  of 
class  time  with  additional  time  allowed 
for  changing  classes."  (pages  43  - 44  of 
the  Official  Directory) 

In  accordance  with  the  foregoing  standards  and  definitions 
of  the  Accrediting  Commission  for  Business  Schools,  Capitol  Business 
College  is  accredited  as  a "two-year  school  of  business".  The 
Capitol  Business  College  is  not  accredited  as  a "Junior  college  of 
business"  nor  as  a "specialized  college  of  business". 

Section  431.067,  RSMo  Cum.  Supp.  1963*  was  enacted  to  enable 
minor  students  to  make  a legally  binding  contract  to  borrow  money 
for  their  education  at  an  "accredited  university,  college  or 
conservatory".  The  original  bill  authorized  notes  and  contracts 
"to  defray  the  expenses  of  attending  any  recognized  institution 
of  higher  education".  On  perfection,  the  words  "recognized  in- 
stitution of  higher  education"  were  deleted  and  the  following 
language  inserted:  "accredited  university,  college  or  conserva- 
tory" . 


The  words  "any  recognized  institution  of  higher  education" 
used  in  the  original  bill  are  rather  vague,  indefinite,  and  un- 
certain as  to  the  type,  kind,  and  character  of  institution  the 
bill  Intended  to  affect.  Consequently,  in  order  to  be  more 
specific,  the  words  "accredited  university,  college  or  conservatory" 
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were  substituted.  However-,  this  does  not  indicate  a legis- 
lative intent  to  change  the  type  and  character  of  institution 
affected.  The  legislative  intent,  in  our  view,  still  indicates 
that  the  purpose  is  to  limit  t-.he  application  of  the  act  to  in- 
stitutions of  higher  education  at  the  college  or  university 
level. 

•Also,  this  language  indicates  institutions  which  are  primarily 
academic  - teaching  arts,  sciences,  music,  and  the  professions. 

The  act,  as  indicated  by  the  language  used,  does  not  indicate  it 
intended  to  include  within  its  scope  institutions  which  are  de- 
voted to  instruction  of  a vocational  nature. 


Conclusion 


It  is  the  opinion  of  this  office  that  Capitol  Business  College 
is  not  an  "accredited  university,  college  or  conservatory"  within 
the  meaning  of  Section  431. 067,  RSMo  Cum.  Supp.  1963;  hence,  a 
minor  cannot  execute  a legally  binding  note  or  notes  for  his 
education  at  that  institution. 

The  foregoing  opinion,  which  I.  hereby  approve,  was  prepared 
by  my  assistant,  Thomas  E.  Eichhorst. 


Yours  very  truly. 


• . * i 

y . • . LINCOLN  UNIVERSITY:  The  State  Treasurer  should  not  transfer  the 

• balance  in  the  Lincoln  University  Fund  to 

STATE  TREASURER:  the  General  Revenue  Fund. 


Opinion  No. 


March  11,  1964 


Honorable  Milton  Carpenter 
Treasurer  of  the  State  of  Missouri 
State  Capitol 
Jefferson  City,  Missouri 

Dear  Mr.  Carpenter: 

This  is  in  answer  to  a request  for  an  opinion  of  this 
of  February  10,  1964,  which  reads  as  follows: 

"Should  the  State  Treasurer  transfer  the  balance 
in  the  Lincoln  University  Fund  to  the  General 
Revenue  Fund  in  accordance  with  Missouri  Statute 
33.080." 

Section  33-080,  RSMo  1959: 

"All  fees,  funds  and  moneys  from  whatsoever 
source  received  by  any  department,  board, 
bureau,  commission,  institution,  official 
or  agency  of  the  state  government  by  virtue 
of  any  law  or  rule  or  regulation  made  in 
accordance  with  any  law,  shall,  by  the 
official  authorized  to  receive  same,  and  at 
stated  intervals  of  not  more  than  thirty 
days  be  placed  in  the  state  treasury  to 
the  credit  of  the  particular  purpose  or 
fund  for  which  collected,  and  shall  be 
subject  to  appropriation  by  the  general 
assembly  for  the  particular  purpose  or 
fund  for  which  collected  during  the  biennium 
in  which  collected  and  appropriated.  The 
unexpended  balance  remaining  in  all  such 
funds  (except  3uch  unexpended  balance  as 
may  remain  in  any  fund  authorized,  collected 
and  expended  by  virtue  of  the  provisions 
of  the  constitution  of  this  state),  shall 
at  the  end  of  the  biennium  and  after  all 
warrants  on  same  have  been  discharged  and 
the  appropriation  thereof  has  lapsed,  be 
transferred  and  placed  to  the  credit  of 
the  ordinary  revenue  fund  of  the  state  by 
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the  state  treasurer.  Any  official  or  other 
person  who  shall  willfully  fail  to  comply 
with  any  of  the  provisions  of  this  section, 
and  any  person  who  shall  willfully  violate 
any  provision  hereof,  shall  be  deemed  guilty 
of  a misdemeanor;  provided,  that  all  such 
money  received  by  the  curators  of  the 

University  of  Missouri  except  those  funds 
required  by  law  or  by  instrument  granting 
the  same  to  be  paiid  into  the  seminary  fund 
of  the  state,  is  excepted  herefrom,  and  in 
the  case  of  other  state  educational  insti- 
tutions there  is  excepted  herefrom,  gifts 
or  trust  funds  from  whatever  source; 
appropriations;  gifts  or  grants  from  the 
federal  government,  private  organizations 
and  individuals;  funds  for  or  from  student 
activities;  farm  or  housing  activities;  and 
other  funds  from  which  the  whole  or  some 
part  thereof  may  be  liable  to  be  repaid  to 
the  person  contributing  the  same,  and  hos- 
pital fees.  All  of  the  above  excepted  funds 
shall  be  reported  in  detail  quarterly  to  the 
governor  and  biennially  to  the  general 
assembly."  (Emphasis  added) 

Section  175-040,  RSMo  1959: 

"It  is  hereby  provided  that  the  board  of 
curators  of  the  Lincoln  University  shall 
organize  after  the  manner  of  the  board  of 
curators  of  the  state  University  of  Missouri; 
and  it  is  further  provided,  that  the  powers, 
authority,  responsibilities,  privileges, 
immunities,  liabilities  and  compensation  of 
the  board  of  curators  of  the  Lincoln  Univer- 
sity shall  be  the  same  as  those  prescribed 
by  statute  for  the  board  of  curators  of  the 
state  University  of  Missouri,  except  as 
stated  in  this  chapter." 

Prom  the  above,  it  would  appear  to  be  plain  that  it  was  the 
intent  of  the  framers  of  Section  175-040  that  the  board  of  cura- 
tors of  Lincoln  University  should  be  in  precisely  the  same  situa- 
tion as  the  board  of  curators  of  the  University  of  Missouri.  It 
seems  clear  that  the  intention  of  the  General  Assembly  was  that 
all  statutory  provisions  with  respect  to  the  curators  of  the 
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University  of  Missouri  would  automatically  apply  to  the  curators 
of  Lincoln  University  unless  otherwise  provided  in  Chapter  175> 
RSMo . 


The  words  of  Section  175*0^0  "except  as  stated  in  this  chap- 
ter." are  an  interpretative  aid;  and,  in  this  respect,  we  direct 
attention  to  50  Am.  Jr.  §220,  which  reads: 


"*  * * where  a rule  of  construction  is 
contained  in  the  statute  itself,  that  rule 
should  be  applied  if  it  is  necessary  to 
use  any  rules  of  construction  in  determin- 
ing the  meaning  of  the  law." 


We  find  no  provision  in  Chapter  175  RSMo  making  the  exception 
in  Section  33«080  inapplicable  to  Lincoln  University.  Therefore, 
such  exception  in  Section  33.080  applicable  to  the  University  of 
Missouri  applies  also  to  Lincoln  University. 


CONCLUSION 


Therefore,  it  is  our  opinion  that  the  State  Treasurer  should 
not  transfer  the  balance  In  the  Lincoln  University  Fund  to  the 
General  Revenue  Fund. 


The  foregoing  opinion  which  I hereby  approve,  was  prepared 
by  my  assistant,  Thomas  E.  Eichhorst. 


Yours  very  truly 


Attorney  General 
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INSURANCE:  Articles  of  Incorporation  of  Republic  States 
Life  Insurance  Company 


OPINION  NO.  95 


February  12,  1964 


Honorable  Ralph  H.  Huggins,  Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Huggins: 

Receipt  is  acknowledged  of  your  letter  of  February  10, 
1964,  with  which  you  submitted  to  this  office  an  executed 
copy  of  Articles  of  Incorporation,  including  a Declaration 
of  Intention  of  original  incorporators,  of  the  proposed 
Republic  States  Life  Insurance  Company.  Also  forwarded  with 
your  request  for  an  opinion  concerning  the  documents  hereto- 
fore referred  to  was  proof  of  publication  of  the  same  as 
required  by  Section  376.070  KSrto  1959. 

An  exaalnatlon  of  the  docunenta  referred  to  in  the 
preceding  paragraph  nas  been  cade  aa  required  by  section 
376.070  KSMo  1959,  and  it  la  the  opinion  of  thia  office  that 
tha  sane  are  found  to  be  in  accordance  with  provisions  of 
sections  376.010  to  376.670  R&fo  1959#  ae  amended,  and  not 
inconsistent  with  the  constitution  and  laws  of  this  state 
and  the  United  states. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Julian  L.  O'Malley. 

Yours  vary  truly. 


Vagrancy: 
Misdemeanor : 
Nonsupport : 
Criminal  Law: 


A man  may  be  prosecuted  under  Section  563.340, 
1959*  relating  to  vagrancy,  for  his  willful 
neglect  or  refusal  to  support  his  family,  even 
though  he  is  divorced  at  the  time  prosecution 
is  initiated,  if  such  willful  neglect  or 
refusal  is  alleged  to  have  taken  place  prior 
to  said  divorce. 


March  11,  1964 


Honorable  William  H.  Knox 
Assistant  Prosecuting  Attorney 
City  of  St.  Louis 
Municipal  Courts  Building 
14th  and  Market  Streets 
St.  Louis,  Missouri 

Dear  Mr.  Knox: 

This  is  in  reply  to  your 
1964,  in  which  you  ask: 


OPINION  NO,  96 


opinion  request  of 
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"Please  advise  this  office  as  to  what 
effect,  if  any,  a divorce  would  have 
on  the  clause  which  states,  'and  every 
able  bodied  married  man  who  shall 
neglect  or  refuse  to  provide  for  the 
support  of  his  family.'  Since  the 
divorce  the  parties  are  not  married 
anymore . 

"Does  the  statute  apply  under  these 
circumstances?" 


Section  563.340,  RSMo  1959*  states  in  part  as  follows: 


"*  * * every  able-bodied  married  man 
who  shall  neglect  or  refuse  to  provide 
for  the  support  of  his  family,  * * * 
shall  be  deemed  a vagrant,  and,  upon 
conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  county  jail  not 
less  than  twenty  days,  or  by  fine  not 
less  than  twenty  dollars,  or  by  both 
such  fine  and  imprisonment." 

1 

This  is  a criminal  statute.  Such  statutes  defining 
crimes  are  required  to  be  construed  liberally  in  favor  of 
the  defendant  and  strictly, against  the  state.  State  v. 

Katz  Drug  Company,  Mo.,  332  S.W.  2d  678,  682  [3].  Further- 
more, in  the  construction  of  a statute,  the  primary  purpose 
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is  to  ascertain  the  legislative  intent.  That  intent  should 
be  found,  if  possible,  from  the  wording  of  such  statute.  A 
criminal  statute  does  not  include  persons  other  than  those 
which  are  clearly  described  in  the  statute.  State  v.  Hall, 
Mo.,  351  S.W.  2d  460,  463  [2,3]. 

The  language  used  by  the  Legislature  in  that  portion  of 
Section  563.3^0j  RSMo  1959*  with  which  this  opinion  is 
concerned  clearly  designates  that  the  Legislature  intended 
"to  restrict  its  application  to  a man  who  was  able  bodied 
and  married. 

In  State  v.  Padberg,  Mo.App.,  115  S.W.  2d  72,  74  [3], 
the  St.  Louis  Court  of  Appeals  declared  that  the  provisions 
of  this  statute  were  leveled  "against  the  able-bodied 
married  man,  who,  having  the  ability  to  do  so,  either 
neglects  or  refuses  to  furnish  the  support  mentioned.  That 
is  the  vagabond  husband;  ..."  (emphasis  ours). 

Unquestionably  a man  who  is  divorced  does  not  fall 
within  the  category  of  a husband,  and,  therefore,  is  not 
within  the  class  of  persons  this  statute  is  leveled  against. 
The  man's  classification,  however,  is  to  be  determined  as 
of  the  time  the  willful  neglect  or  refusal  to  support  his 
family  took  place,  and  not  as  of  the  time  prosecution  there- 
for is  initiated.  Hall  v.  State,  Ala.,  14  So.  867. 

CONCLUSION 


A man  may  be  prosecuted  under  Section  563-3^0,  RSMo 
1959*  relating  to  vagrancy,  for  his  willful  neglect  or 
refusal  to  support  his  family,  even  though  he  is  divorced 
at  the  time  prosecution  is  initiated,  if  such  willful 
neglect  or  refusal  is  alleged  to  have  taken  place  prior  to 
said  divorce. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  George  W.  Draper,  II. 

Very  truly  yours. 


Attorney  General 


Opinion  No.  98 
Answered  by  Letter 


March  4,  1964 


Honorable  Maurioe  Sohechter 
State  Senator,  13th  District 
4l  Country  Pair  Lane 
Creve  Coeur  41,  Missouri 

Dear  Senator  Sohechter t 

This  is  in  response  to  your  request  for  an  opinion  dated 
February  11,  1964.  Tour  request  reads  as  follows* 

"One  of  the  fourth  class  cities  in  St.  Louis 
County  eleotB  its  Marshall -Col lector  eaeh 
two  years  and  by  ordinance  pays  him  a salary 
of  $575 • 00  per  month. 

’The  Board  of  Aldermen  of  such  city  has  recent- 
ly passed  an  ordinance  whereby  the  salary  of 
the  Marshall -Col lector  shall  be  Increased  pro- 
gressively and  such  ordinance  is  as  follows* 

"Starting  salary  - $527.00  per  month 
After  12  months  service  - $553.00  per  month 

After  24  months  service  - >581. 00  per  month 

After  36  months  service  - $610.00  per  month 

After  48  months  service  - *641.00  per  month 

After  66  months  servioe  - $673.00  per  month. 

” Involved  herein  is  whether  the  progressive  in 
crease  in  salaries  1b  in  violation  of  the  con- 
stitutional prohibition  increasing  salaries 
during  the  term  of  office  of  an  elected  official 
without  giving  him  increased  duties. 

"May  I please  have  your  opinion  respecting  the 
validity  of  such  an  ordinance." 

As  we  understand  the  facts  submitted  in  your  letter,  the 
oity  officer  in  question  has  been  elected  for  a two-year  term 
and  an  ordinance  was  passed  prior  to  the  beginning  of  this  two- 
year  term,  fixing  his  salary  at  $575  per  month.  You  further 
indicate  that  recently  the  city,  by  ordinance,  has  provided 
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for  a progressive  Increase  in  salary  based  on  length  of 
service.  It  is  our  understanding  that  you  desire  to  know 
whether  these  progressive  increases  can  be  made  effective 
during  the  current  two-year  term  of  the  officer  Involved. 

We  believe  that  both  the  statutes  and  the  State  Consti- 
tution prohibit  an  increase  of  this  type.  Section  79.270, 
RSMo  1959.  whioh  is  applicable  to  fourth  class  cities  pro- 
vides as  follows: 


"The  board  of  aldermen  shall  have  power 
to  fix  the  compensation  of  all  the  of- 
ficers and  employees  of  the  city,  by 
ordinance.  But  the  salary  of  an  officer 
shall  not  be  changed  during  the  time  for 
which  he  was  elecl 
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ted  or  appointed.” 


Article  VII,  Section  13  of  Missouri^  Constitution 
reads  as  follows: 


"The  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased 
during  the  term  of  office;  nor  shall  the 
term  of  any  officer  be  extended." 

It  appears  that  the  ordinance  which  you  describe,  as 
applied  to  an  officer  already  elected  for  a current  term, 
would  be  in  violation  of  the  above  provisions.  Our  office 
Issued  official  opinion  No.  172  on  May  24,  1963,  to  the 
Honorable  John  L.  Fitzgerald,  Member,  Missouri  House  of 
Representatives.  This  opinion  involved  similar  facts  and 
we  are  enclosing  a copy  of  it  for  your  convenience. 

Very  truly  yours. 


Enc . 

CB:df 


THOMAS"?.  EAGLETON 

Attorney  Qeneral 


BANKS 

STATE  FUNDS 
STATE  TREASURER 
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Opinion  No.  99  Answered  by  Letter 
(Eichhorst ) 


Honorable  Milton  Carpenter 
state  Treasurer 
State  Capitol 
Jefferson  City,  Missouri 

Osar  Mr.  Carpenters 

This  is  In  answer  to 

'IX  a Missouri  Bank  has  $10,000.00  Federal 
Deposit  Insurance  Corporation  Coverage 
should  they  be  requested  to  post  additional 
collateral  to  secure  State  funds  In  a Time 
Deposit  - Open  Account  in  the  amount  of 
$10,000.00. " 

Section  30.270,  RSMo  1959  requires  security  for  state 
deposits  "of  an  amount  equal  at  least  to  one  hundred  and  ten 
per  cent  of  the  aggregate  amount  on"  deposit,  less  the  amount, 
if  any,  which  is  an  insured  deposit''  under  FDZC.  On  a deposit 
of  $10,000.00,  you  would  subtract  the  maximum  FDZC  amount  which 
la  also  $10,000.00,  leaving  nothing  on  which  the  110$  require- 
ment would  apply. 

In  fact,  in  1557,  Senate  Bill  89  (Laws,  1537,  p.  WA,  51) 
removed  the  five  thousand  dollar  limit,  the  previous  amount  of 
.'.vaxioum  FDZC  Insured  deposits,  and  inserted  general  language 
which  would  allow  the  present  maximum  amount  of  FOZC  insured 
deposits  to  be  subtracted  from  the  amount  upon  which  the  110$ 
security  requirement  would  operate. 

fours  very  truly. 


the  following  questions 
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Attorney  General 


Opinion  telephone  request 
answered  by  letter 
(Siddens) 

Opinion  No.  100 


February  13,  1964 


Honorable  J.  E.  Schellhorn 
Representative  - Second  District 
Buchanan  County 
2610  Penn  Street 
St.  Joseph,  Missouri 

Dear  Mr.  Schellhorn: 

With  reference  to  your  telephone  conversation  with 
Gordon  Siddens,  Assistant  Attorney  General,  on  February  12, 

1964,  concerning  the  validity  of  candidate  filings  for  the 
1964  Primary  Election  in  Buchanan  County,  we  understand  the 
following  to  be  the  facts. 

The  treasurer  of  the  Buchanan  County  Democratic  Committee 
died  in  December  1963.  The  County  Committee  did  not  meet  to 
elect  a new  treasurer  until  February  1964.  In  the  meantime, 
several  persons  filed  candidacies  in  Buchanan  County  and  paid 
filing  fees  to  the  Buchanan  County  Committee,  and  obtained 
receipts  therefor  from  the  secretary  of  the  County  Committee 
who  acted  as  treasurer  without  official  authority  to  so  act. 

Your  question  is  whether  or  not  these  filings  and  these  re- 
ceipts signed  by  the  secretary  of  the  County  Committee  are 
valid. 


fTud"1 
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This  question  is  governed  by  Section  120.350,  Revised 
Statutes  of  Missouri  1959,  as  amended,  1963  Cumulative  Supple- 
ment. We  enclose  herewith  a copy  of  an  opinion  Issued  by  this 
office  dated  June  4,  1954,  to  C.  D.  Hamilton.  In  addition  to 
the  case  of  State  ex  rel.  Haller  vs.  Arnold,  277  Mo.  474, 

210  SW  374,  375,  cited  in  the  above  opinion,  there  are  other 
more  recent  cases  which  follow  the  same  principles.  State 
ex  rel.  Neu  vs.  Waechter,  332  Mo.  574,  5o  SW2d  971;  State 
ex  rel.  Prelsler  vs.  Woodward,  340  Mo.  906,  105  SW2d  912;  and 
State  ex  rel.  Dodd  vs.  Dye,  Mo.  App.,  163  SW2d  1055. 


0 


Honorable  J.  E.  Schellhorn 


-2- 


February  13,  1964 


The  essential  fact  is  that  the  filing  fee  has  in  fact 
been  paid  within  the  proper  time  to  the  County  Committee. 

The  issuance  of  the  receipt  and  the  form  thereof  is  not  of 
vital  importance.  In  my  opinion,  the  receipts  issued  by  the 
secretary  acting  as  treasurer,  even  though  without  official 
authority  of  the  Committee,  are  valid  for  the  purposes  of 
compliance  with  Section  120.350.  Since  there  is  plenty  of 
time  to  do  so  before  the  filing  deadline,  it  would  be  per- 
missible for  the  County  Committee  treasurer  to  now  issue 
appropriate  receipts  showing  the  payment  of  the  fees  and  now 
filing  the  same  with  the  county  clerk. 

Yours  very  truly. 
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THOMAS  F.  eAGLETON 
Attorney  General 


Opinion  No.  101  Ans.  by  Letter 
(Stephan) 


March  19,  1964 


Honorable  Prank  M.  Kars ten 
Member,  United  States  House 
of  Representatives 
Washington,  D.  C. 

Dear  Mr.  Karsten: 

This  la  In  response  to  your  letter  of  January  20,  1964, 
Inquiring  as  to  the  amount  which  may  be  legally  expended  by 
a candidate  for  the  United  States  Congress  from  the  First 
Congressional  District  In  the  August  1964  primary  election  as 
well  as  the  November  1964  general  election. 

Such  matters  are  provided  for  generally  in  Chapter  129, 
RSMo  1959,  and  specifically  In  Section  129*100  which  reads  as 
follows: 


"No  candidate  for  congress  or  for  any  public 
office  In  this  state,  or  In  any  county,  dis- 
trict or  municipality  thereof,  which  office 
Is  to  be  filled  by  popular  election,  shall  by 
himself  or  by  or  through  any  agent  or  agents, 
committee  or  organization,  or  any  person  or 
persona  whatsoever,  in  the  aggregate  pay  out  or 
expend,  or  promise  or  agree  or  offer  to  pay, 
contribute  or  expend  any  money  or  other  valu- 
able thing  in  order  to  secure  or  aid  In 
securing  his  nomination  or election,  or  the 
nomination  or  election  of  any  other  person 
or  persons,  to  any  office  to  be  voted  for 
at  the  same  election,  or  In  aid  of  any  party 
or  measure,  in  excess  of  the  sum  of  eight 
dollars  for  each  one  hundred  voters.  The 
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number  of  voters  shall  be  ascertained  by 
the  total  number  of  votes  cast  for  all 
the  candidates  for  president  in  the  state,  or 
in  any  county,  district  or  municipality 
thereof,  at  the  last  preceding  regular  elec- 
tion held  to  fill  the  same.  Any  payment, 
contribution  or  expenditure,  or  promise,  agree- 
ment or  offer  to  pay,  contribute  or  expend 
any  money  or  other  valuable  thing  in  excess  of 
said  Siam,  for  3uch  objects  or  purposes,  is 
hereby  declared  unlawful . For  the  purpose 
of  this  section,  a primary  election  and  the 
following  general  election  shall  be  considered 
separate  elections." 

Examination  of  Section  128.212,  Cum.  Supp.  1963  reveals 
that  the  First  Congressional  District  is  now  composed  of  the 
wards  in  the  City  of  St.  Louis  and  the  townships  in  St.  Louis 
County  which  are  listed  below.  The  Boards  of  Election  Commis- 
sioners of  the  city  and  county  provided  the  figures  which 
appear  below.  The  figures  to  the  right  of  the  named  political 
subdivision  represent  the  votes  cast  in  each  such  area  in  the 
i960  presidential  election  with  the  letter  "K"  reflecting  the 
number  of  votes  cast  for  John  F.  Kennedy  and  "N"  reflecting 
the  number  of  votes  cast  for  Richard  M.  Nixon: 


COUNTY 

Florissant  Township 

00  17,989 

(N)  9,322 

St.  Ferdinand  Township 

(K)  21,728 

(N)  10,475 

Normandy  Township 

(K)  10,805 

(N)  6,617 

Washington  Township 

00  5,282 

(N)  2,782 

CITY 

Ward  1 

00  8,429 
(N)  4,902 
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CITY  (continued) 


Ward 

2 

(K)  5,918 
(N)  2,515 

Ward 

3 

(K)  6,051 
(N)  1,997 

Ward 

4 

(K)  9,071 

(N)  1,911 

Ward 

5 

(K)  7,250 
(N)  1,142 

Ward 

19 

(K)  6,557 

(N)  1,017 

Ward 

20 

(K)  8,491 
(N)  2,493 

Ward 

21 

M 6,763 
(H)  3,087 

Ward 

22 

M 8'£°° 

(N)  1,825 

Ward 

27 

(K)  7,914 
(N)  4,059 

TOTAL  184,872 

We  are  aware  of  the  fact  that,  after  the  i960  presidential 
election  (although  prior  to  the  general  election  of  1962),  the 
boundaries  of  the  First  Congressional  District  were  changed. 
However,  we  believe  that  a fair  reading  of  Section  129.100, 
supra,  requires  that  it  be  applied,  where  there  has  been  a 
boundary  change,  by  determining  the  total  votes  cast  in  the 
last  presidential  election  in  the  area  that  now  comprises  the 
district  and  subjecting  this  figure  to  the  workings  of  the 
formula  prescribed  in  Section  129.100. 
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Therefore,  on  the  basis  of  the  figure  set  out  above,  it 
appears  that  the  maximum  expenditure,  under  Missouri  law,  that 
can  be  made  by  a candidate  for  election  to  the  United  States 
House  of  Representatives  from  the  First  Congressional  District 
would  be  $14,789.76.  This  amount  was  determined  by  dividing 
the  total  number  of  votes  cast  in  the  area  that  now  comprises 
the  First  Congressional  District  in  the  i960  presidential 
election  by  one  hundred  and  multiplying  the  quotient  by  eight 
dollars,  i.  e.,  * $8.00  . $14,789.76. 

As  you  will  note  from  the  final  sentence  of  Section 
129.100,  the  primary  and  the  following  general  election  are 
regarded  as  separate  elections.  Therefore,  insofar  as  state 
law  is  concerned,  the  maximum  expenditure  in  each  election  will 
be  the  figure  set  out  above. 

Turning  to  applicable  federal  statutes,  however,  we  find 
a considerably  smaller  amount  permitted.  Section  248,  Title  2, 
USCA,  reads  as  follows: 

"(a)  A candidate,  in  his  campaign  for 
election,  shall  not  make  expenditures  in 
excess  of  the  amount  which  he  may  lawfully 
make  under  the  laws  of  the  State  in  which 
he  is  a candidate,  nor  in  excess  of  the 
amount  which  he  may  lawfully  make  under 
the  provisions  of  this  title. 

"(b)  Unless  the  laws  of  his  State  pre- 
scribe a less  amount  as  the  maximum  limit 
of  campaign  expenditures,  a candidate  may 
make  expenditures  up  to— 

"(1)  The  sum  of  $10,000  if  a candidate 
for  Senator,  or  the  sum  of  $2,500  if  a 
candidate  for  Representative,  Delegate, 
or  Resident  Commissioner;  or 

"(2)  An  amount  equal  to  the  amount  ob- 
tained by  multiplying  three  cents  by  the 
total  number  of  votes  cast  at  the  last 
general  election  for  all  candidates  for 
the  office  which  the  candidate  seeks, 
but  in  no  event  exceeding  $25,000  if  a 
candidate  for  Senator  or  $5*000  if  a 
candidate  for  Representative,  Delegate, 
or  Resident  Commissioner. 
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"(c)  Money  expended  by  a candidate  to 
meet  and  discharge  any  assessment*  fee 
or  charge  made  or  levied  upon  candidates 
by  the  laws  of  the  State  in  which  he 
resides*  or  expended  for  his  necessary 
personal*  traveling*  or  subsistence  ex- 
penses, or  for  stationery*  postage* 
writing*  or  printing  (other  than  for 
use  on  billboards  or  In  newspapers)* 
for  distributing  letters,  circulars,  or 
posters,  or  for  telegraph  or  telephone 
service,  shall  not  be  included  In  deter- 
mining whether  his  expenditures  have 
exceeded  the  sum  fixed  bv  paragraph  (l) 
or  (2)  of  subdivision  (b)  as  the  limit 
of  campaign  expenses  of  a candidate." 

According  to  the  1963-1964  Roster  published  by  the  Missouri 
Secretary  of  State,  the  total  vote  in  the  1962  general  election 
for  Representative  from  the  First  Congressional  District  was 
116,305  (82,216  you  received  plus  34*089  received  by  your  opponent). 
By  applying  the  formula  prescribed  by  subsection  (b)  (2)  of  Sec- 
tion 248,  supra,  to  this  figure*  we  arrive  at  the  amount  of 
$3,489.15  as  the  maximum  expenditure  in  the  forthcoming  campaign. 

It  should  be  noted,  however*  that  subsection  (c)  of  the 
statute  in  question  specifically  excludes  many  Items,  th$  cost 
of  which  might  otherwise  be  regarded  as  campaign  expenditures. 
Furthermore,  subsection  (a)  of  Section  24l,  which  defines  terms 
employed  In  subsequent  sections  including  Section  248*  provides 
that  T'The  term  'election'  Includes  a general  or  special  election, 
but  does  not  Include  a primary  election  or  convention  of  a 
political  party;  ..."  Hence*  the  limitations  imposed  by 
Section  248  would  not  apply  In  the  coming  primary  election. 

Therefore,  in  the  primary  election,  only  the  law  of  this 
state  will  apply  which*  as  discussed  above*  limits  expenditures 
to  $14,789 .76.  In  the  general  election,  however*  the  federal 
statutes  will  operate  to  limit  expenditures  other  than  those  ex- 
cluded by  Section  248  to  $3*489.15.  And,  of  course*  the  limita- 
tion Imposed  by  Section  129.100*  RSMo  1959*  will  still  apply  to 
general  election  expenditures  though  It  would  not  ordinarily 
be  operable  unless  large  expenditures  are  made  in  the  categories 
excluded  by  Section  248,  Title  2,  USCA. 
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We  sincerely  hope  that  the  foregoing  will  be  of  assistance 
to  you. 


Very  truly  yours. 


AJS:  It:  lo 


Tir<3MASTrEAOLEf(5iT 
Attorney  General 


Opinion  No.  103 
Answered  by  Letter 


Honorable  Kennard  L.  Pen ton 
Assistant  Prosecuting  Attorney 
St,  Charles  County 
First  National  Bank  Building 
St.  Charles , Missouri 

Dear  Mr.  Fenton: 

In  your  letter  of  February  13,  1964,  you 
inquire  as  to  whether  the  cleric  in  the  county 
magistrate  court  can  use  a legible  "rubber 
stamp"  to  make  entries  in  a record  book  instead 
of  the  present  time-consuming  method  of  typing 
in  these  entries. 

We  believe  that  either  of  the  methods 
which  you  inquire  about  are  appropriate  if  they 
result  in  a permanent  and  legible  record  entry. 

Very  truly  yours. 


t 


Attorney  Oeneral 


CB:df 


•PINION  NO.  104 
Answered  by  Letter 


Pebruary  18,  1964 


Honorable  Herman  0,  Kidd 
Representative,  Randolph  County 
Route  No*  1 

Jacksonville,  Missouri 
Dear  Mr.  Kidd* 

This  is  In  reply  to  your  Inquiry  concerning  the  tax 
status  of  Community  Memorial  Hospital  in  Moberly,  Missouri. 

You  Indicate  that  the  hospital  Is  a domestic  corpora- 
tion organized  under  the  Not-for-Profit  corporate  act  of 
Missouri.  Tills  office  issued  an  opinion  dated  February  12, 
1959,  holding  that  this  corporation's  charter  and  by-laws 
were  consistent  with  Its  being  a tax-exempt  organization. 

You  further  indicate  that  pursuant  to  the  provisions  of 
Section  137*270,  R3Mo  1959*  the  county  court  of  Randolph 
County  did  correct  erroneous  assessments  of  the  property 
of  the  said  hospital  for  the  years  1958*  1959*  i960,  1961, 
and  1962,  by  reducing  the  assessments  to  zero  and  striking 
from  the  collector's  aooounts  the  delinquent  taxes,  upon 
the  ground  that  the  said  hospital  was  in  fact  a charitable 
organization  using  Its  property  for  charitable  purposes, 
under  Section  137.100,  RSMo  1959#  and  Article  X,  Section  6, 
Constitution  of  Missouri.  This  office.  In  an  opinion  Issued 
on  June  12,  1963,  ruled  that  the  county  court  had  Jurisdic- 
tion to  correct  taxes  extended  against  exempt  property. 

You  Inquire  as  to  whether  Section  94.050,  RSMo  1959# 
precludes  the  city  from  correcting  Its  previous  assessments 
for  these  same  years  and  thereby  making  them  conform  to  the 
assessment  records  previously  corrected  by  the  Randolph 
County  Court.  Section  94.050  provides  as  follows! 

"The  city  council  shall  have  no  power  to  re- 
lieve any  person  from  the  payment  of  any  tax, 
or  exempt  any  person  from  any  burden  imposed 
by  law/' 
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We  believe  that  this  section  has  no  application  to 
the  problem  here  involved.  It  simply  prohibits  any  ac- 
tion on  the  part  of  the  city  council  which  would  relieve 
any  person  from  paying  any  lawful  tax  or  burden  imposed 
by  law.  If,  in  the  present  instance,  the  hospital  was 
erroneously  assessed,  then  of  course  such  erroneous 
assessment  would  not  constitute  a lawful  tax  or  a burden 
imposed  by  law. 

We  have  read  the  other  statutory  sections  cited  in 
your  inquiry  and  we  believe  that  the  law  can  be  summarized 
as  follows t The  oounty  court  has  authority  to  hear  and 
detexmine  allegations  of  erroneous  assessment  at  any  term 
of  the  court  before  the  taxes  are  paid,  on  appropriate 
application  therefor.  If  the  municipal  corporation  in 
the  county  involved  has  likewise  levied  or  attempted  to 
levy  an  erroneous  assesement,  the  city  council  has  the 
power  and  authority  to  correct  the  erroneous  assessments. 

We  hope  that  the  above  discussion  will  be  helpful  in 
resolving  the  questions  here  involved. 

Very  truly  yours. 


CB:df 


mm  77  mbi vm 

Attorney  General 


(l)  County  engineer  of  a third  class  county  is  not 
authorized  to  purchase  material  and  incur  expenses 
on  behalf  of  county  in  absence  of  order  of  record 
by  county  court;  (2)  New  county  highway  engineer 
has  no  authority  to  approve  unauthorized  expenditures 
incurred  by  former  county  highway  engineer  and  the 
county  court  may  not  ratify  and  pay  such  bills; 

(3)  Presiding  judge  of  the  county  court  is  not 
required  to  sign  warrants  for  expenses  incurred  by 
unauthorized  county  officer;  (4)  County  warrant  not 
signed  by  presiding  Judge  of  county  court  cannot  be  lawfully  issued; 

(5)  Without  order  of  record,  county  clerk  may  not  issue  and  presiding 
Judge  is  not  authorized  to  sign  county  warrant. 

Opinion  No.  105 


COUNTY  CLERK: 
COUNTY  COURT: 
COUNTY  HIGHWAY 
ENGINEER: 

COUNTY  WARRANTS: 
HIGHWAY  ENGINEER: 
PRESIDING  JUDGE: 
PURCHASES: 
WARRANTS: 


October  14,  1964 


Honorable  Rolin  T.  Boulware 
Prosecuting  Attorney 
Shelby  County 
Shelbyville,  Missouri 

Dear  Mr . Boulware : 

Your  recent  request  for  an  opinion  of  this  office  involves 
questions  concerning  the  County  Highway  Engineer  and  the  County 
Court  of  Shelby  County.  Shelby  County  is  a county  of  the  third 
class.  Prom  the  information  you  gave  this  office  in  your  letter 
and  in  a subsequent  telephone  conversation,  the  situation  appears 
to  be  as  set  out  in  the  following  paragraphs . 

The  then  Shelby  County  Highway  Engineer  prior  to  December  31, 
1963,  incurred  certain  expenses  totalling  $740.19  for  county  high- 
way purposes  which  were  charged  to  the  county.  The  purchases  were 
for  motor  fuel,  minor  repairs  on  equipment  and  smaller  items  of 
expense.  In  the  past  the  county  court  had  paid  such  similar 
expenses  without  an  order  of  record  authorizing  the  county  highway 
engineer  to  incur  such  expenses . 

The  County  Court  has  now  refused  to  pay  the  expenses  incurred 
and  also  refused  to  pay  similar  expenses  for  1964  totalling 
$768.13  Incurred  by  the  present  County  Highway  Engineer  appointed 
on  January  1,  1964.  The  former  County  Highway  Engineer  has 
refused  to  approve  the  bills  by  signing  them.  The  new  County 
Highway  Engineer  approved  both  the  bills  he  incurred  and  the 
former  engineer's  bills  by  signing  them. 

The  County  Road  Fund  was  then  and  is  now  sufficient  to  pay 
for  these  expenses . However,  the  Presiding  Judge  of  the  County 
Court  has  refused  to  sign  the  county  warrants  to  pay  the  bills 
as  he  believes  the  expenses  were  not  properly  authorized. 

Coming  to  your  first  question,  you  ask: 
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"Does  the  County  Highway  Engineer  have 
authority,  in  the  absence  of  a County 
Court  order  made  of  record,  to  purchase 
materials  and  incur  expenses  and  charge 
same  to  the  County  Court,  assuming,  of 
course,  that  the  materials  he  orders  are 
for  legitimate  county  purposes?" 

While  the  highway  engineer  of  a third  class  county  under 
Section  61.220  RSMo  is  authorized  to  supervise  expenditures  of 
county  and  district  funds  by  county  road  overseers  and  the 
county  court  must  have  the  engineer's  approval  before  it  pays 
such  expenditures,  such  statute  does  not  authorize  the  county 
highway  engineer  to  make  such  expenditures  himself.  Nor  can 
we  find  any  other  statutory  authority  for  a county  highway 
engineer  of  a third  class  county  to  make  expenditures  for 
motor  fuel,  minor  repairs  on  equipment  or  other  small  items  of 
expense.  See  also  enclosed  opinion  to  Honorable  John  E.  Brooks, 
under  date  of  June  10,  1947. 

We  note  that  the  county  court  did  not  authorize  the  high- 
way engineer  to  make  these  purchases  by  an  order  of  record. 
Assuming  it  might  be  held  that  there  was  implied  authority  in 
the  engineer  to  make  such  purchases  based  on  the  prior  actions 
of  the  county  court  in  paying  for  similar  purchases  by  the 
engineer  in  the  past  such  course  of  conduct  does  not  obligate 
the  county.  A county  court  speaks  only  through  its  record. 

For  the  engineer  to  have  authority  to  bind  the  county,  it  is 
necessary  that  there  be  an  order  of  record  authorizing  him  to 
make  such  purchases.  Missouri-Kansas  Chemical  Co.  v.  Christian 
County,  352  Mo.  1087,  180  SW2d  735 J Boatright  v.  Saline  County, 
350  Mo.  945,  169  SW2d  371;  State  v.  Miller,  Mo.  App.,  297  SW2d 
oil.  See  also  Section  431.090  RSMo,  which  provides  as  follows: 

"The  county  court  may,  by  an  order  entered 
of  record,  appoint  an  agent  to  make  any 
contract  on  behalf  of  such  county  for 
erecting  any  county  buildings,  or  for  any 
other  purpose  authorized  by  law;  and  the 
contract  of  such  agent,  duly  executed  on 
behalf  of  such  county,  shall  bind  such 
county  if  pursuant  to  law  and  such  order 
of  court . " 

Therefore,  the  answer  to  your  first  question  is  that  the 
county  highway  engineer  of  a third  class  county  is  not  authorized 
to  purchase  materials  and  incur  expenses  on  behalf  of  the  county 
in  the  absence  of  a county  court  order  of  record. 
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Your  second  question  reads  as  follows: 

"Does  the  new  County  Highway  Engineer 
have  authority  to  approve  bills  Incurred 
by  the  old  Highway  Engineer,  and  if  not 
what  can  be  done  by  the  Court  concerning 
the  unapproved  bills  presented  for  pay- 
ment Incurred  in  December,  1963,  when 
the  old  County  Engineer  was  in  office?" 

In  view  of  the  fact  that  the  former  county  highway  engineer 
had  no  authority  to  make  the  expenditures  for  the  county,  approval 
of  the  bills  either  by  the  present  highway  engineer  or  the  former 
county  highway  engineer  would  have  no  effect  one  way  or  the  other 
on  the  liability  of  the  county  for  these  claims.  Only  if  the 
county  court  has  the  power  to  ratify  the  agreements  made  by  the 
county  highway  engineer  with  the  supplier  without  authority 
could  the  county  be  liable . 

This  brings  us  to  the  question  as  to  what  the  county  court 
can  do  concerning  the  unapproved  bills  incurred  by  the  former 
oounty  highway  engineer  in  1963. 

Jt 

Section  432.070  RSMo  provides: 

"No  county,  city,  town,  village,  school, 
township,  school  district  or  other  muni- 
cipal corporation  shall  make  any  contract, 
unless  the  same  shall  be  within  the  scope 
of  its  powers  or  be  expressly  authorizea 
by  law,  nor  unless  such  contract  be  made 
upon  a consideration  wholly  to  be  performed 
or  executed  subsequent  to  the  making  of  the 
contract;  and  such  contract,  including  the 
consideration,  shall  be  in  writing  and  dated 
when  made,  and  shall  be  subscribed  by  the 
parties  thereto,  or  their  agents  authorized 
by  law  and  duly  appointed  and  authorized  in 
writing. " 

Section  431.100  RSMo  permits  quantum  meruit  recovery 
against  a county  on  contracts  with  a county  that  does  not  ful- 
fill the  requirements  as  to  form  as  provided  by  Section  432.070 
RSMo. 


Inasmuch  as  the  contracts  entered  into  by  the  county  high- 
way engineer  for  supplies  and  repairs  were  unauthorized,  the 
county  is  not  bound.  Nor  is  the  county  bound  in  quantum  meruit 
under  Section  431.100  RSMo  because  it  is  necessary  under  this 
statute  that  the  agent  be  lawfully  authorized.  Carter  v. 
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Reynolds  County,  315  Mo.  1233»  288  SW  48;  State  v.  Miller, 

Mo.  App.,  297  SW2d  6ll;  Elkins -Swyers  Office  Equipment  Co. 
v.  Moniteau  County,  357  Mo.  448,  209  SW2d  127. 

Nor  may  the  county  court  at  this  time  ratify  such  un- 
authorized contracts  and  pay  the  claimants.  The  county  court 
is  in  a position  of  public  trust  with  respect  to  the  public 
funds  and  it  may  not  expend  such  funds  to  satisfy  a claim  for 
which  the  county  is  not  liable.  Carter  v.  Reynolds  County, 
supra;  Missouri-Kansas  Chemical  Co.  v.  Christian  County, 
supra;  State  v.  Miller,  supra;  Elkins-Swyers  Office  Equipment 
Co.  v.  Moniteau  County,  supra. 

Therefore,  your  question  as  to  what  the  county  oourt  may 
do  with  regard  to  suoh  unauthorized  bills  Is  answered  In  the 
negative  In  that  the  oounty  oourt  may  not  ratify  the  oontraots 
and  pay  the  bills . 

Your  third  question  reads  as  follows: 

"Does  the  Presiding  Judge  have  to  sign 
county  warrants  for  expenses  Incurred 
and  charged  to  the  County  by  the  High- 
way Engineer  when  no  prior  authority 
to  lnour  same  has  been  entered  by  order 
of  reoord  by  the  County  Court?" 

This  question  Is  answered  by  State  v.  Miller,  supra,  whloh  held 
at  297  SW2d  613,  that  the  presiding  Judge  Is  not  required  to 
sign  warrants  for  expenses  lnourred  by  an  unauthorized  offloer 
slnoe  his  duty  to  sign  was  not  dear  and  plain,  and  mandamus 
would  not  lie  to  oompel  him  to  sign. 

Your  fourth  question  reads  as  follows: 

"If  two  of  the  County  Judges  vote  to  pay 
County  bills  so  presented  and  the  Presiding 
Judge  votes  against  payment  and  thereafter 
the  Presiding  Judge  refuses  to  sign  the 
warrants,  oan  the  remaining  two  County  Judges 
voting  for  payment,  Issue  and  sign  the  oounty 
warrants  ? " 

Seotlon  30.190  RSMo  clearly  dlreots  that  warrants  "shall  be 
signed  by  the  president  of  the  court".  There  is  no  statutory 
provision  for  signatures  by  other  Judges  of  the  court  if  the 
president  refuses.  It  was  held  in  Steffen  v.  Long,  165  Mo.  App. 
254,  147  SW  191,  that  a warrant  without  the  signature  of  the 
presiding  Judge  cannot  be  lawfully  issued. 


-4- 


Honorable  Rolin  T.  Boulware 


Therefore,  it  Is  our  opinion  that  a county  warrant  signed 
by  the  county  Judges  other  than  the  president  cannot  be  law- 
fully issued. 

t 

Your  fifth  question  reads  as  follows: 

"Do  the  Presiding  Judge  and  the  County  Clerk 
have  a right  to  issue  and  sign  a warrant 
where  the  minutes  of  the  County  Clerk  do  not 
show  any  order  by  the  County  Court  authorizing 
the  payment  of  the  bill?" 

It  is  necessary  for  the  issuance  of  a warrant  by  the  clerk  to 
be  based  on  an  order  by  the  county  court  under  Section  50.180 
RSMo  and  as  pointed  out  previously  in  this  opinion,  a county 
court  acts  only  through  its  record.  Therefore,  in  order  for 
the  clerk  to  issue  a warrant  for  the  presiding  Judge  to  sign, 
it  is  necessary  that  the  record  of  the  county  court  show  that 
the  county  court  authorized  the  payment  of  the  bill  by  an  order 
made  of  record. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  office  that:  (l)  The 
county  engineer  of  a third  class  county  is  not  authorized  to 
purchase  material  and  incur  expenses  on  behalf  of  the  county 
in  the  absence  of  an  order  of  record  by  the  county  court; 

(2)  A new  county  highway  engineer  has  no  authority  to  approve 
unauthorized  expenditures  incurred  by  a former  county  highway 
engineer  and  the  county  court  may  not  ratify  and  pay  such  bills 
(3;  The  presiding  Judge  of  the  county  court  is  not  required  to 
sign  warrants  for  expenses  incurred  by  an  unauthorized  county 
officer;  (4)  A county  warrant  not  signed  by  the  presiding  Judge 
of  the  county  court  cannot  be  lawfully  issued;  (5)  Without  an 
order  of  record,  the  county  clerk  may  not  issue  and  the  pre- 
siding Judge  is  not  authorized  to  sign  a county  warrant. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Jeremiah  D.  Finnegan. 

Yours  very  truly, 


THOMAS  F.  BAG! 
Attorney  Gener 


Enclosure 


FOR  OPINION  NO.  107 


February  25,  1961; 

FILED 


Mr.  Austin  Hill 
Deputy  Seoretary  of  State 
Jefferson  City,  Missouri 

Dear  Mr.  Hill I 

This  Is  In  answer  to  your  letter  of  reoent  date 
In  which  you  pose  two  questions  regarding  County 
Library  District  Elections.  The  first  question  Is 
when  a petition  Is  presented  under  Seotlon  182.010, 
RSMo,  for  the  formation  ol'  a County  Library  Dlstriot 
and  the  oounty  In  which  such  petition  Is  presented 
has  one  or  more  cities  In  suoh  oounty  whioh  at  the 
time  provide  free  publio  and  tax-supported  libraries 
can  the  residents  of  suoh  cities  vote  In  the  eleotlon 
for  establishment  of  the  County  Library  District. 

Seotlon  182.010  provides  that  whenever  eleotors 
equal  to  five  per  cent  of  the  total  vote  oast  for 
Oovernor  at  the  last  eleotlon  In  a county  outside  of 
cities  maintaining  free  publio  and  tax -supported 
libraries  present  a petition  to  the  oounty  oourt 
asking  that  a County  Library  District  of  the  oounty 
out 8 ide  the  limits  of  suoh  oltles  be  established, 
the  oounty  oourt  Is  to  oall  an  eleotlon  on  suoh 
question  and  shall  order  that  the  question  "be  sub- 
mitted to  the  voters  of  the  proposed  County  i. ibrary 
District 

Suoh  seotlon  provides  further  that  In  oase  the 
boundary  limits  of  a city  maintaining  a free  tax- 
supported  library  are  not  the  same  as  the  boundary 
limits  of  the  sohool  district  of  suoh  olty  that  the 
voters  residing  in  the  sohool  dlstriot,  but  outside 
the  limits  of  the  city  or  town  and  within  the  limits 
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of  the  proposed  County  Library  D 1st riot  shall  be 
eligible  to  rote.  It  Is  dear  that  under  the  provisions 
of  Seotlon  182.010  only  the  persons  living  outside  the 
limits  of  oltles  maintaining  free  tax-supported  libraries 
are  eligible  to  vote  for  the  establishment  of  a County 
Library  Dlstrlot  In  a county  containing  such  oltles. 

We  are  not,  of  course,  ruling  on  the  situation  that 
exists  where  a city  wishes  to  vote  under  provisions  of 
Seotlon  1&2.030,  RSMo,  on  the  establishment  of  a County 
Library  District,  Including  such  olty. 

Your  second  question  is  whether  the  voters  In  suoh 
county  outside  of  suoh  cities  must  be  registered  In  order 
to  vote  at  the  eleotlon  for  the  establishment  of  the 
County  Library  Dlstrlot,  If  suoh  county  has  adopted 
local  option  registration  under  provisions  of  Chapter 
114#  Rod o,  as  amended.  Section  114.240,  RSMo.  Cum.  Supp. 
1963,  provides  that  Chapter  HI4.  shall  not  be  construed 
to  Include  elections  other  than  state  and  county, 
general,  special  and  primary  elections,  and  city  elections 
In  cities  of  over  400,000.  Obviously,  when  a county 
library  district  Is  to  be  established  In  those  parts  of 
the  county  outside  the  limits  of  oities  with  tax-supported 
libraries,  there  is  no  oounty  election.  The  election 
is  one  for  the  establishment  of  a County  Library  Dlstrlot 
and  la  In  no  way  a county  eleotlon.  This  would  be  true 
even  11*  there  were  no  oities  or  towns  In  such  county 
maintaining  tax-supported  libraries  since  the  eieotion 
la  one  In  the  territory  comprising  a County  Library 
Dlstrlot  and  Is  not  a county  election. 


Yours  very  truly. 


THOMAS  F.  £aOl£T01f 
Attorney  General 


Opinion  No.  108 
Answered  by  Letter 


February  28,  1964 


FILED 

\m 

Honorable  David  Thomas  — 

Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Mr.  Thomas* 

In  your  letter  of  Pebruary  19»  1964,  you  in- 
quire as  to  whether  the  township  assessor  has  a 
vote  when  sitting  as  a member  of  the  county  board 
of  equalization. 

Section  I38.OIO,  RSMo  1959*  expressly  provides 
that  the  township  assessor  is  a member  of  said  board 
when  the  assessment  of  his  township  is  under  consider- 
ation or  review.  We  believe  that  this  provision  makes 
him  a member  of  the  board  for  all  Intents  and  purposes, 
if  his  township  is  involved,  and  under  these  circum- 
stances he  would  be  authorized  to  vote  in  the  same 
manner  as  any  other  member  of  the  board  provided  for 
by  the  statutes. 


Very  truly  yours. 


CB:df 


Thomas’  mamor 

Attorney  Oeneral 


TUITION: 

SCHOOLS ; 

HIGH  SCHOOL  TUITION: 
SCHOOL  DISTRICTS: 


Opinion  No.  idq 

April  28,  1964 


The  term  "debt  service"  as  used  in  Section 
161.095,  RSMo  1963  Supp.,  refers  only  to 
the  indebtedness  of  the  high  school  attended 
and  the  indebtedness  of  other  schools  is  not 
included  within  this  term. 


Honorable  Rube  Schapeler 
Representative 
Bates  County 
Butler,  Missouri 

Dear  Representative  Schapeler: 


This  opinion  is  Issued  in  response  to  your  request  of 
February  21,  1964,  for  an  official  opinion  of  this  office.  You 
inquire : 


"I  have  a reorganized  elementary  school  District 
R9,  in  my  county  confronted  with  the  following 
problem.  They  send  their  High  School  students 
to  Appleton  City  School  district.  Appleton  City 
School  Board  officials  are  charging  them  tuition 
under  the  revised  law  161.095-  Appleton  City  is 
interpreting  the  law  to  allow  them  to  include  as 
debt  service  bonded  debt  on  their  elementary 
school  building  as  well  as  the  bonded  debt  on 
their  High  School. 

"I  would  appreciate  it  greatly  if  you  would 
give  me  an  opinion  on  this  at  your  earliest  con- 
venience . " 

Section  l6l. 095 * RSMo  1963  Supp.,  provides: 

"161.095.  District  to  pay  tuition  of  non-resident 
high  school  pupils  - - 'debt  service1  defined. 

1.  The  board  of  directors  of  each  school  district 
in  this  state  that  does  not  maintain  an  approved 
high  school  offering  work  through  the  twelfth 
grade  shall  pay  the  tuition  of  each  pupil  resident 
therein  who  has  completed  the  work  of  the  highest 
grade  offered  in  the  schools  of  the  district  and 
who  attends  an  approved  high  school  in  another 
district  of  the  same  or  an  adjoining  county,  or 
an  approved  high  school  maintained  in  connection 
with  one  of  the  state  Institutions  of  higher 
learning,  where  work  of  one  or  more  higher  grades 
is  offered. 
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"2.  The  rate  of  tuition  shall  not  exceed  the  per 
pupil  cost  of  maintaining  the  high  school  attended, 
less  a deduction  of  the  additional  amount  of  state 
aid  granted  to  the  district  maintaining  the  high 
school,  as  provided  in  subsection  3 of  section 
161,031.  The  cost  of  maintaining  the  high  school 
attended  shall  be  determined  by  the  board  of 
education  of  the  district  but  in  no  case  shall  it 
exceed  all  amounts  spent  for  teachers'  wages, 
incidental  purposes,  debt  service,  maintenance  and 
replacements.  The  term  'debt  service1  as  used  in 
this  section  means  expenditures  for  the  retirement 
of  bonded  indebtedness  and  expenditures  for  interest 
on  bonded  indebtedness.  Per  pupil  cost  of  the 
school  attended  shall  be  determined  by  dividing  the 
cost  of  maintaining  the  high  school  by  the  average 
daily  high  school  pupil  attendance.  The  amount  of 
tuition  to  be  paid  by  the  district  of  the  pupil's 
residence  shall  likewise  be  determined  on  the 
basis  of  average  daily  attendance  of  pupils  attend- 
ing a high  school  outside' the  district.  If  there 
is  disagreement  as  to  the  amount  of  tuition  to  be 
paid,  the  facts  shall  be  submitted  to  the  state 
board  of  education,  and  its  decision  in  the  matter 
shall  be  final.  Subject  to  the  limitations  of  this 
section,  each  pupil  shall  be  free  to  attend  the 
school  of  his  or  her  choice;  but  no  school  shall 
be  required  to  admit  any  pupil."  (Emphasis  added) 

(We  note  parenthetically  that  the  number.  Section  161.095  will 
be  changed  to  Section  167.131  by  the  codification  of  school  laws 
under  Senate  Bill  No.  3 of  the  72nd  General  Assembly  to  take  effect 
July  1,  1965). 

We  understand  your  inquiry  to  be:  Does  the  term,  "debt  service 
in  Section  16.1.095  include  indebtedness  on  all  schools  of  the  dis- 
trict receiving  the  high  school  students  or  only  the  indebtedness 
on  the  high  school  attended? 

Subsection  (2)  of  Section  161.095  limits  the  rate  of  tuition 
for  students  attending  high  school  in  another  district.  This  maxi- 
mum tuition  rate  is  determined  by  dividing  the  "cost  of  maintaining 
the  high  school  by  the  average  daily  high  school  pupil  attendance," 
less  additional  state  aid  under  Section  161.031  (3)-  The  cost  of 
maintaining  the  high  school  attended  is  not  to  exceed  the  total 
spent  for  "teacher's  wages,  incidental  purposes,  debt  service, 
maintenance  and  replacements." 


Honorable  Rube  Schapeler 


-3- 


April  28,  1964 


Several  times  in  Section  161.095  it  Is  stated  that  the  maximum 
tuition  rate  is  calculated  upon  "the  cost  of  maintaining  the  high 
school  attended" . "Debt  service"  is  one  of  the  items  used  in  cal- 
culating the  "cost  of  maintaining  the  high  school" . Obviously  the 
term  "debt  service"  refers  to  the  indebtedness  of  the  high  school 
only. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  the  term 
"debt  service"  as  used  in  Section  161.095*  RSMo  1963  Supp.,  refers 
only  to  the  indebtedness  of  the  high  school  attended  and  the  indebted- 
ness of  other  schools  is  not  included  within  this  term. 

The  foregoing  opinion  which  I hereby  approve  was  prepared  by 
my  assistant, Louis  C.  DeFeo,  Jr. 


Very  truly  yours. 


OPINION  No.  Ill 
Answered  by  Letter 


March  2,  1964 


Honorable  Joe  R.  Ellis 
Prosecuting  Attorney 
Barry  County 
Cassville,  Missouri 

Dear  Mr.  Ellis: 

Your  recent  letter  referred  to  a requirement  by  the 
Barry  County  Court  for  the  Juvenile  officer  to  submit  an 
itemized  statement  showing  dates,  cases  and  trips  in  which 
mileage  was  incurred  in  the  performance  of  official  duties 
before  reimbursing  him  for  mileage  expense.  You  asked  if 
the  county  court  could  make  such  a requirement. 

Section  211.391#  RSMo.,  provides  for  expenses  for  the 
Juvenile  officer  in  second,  third  and  fourth  class  counties 
as  follows: 


"2.  Actual  expenses,  including  a mile- 
age allowance  not  to  exceed  that  amount 
allowed  state  officers  for  each  mile  trav- 
eled on  official  business  but  exclusive  of 
office  expense,  incurred  by  the  Juvenile 
officer  and  deputy  Juvenile  officers  while 
in  the  performance  of  their  official  duties 
shall  be  reimbursed  to  them  out  of  the 
funds  of  the  county  or  counties.'1 

It  is  to  be  noted  that  the  mileage  allowance  is  for  each  mile 
traveled  on  official  business  while  in  the  performance  of  their 
official  duties. 

Mileage  expenses  are  not  given  to  the  officer  as  a 
matter  of  course.  He  must  indicate  in  some  manner  that  he 
is  entitled  to  such  reimbursement  for  miles  traveled  on 
official  business. 
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In  State  v.  Wehmeyer,  113  SW2d  1031,  1033#  the  court 
held  that  there  Is  no  right  to  mandamus  against  the  county 
court  to  compel  payment  of  a claim  for  compensation  unless 
the  claim  be  clear  and  free  from  doubt.  The  county  court 
has  the  power  and  duty  of  auditing  and  settling  all  demands 
against  the  county  and  is  called  upon  to  exercise  a discre- 
tion which  is  vested  in  it  for  the  purpose  of  enabling  it  to 
protect  the  county  from  unjust  or  incorrect  claims. 

Therefore,  it  is  not  unreasonable  for  the  court  to  re- 
quire an  officer  to  be  specific  as  to  dates,  cases  and  trips 
on  which  such  miles  were  traveled  so  that  the  county  court 
may  be  assured  that  such  were  traveled  on  official  business. 

I hope  that  the  above  satisfactorily  answers  your  ques- 
tion and  if  I may  be  of  further  assistance  do  not  hesitate 
to  call  on  me. 


Very  truly  yours. 


JDF : df 


THOHAS  r.  EA0LET0N” 
Attorney  General 


COMPENSATION:  Limitation  on  the  amount  a clerk  of  a 

COUNTY  CLERK:  third  class  county  may  pay  for  deputy 

DEPUTY  CLERK:  hire  in  Section  51.450  RSMo  does  not 

DEPUTY  REGISTRATION  CLERK:  apply  to  limit  the  amount  he  may  pay 
REGISTRATION  OFFICER:  a deputy  registration  clerk  appointed 

SALARY:  under  Section  116.030  RSMo.  Such 

deputy  registration  clerk  may  be 
assigned  duties  In  the  nature  of  those 
ordinarily  performed  by  a deputy  clerk. 


OPINION  NO.  113 


July  7,  1964 


Honorable  Frank  Conley 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Mr.  Conley: 


FI  LED 
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Your  request  for  an  opinion  of  this  office  has  reference  to  the 
appointment  of  a deputy  registration  clerk  by  the  county  clerk  of 
a third  class  county  under  authority  of  Section  116.030  RSMo. 


Your  first  question  concerning  such  appointment  may  be  restated 
as  follows: 

1.  Does  the  limitation  on  the  amount  a clerk 
of  a third  class  county  may  pay  for  deputy  hire 
in  Section  51-450,  RSMo. , apply  to  limit  the 
amount  he  may  pay  a deputy  registration  clerk 
appointed  under  Section  116.030  RSMo? 

It  is  observed  that  the  maximum  amount  the  County  Clerk  of  Boone 
County  may  pay  for  deputy  hire  under  Section  51.450  RSMo  is  Six 
Thousand  Dollars  ($6,000.00)  annually,  which  is  computed  as  follows: 

Section  51.450,  RSMo:  "1.  The  clerk  of 
the  county  court  in  each  county  of  the 
third  class  is  entitled  to  employ  deputies 
and  assistants,  and  for  the  deputies  and 
assistants.  Is  allowed  the  following  sums: 

* * * * * * * • 

(6)  In  counties  having  a population  of 
thirty  thousand  or  more,  the  sum  of  one  hun- 
dred and  twenty-five  per  cent  of  the  salary 
of  the  county  clerk;  but  the  total  allowance 
for  deputies  and  assistants  shall  in  no  case 
exceed  the  sum  of  four  thousand  dollars  annually. 

[The  four  thousand  dollar  limit  applies  in  Boone  County.] 

"2.  The  county  court  In  all  counties  of 
the  third  class  may  allow  the  county  clerk,  in 
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addition  to  the  amount  herein  specified  for 
deputies  or  assistants'  hire,  a further  sum 
not  to  exceed  one  thousand  dollars  per  annum, 
to  be  used  solely  for  clerical  hire  or  allowed 
and  paid,  in  whole  or  in  part,  as  additional 
compensation  to  any  regular  deputy  or  assistant 
to  be  determined  by  the  county  court  of  the 
county;  but  the  county  court  shall  determine 
that  the  work  required  to  be  done  by  the  clerks 
demands  or  requires  the  extra  remuneration. 

"3.  In  addition  to  salaries  fixed  by 
this  section  the  deputy  county  clerk  shall 
receive  one  thousand  dollars  a year  payable 
out  of  the  county  treasury." 

Thus,  Section  51.^50  RSMo  authorizes  the  county  clerk  to 
employ  deputies  and  to  pay  them  a total  of  not  to  exceed  Six 
Thousand  Dollars  ($6,000.00),  which  may  be  divided  among  the 
deputies  as  he  sees  fit. 

Chapter  116,  RSMo,  imposes  on  the  county  clerk  the  duty  of 
registration  officer  in  counties  not  having  voter  registration 
containing  a city  of  10,000  inhabitants.  This  applies  to  Boone 
County. 

Section  116.030  RSMo  refers  to  the  appointment  of  deputies, 
providing  in  pertinent  part: 

"...  The  said  county  clerk  and  his 
deputies  shall  have  the  power  to  administer 
oaths  and  perform  all  other  duties  necessary 
to  carry  out  the  provisions  of  this  chapter. 

The  county  clerk  may  appoint  not  more  than 
two  additional  deputies  who  shall  be  in  addi- 
tion to  those  regularly  employed  in  his 
office,  to  perform  such  necessary  duties 
and  other  duties  as  may  be  assigned  to  them 
by  the  county  clerk,  and  whose  salaries  shall 
be  fixed  by  the  county  court.  Before  they 
shall  enter  upon  their  duties,  the  county  clerk 
shall  submit  the  names  of  the  one  or  more 
deputies  to  the  Judges  of  the  circuit  court 
sitting  in  any  such  county,  who  shall  approve 
the  appointment  of  any  such  deputies  before 
they  shall  enter  upon  the  performance  of  their 
duties.  ..." 
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Inasmuch  as  the  statute  authorizes  the  clerk  to  appoint 
"additional  deputies"  and  "who  shall  be  in  addition  to  those 
regularly  employed" , it  Is  clear  that  such  deputies  are  not  the 
same  creatures  as  the  deputies  employed  under  Section  51. **50 
RSMo  but  rather  such  deputies  employed  under  Section  51. **50  RSMo 
are  the  "regularly  employed"  deputies  referred  to  in  Section 
lTC. 030  RSMo,  supra. 

It,  therefore,  follows  that  the  limitations  Imposed  by 
Section  51. **50  RSMo  on  the  amount  to  be  spent  for  deputy  hire 
does  not  apply  to  the  "additional  deputies"  appointed  by  the 
county  clerk  under  Section  116.030  RSMo.  The  salaries  of  such 
"additional  deputies"  are  provided  in  Section  116.030  RSMo, 
which  are  to  be  fixed  by  the  county  court. 

Your  second  question  may  be  restated  as  follows: 

2.  Could  such  deputy  registration  clerk 
be  assigned  duties  in  the  nature  of  those 
ordinarily  performed  by  a deputy  clerk? 

The  "additional  deputies"  under  Section  116.030  RSMo  are 
"to  perform  such  necessary  duties.  . . ."  "Such  necessary  duties" 
obviously  refers  to  the  preceding  sentence  wherein  the  powers 
and  duties  of  the  clerk  and  his  deputies  are  set  out  as  follows: 

" . . . the  power  to  administer  oaths  and  perform  all  other  duties 
necessary  to  carry  out  the  provisions  of  this  chapter."  There- 
fore, the  additional  registration  deputy  is  given  the  power  to 
administer  oaths  and  perform  all  other  duties  necessary  to 
carry  out  the  provisions  of  Chapter  1.16,  RSMo. 

In  addition  to  performing  necessary  duties,  additional 
registration  deputies  are  "to  perform  such  . . . other  duties 
as  may  be  assigned  to  them  by  the  county  clerk." 

"Other  duties  as  may  be  assigned  to  them  by  the  clerk", 
given  its  natural  meaning  means  that  the  addltonal  registration  deputy 
may  be  given  duties  to  perform  other  than  those  necessary  to 
carry  out  the  provisions  of  Chapter  116,  RSMo. 

Since  there  are  no  specific  statutory  qualifications  required 
or  duties  imposed  upon  regularly  employed  deputies  provided  for 
in  Section  51. **50  RSMo,  the  "additional  deputies"  provided  for  in 
Section  116.030  RSMo  may  perform  duties  ordinarily  performed  by 
the  regularly  employed  deputy  clerk. 


-3- 


Honorable  Prank  Conley 


CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  office  that  the 
limitation  on  the  amount  a clerk  of  a third  class  county  may 
pay  for  deputy  hire  in  Section  51.^50  RSMo  does  not  apply  to 
limit  the  amount  he  may  pay  a deputy  registration  clerk  appointed 
under  Section  116.030  RSMo.  Such  deputy  registration  clerk  may 
be  assigned  duties  in  the  nature  of  those  ordinarily  performed 
by  a deputy  clerk. 

The  foregoing  opinion,  which  I hereby  approve,  was  . re- 
pared  by  my  assistant,  Jeremiah  D.  Finnegan. 

Yours  very  truly. 


THOMAS  F.  EAC$ET0N 
Attorney  General 


FOR  OPINION  114  (1964) 
aNS'WKRED  BY  LETTER — C.  B.  Burns, 

Jr. 


Inarch  3>  1964 


Honorable  Daniel  V.  O'Brien 
Prosecuting  Attorney 
St.  Louis  County 
Court  House 

Clayton,  Missouri  63105? 

Dear  Mr.  O'Brient 

This  is  in  answer  to  your  letter  of  reoent  date 
regarding  the  City  of  Vinita  Park  and  inquiring 
whether  the  ordinance  of  such  city  setting  a salary 
for  chief  of  police  separate  from  that  of  the  elected 
marshal  of  such  city  is  a valid  ordinance. 

Reference  is  made  to  the  opinion  of  this  office 
rendered  under  date  of  May  24*  1963*  to  John  L.  Fitzgerald, 
a copy  of  which  opinion  we  are  enclosing.  We  beljreve 
that  such  opinion  largely  rules  the  question  regarding 
Vinita  Park.  We  oall  your  attention  to  the  provision 
of  Seotion  71*010*  which  provides  that  all  municipal 
corporations  in  this  state  having  authority  to  pas 3 
ordinances  upon  whioh  there  is  a general  law  of  the 
state*  unless  otherwise  prescribed  or  authorized  by 
some  special  provision  of  its  charter*  shall  pass  such 
ordinances  only  as  are  in  conformity  with  the  state  law 
upon  the  same  subject. 

It  is  our  view  that  where  there  is  an  elected  city 
marshal  in  a olty  of  the  fourth  olass  that  he  is  by 
virtue  of  such  of  floe  the  chief  of  polio  e of  such  city 
as  is  held  in  the  opinion  of  May  24*  1963*  and  that 
there  cannot  be  a separate  of floe  of  ohief  of  police  in 
suoh  city.  The  opinion  of  May  24*  1963*  held  that  the 
marshal  of  such  city  elected  in  1963  oould  not  receive 


Page  Two 

Honorable  Daniel  V.  O'Brien 


during  hi a term  of  office  an  Increase  In  salary  as 
chief  of  police  of  such  city  beoause  of  the  provision 
of  the  Constitution  and  the  statutes  that  the  compensa- 
tion of  no  officer  should  be  Increased  during  hie  term 
at  of  floe.  Such  opinion  held  that  the  single  offioe 
of  marshal  and  chief  of  police  was  involved,  and, 
therefore,  any  Increase  in  salary  would  have  to  be 
for  the  officer  oooupylng  both  offices. 

Therefore,  we  rule  that  the  marshal  of  a fourth 
class  olty  is  the  ohlef  of  polios  by  virtue  of  holding 
the  office  of  marshal,  and  that  the  salary  fixed  as 
marshal  is  the  only  salary  that  o&n  be  paid  to  such 
officer.  In  view  of  this  ruling  It  Is  our  view  that 
the  ordinances  of  Vlnlta  Park,  authorising  a separate 
compensation  for  the  ohlef  of  polios,  are  Invalid. 


fours  very  truly. 


CBB/fh 


attorney  General 


CRIMINAL  LAW: 
CRIMINAL  PROCEDURE: 
FELONIES : 
INFORMATIONS : 

TRIAL: 

SEPARATE  CRIMES: 
WAIVER: 


A defendant  may  nob  properly  be  charged  and 
convicted  at  the  same  trial  of  two  distinct 
felonies  (except  as  authorized  by  statute) 
unless  he  waives  this  procedure  by  not 
objecting  during  trial  or  after  trial. 

Opinion  No.  116 


March  27 , 1964 


Honorable  Don  E.  Burrell 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Mr.  Burrell: 

This  is  in  reply  to  your  opinion  request  in  which  you  ask: 

"One  man,  by  the  name  of  was 

in  the  County  Jail  awaiting  trial  on  the 
charge  of  armed  robbery?  while  he  was 
awaiting  trial  on  this  charge  he  took 
the  stand  in  defense  of  a man  who  was 
with  him  on  the  armed  robbery  and  com- 
mitted perjury.  The  charge  of  perjury 

was  then  filed  against  but  no 

warrant  was  served  pending  disposition  of 
the  armed  robbery  charge.  Now  in  the 

attempted  escape  stabbed  his 

jailor  in  the  throat  and  I have  filed  a 
charge  of  Felonious  Assault  against  him. 

Is  there  any  way  under  the  law  existing 
In  Missouri  where  I could  charge  this 
man  with  all  three  of  these  crimes  and 
try  him  on  all  three  of  these  crimes  at 
the  same  time?" 

The  answer  to  this  inquiry  is  found  in  the  case  of  State  v. 
Terry,  Mo.,  325  S.W.  2d  1,  In  which  the  defendant  was  convicted  of 
the  two  separate  felonies  of  burglary  In  the  first  degree  and 
forcible  rape,  which  were  pleaded  in  the  same  information  under 
separate  counts.  The  jury,  pursuant  to  the  trial  court’s 
instructions,  returned  two  separate  guilty  verdicts  and  assessed 
defendant's  punishment  at  five  years  In  the  penitentiary  In  each 
verdict.  Neither  the  information  nor  the  procedure  was  questioned 
by  defendant's  counsel  at  trial  or  after  trial. 

In  reaching  this  decision  the  court  pointed  out  that  although 
the  joinder  of  separate  felonies  does  not  render  an  indictment  or 
information  bad  as  a matter  of  law,  a defendant  may  not  properly 
be  convicted  at  the  same  trial  of  two  separate  felonies  except 
where  provided  for  by  statute.  The  court  stated,  l.c.  4: 
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"*  * * It  Is  the  law  that  the  Joinder  of 
distinct  felonies  does  not  render  the  indict- 
ment or  information  in  which  they  are  Joined 
bad  as  a matter  of  law.  State  v.  Gholson, 

Mo.,  292  S.W.  27,  28  [2-51.  * * * 

"*  * * The  established  rule  in  this  state  is 
that  a defendant  may  not  properly  be  convicted 
at  the  same  trial  of  two  distinct  felonies 
except  in  those  instances  specifically  provided 
for  by  statute.  RSMo  1949  § 560.110,  V.A.M.S. 
See  also  42  V.A.M.S,  Supreme  Court  Rule  24.04. 

* * *"  (citing  cases) 


Notwithstanding  this  rule,  however,  the  court  held  that  the 
defendant's  conviction  of  two  separate  felonies  in  this  particular 
case  did  not  constitute  error  because  defendant's  counsel  had 
waived  any  objection  thereto  and  that  such  matter  could  be  waived. 
In  this  regard  the  court's  language  was  as  follows,  l.c.  5: 

"Thus,  inasmuch  as  there  is  no  express  prohi- 
bition against  the  conviction  of  a defendant 
of  two  distinct  felonies  at  the  same  trial, 
and  inasmuch  as  there  appears  to  be  no  reason 
for  the  established  rule  in  Missouri  which 
should  prevent  a waiver  of  that  rule,  and  in- 
asmuch, as  heretofore  noted,  an  information 
or  indictment  in  which  are  Joined  two  distinct 
felonies  is  not  bad  as  a matter  of  law,  we  are 
of  the  view  that  a defendant's  failure  to 
assign  as  error  in  his  motion  for  new  trial 
the  action  or  inaction  of  the  trial  court  which 
resulted  in  his  conviction  of  two  distinct 
felonies  at  the  same  trial,  effects  a waiver 
of  his  right  to  rely  on  the  rule  in  question. 

In  other  words,  if  a defendant  prefers  that 
two  distinct  felonies  with  which  he  is  to  be 
charged  be  Joined  in  one  information,  and  if 
he  prefers  that  he  be  tried  on  both  those 
charges  at  one  and  the  same  trial,  we  perceive 
no  reason  why  he  may  not  so  elect.  We  hold, 
therefore,  that  a defendant's  failure  to  raise 
any  question  in  his  motion  for  new  trial  about 
the  fact  that  or  the  procedure  whereby  he  was 
convicted  of  two  distinct  felonies  at  the  same 
trial  and  separately  sentenced  for  each, 
should  have  the  same  effect  as  though  defendant 
had  specifically  elected  to  be  tried  on  both 
felonies  at  the  same  time." 
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CONCLUSION 


It  Is  our  conclusion,  based  upon  the  foregoing  authority, 
that  a defendant  may  not  properly  be  charged  and  convicted  at  the 
same  trial  of  two  distinct  felonies  (except  as  authorized  by 
statute)  unless  he  waives  this  procedure  by  not  objecting  during 
trial  or  after  trial. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  George  W.  Draper,  II. 


Very  truly  yours. 


Attorney  General 


In  a township  which  contains  a city  ward 
from  which  committeemen  and  committeewomen 
are  elected,  a resident  of  such  city  ward 
may  not  file  for  the  position  of  township 
committeeman  or  committeewoman . 


Opinion  No.  117 


March  10,  1964 

Fi  1 


Honorable  Prank  Conley 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Mr.  Conley: 

Your  recent  request  for  an  opinion  of  this  office  may  be 
restated  as  follows: 

In  a township  which  contains  a city  ward 
from  which  committeemen  and  committeewomen 
are  elected,  may  a resident  of  that  city 
ward  file  for  the  position  of  township 
committeeman  or  committeewoman? 

In  your  letter  you  refer  to  the  opinion  of  this  office  under 
date  of  February  14,  1952,  addressed  to  the  Honorable  Robert  G. 
Kirkland,  which  concluded  that  a committeeman  and  committeewoman 
were  to  be  selected  from  Ward  21  of  Kansas  City  and  a committee- 
man and  committeewoman  were  to  be  selected  from  the  remainder  of 
the  township  in  which  Ward  21  was  located.  This  conclusion  was 
based  on  Section  120.760,  RSMo.,  which  defined  "election  dis- 
tricts" as  not  less  than  a ward  in  cities  subdivided  into  wards 
and  townships  in  counties. 

Section  120.770,  RSMo.,  in  providing  the  qualifications 
for  committeemen  and  committeewomen  states  in  part: 

"At  the  August  primary  each  voter  may  write 
in  the  space  left  on  the  ballot  for  that  pur- 
pose the  names  of  a man  and  a woman,  qualified 
electors  of  the  precinct,  or  voting  district 
as  the  case  may  be,  for  committeemen  for  such 
township  or  voting  district,  . . . Any  qualified 
elector  in  any  such  voting  precinct  or  district 
may  have  his  or  her  name  printed  on  the  primarv 
ballot  or  party  ticket.  ..."  (Emphasis  added) 

From  this  statute  it  is  clear  that  the  legislature  made  eligible 
for  committeemen  and  committeewomen  only  "qualified  electors"  of 


TOWNSHIPS: 

COMMITTEE: 

WARDS : 

TOWNSHIP  COMMITTEES: 


Honorable  Frank  Conley 


the  voting  district  or  precinct.  As  the  Kirkland  opinion  in- 
dicated, the  only  "qualified  electors"  in  the  part  of  the  town- 
ship not  included  in  the  city  ward  were  those  who  resided  outside 
of  the  city  ward. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  in  a 
township  which  contains  a city  ward  from  which  committeemen 
and  commit teewomen  are  elected,  a resident  of  such  city  ward 
may  not  file  for  the  position  of  township  committeeman  or 
committeewoman . 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Jeremiah  D.  Finnegan. 

Very  truly  yours. 


Opinion  Request  No.  119  answered 
by  letter  by  Clyde  Burch 


March  6,  1964 


Honorable  William  R.  Seay 
Prosecuting  Attorney 
Dent  County 
Salem,  Missouri 

Dear  Mr.  Seay* 

This  letter  is  in  response  to  your  Inquiry  of 
February  27,  1964,  concerning  whether  the  trustees  of  the 
Dent  County  Public  Health  Center  may  deposit  surplus  funds 
in  a time  account  in  the  bank. 

Section  205.042,  RSMo  1959,  provides  that* 

"•  • • All  moneys  reoelved  for  the 
county  health  center  shall  be 
deposited  in  the  county  treasury 
to  the  eredit  of  the  county  health 
center  fund,  • • 

Thus,  it  appears  to  us  that  the  oounty  health  center 
should  deposit  the  money  in  the  oounty  treasury  to  the 
credit  of  the  health  center  and  then  the  county  court  may 
place  the  funds  involved  in  an  interest-bearing  time 
deposit . 

We  are  enclosing  a copy  of  an  opinion  issued  by  this 
office  on  December  20,  1963  to  Mr.  Robert  B.  Mackey, 
Commissioner,  Division  of  Finance,  State  of  Missouri, 
vhloh  opinion,  we  believe,  will  resolve  any  further 
questions  which  you  may  have  concerning  this  matter. 

Very  truly  yours. 


CB :df :BJ 
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Enclosure 


mmrvrmatm 

Attorney  General 


LIBRARY: 

LIBRARY  BOARD: 

CITY  LIBRARY  BOARD: 

ST.  JOSEPH  LIBRARY  BOARD: 
PURCHASE  OP  BOOKS  AND  SUPPLIES: 
CITY  PURCHASING  AGENT: 

CITY  PURCHASES: 


The  city  library  board  of  the  City 
of  St.  Joseph  is  authorised  by  the 
charter  and  by  the  statutes,  to 
make  its  own  purchases  of  necessary 
books  and  supplies  for  the  use  of 
the  library.  No  order  or  ordinance 
of  the  City  of  St.  Joseph  or  its 
officers  compelling  the  purchase  of 
all  supplies  by  the  city  purchasing 
agent,  is  applicable  to  the  city 
library  board. 


March  4,  1964 


OPINION  NO.  120 

Honorable  J.  E.  (Jerry)  Schellhorn 
State  Representative 
Buchanan  County,  2nd  District 
2610  Penn  Street 
St.  Joseph,  Missouri 

Dear  Mr.  Schellhorn: 

On  March  2,  1964,  you  requested  an  opinion  of  this  office 
in  which  the  question  asked  may  be  stated  in  the  following 
language : 


I FI  LED 
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Whether  the  City  of  St.  Joseph  or  the  Mayor, 
by  administrative  order,  may  require  the 
city  library  board  to  comply  with  the  order 
that  all  city  purchases  of  supplies  shall 
be  made  by  the  city  purchasing  agent. 

The  City  of  St.  Joseph  is  now  a constitutional  charter 
city,  and  Section  16.6  of  the  charter  relative  to  the  library 
board,  authorizes  the  board  to  appoint  a qualified  librarian 
and  to  adopt  bylaws,  rules  and  regulations  for  their  own 
guidance  and  for  the  government  of  the  libraries.  Subpara* 
graph  (2)  of  said  section  contains  the  following  language: 

j 'Jar 

"They  shall  have  the  exclusive  control  of 
the  expenditure  of  any  moneys  collected  to 
' the  credit  of  the  library  fund,  and  of  the 
construction  of  any  library  building  and 
of  the  supervision,  care  and  custody  of  the 
grounds,  rooms  or  buildings  constructed, 
leased,  or  set  apart  for  that  purpose. 


Honorable  J.  E.  (Jerry)  Schellhorn 
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All  moneys  received  for  the  library 
shall  be  deposited  In  the  city  treasury 
to  the  credit  of  the  city  library  fund, 
and  shall  be  kept  separate  and  apart  from 
other  moneys  of  the  City,  and  drawn  upon 
by  the  proper  officers  of  the  city,  upon 
the  properly  authenticated  warrants  of 
the  library  board . " 

In  addition,  subparagraph  (4)  of  said  section  contains  the 
following  language: 

"The  library  board  shall,  notwithstanding 
any  provisions  of  this  charter,  be  consti- 
tuted and  appointed  and  have  such  powers 
and  duties  as  are  now  prescribed  by  the 
General  Statutes  for  library  boards  in  all 
y.rVeitles  of  this  State." 

Significantly,  subparagraph  (2)  above  quoted.  Is  identical 
to  subparagraph  (4)  of  Section  182.200,  RSMo  1959*  which  section 
applies  to  city  libraries  in  cities  containing  more  than  five 
thousand  inhabitants . 

Prior  to  the  adoption  of  the  city  charter,  St.  Joseph  wa3 
a city  of  the  first  class  and  the  library  of  the  City  of  St . 
Joseph  was  governed  by  Sections  182.310  to  182.400.  A portion 
of  Section  182.340  relative  to  the  power  of  library  boards  of 
cities  of  the  first  class  is  as  follows: 

"*  * * They  shall  have  exclusive  con- 
trol of  all  the  moneys  collected  to 
the  credit  of  the  library  fund  and 
of  the  construction  and  equipment  of 
any  library  building,  and  the  supervi- 
sion, care  and  custody  of  the  grounds, 
rooms  and  buildings  constructed,  leased 
or  set  apart  for  that  purpose,  and  of 
the  purchase  of  books  and  all  supplies 
necessary  in  the  conduct  of  a public 
library.  * * *" 

It  therefore  appears  that  the  language  of  the  charter 
and  the  language  of  Section  182.200,  that  the  board  "shall 
have  the  exclusive  control  of  the  expenditure  of  all  moneys 
collected  to  the  credit  of  the  library  fund"  gives  the  library 
board  full  control  of  its  funds.  This  would  include  the  pur- 
chase of  books  and  supplies  for  the  library,  therefore,  the 
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board  would  not  be  required  (although  It  might  do  so  if  it 
wished)  to  utilize  the  office  of  purchasing  agent  of  the  City 
of  St.  Joseph  for  the  purchase  of  supplies. 

Since  the  charter  gives  the  city  library  board  the  powers 
prescribed  by  the  General  Statutes  for  library  boards  in  all 
cities  (St.  Joseph  City  Charter,  Section  16.6(4)),  it  would 
appear  that  the  language  of  Section  182.340,  supra,  is  appli- 
cable wherein  the  board  is  given  the  power  to  purchase  books 
and  "all  supplies  necessary  in  the  conduct  of  a public  library." 
This  language  expressly  gives  the  board  the  power  to  purchase 
needed  supplies . The  board  therefore  is  not  compelled  to 
utilize  the  services  of  the  city  purchasing  agent  although, 
as  above  stated,  it  may  do  so. 

This  view  appears  to  be  in  harmony  with  Section  6.3  of 
the  St.  Joseph  City  Charter,  which  establishes  a Division  of 
Purchases  to  be  headed  by  the  city  purchasing  agent,  which  con- 
tains the  following  language: 

"*  * * The  purchasing  agent,  pursuant  to 
rules  and  regulations  adopted  by  ordi- 
nance, shall  contract  for,  purchase,  store 
and  distribute  all  supplies,  materials 
and  equipment  required  by  any  office, 
department,  board  or  other  agency  of  the 
City  unless  otherwise  provided  in  this 
charter.  ♦ ♦ *"  (Underscoring  ours.) 

The  foregoing  views  are  in  harmony  with  prior  opinions  of 
this  office.  In  an  opinion  dated  February  18,  1947  > to  Melvin 
E.  Fish,  which  related  not  to  a city  library  but  to  a county 
library  under  Sections  182.010  to  182.120,  this  office  held 
that  a county  library  board  had  the  sole  right  to  appoint  a 
county  librarian  and  his  assistants,  and  this  determination 
could  not  be  controlled  by  any  state  or  county  agency. 

Also,  in  an  opinion  dated  May  8,  1961,  to  Paxton  P.  Price, 
this  office  held  that  a city  library  under  Sections  182. 310  to 
182.400  applicable  to  cities  of  the  first  class,  could  contract 
with  the  governing  body  of  other  public  libraries  in  the  state 
for  co-operative  library  services,  and  such  contract  is  not 
subject  to  review,  approval  or  disapproval  by  the  council  of 
cities  of  the  first  class. 
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CONCLUSION 


The  city  library  board  of  the  City  of  St.  Joseph  is  author- 
ized by  the  charter  and  by  the  statutes,  to  make  its  own  pur- 
chases of  necessary  books  and  supplies  for  the  use  of  the  library. 
No  order  or  ordinance  of  the  City  of  St.  Joseph  or  its  officers 
compelling  the  purchase  of  all  supplies  by  the  city  purchasing 
agent,  is  applicable  to  the  city  library  board. 

The  foregoing  opinion  which  I hereby  approve,  was  prepared 
by  my  Assistant,  J.  Gordon  Siddens. 

Very  truly  yours. 


Prosecuting  Attorney  has  no  further 
jurisdiction  over  criminal  case  errone- 
ously commenced  in  his  county,  but 
transferred  by  Circuit  Court  to  proper 
county  in  which  crime  was  committed. 

FILED  I 


April  21,  1964 


Opinion  No.  122 


CRIMINAL  LAW: 
PROSECUTING  ATTORNEY: 


Honorable  Bill  D.  Burlison 
Prosecuting  Attorney 
Cape  Girardeau  County 
708  Broadway 

Cape  Girardeau,  Missouri,  63701 


Dear  Mr.  Burlison: 


This  is  in  reply  to  your  opinion  request  of  March  3> 
1964,  Iri  which  you  state: 


"This  case  was  filed  in  the  Circuit 
Court  of  Cape  Girardeau  County.  Since 
the  charges  were  filed,  it  has  come  to 
the  attention  of  the  Prosecuting 
Attorney  that  the  crime  was  actually 
committed  in  the  neighboring  county  of 
Bollinger.  On  Motion  to  the  Cape 
Girardeau  Circuit  Court  this  date,  the 
Judge  ordered  the  cause  certified  and 
transmitted  to  the  Circuit  Court  of 
Bollinger  County  pursuant  to  Section 
541.120. 


I 
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"My  question  is  this:  Does  the 
Prosecuting  Attorney  of  Cape  Girardeau 
County  continue  to  prosecute  for  the 
State  in  Bollinger  County?  Or  does 
the  Prosecuting  Attorney  of  Bollinger 
County  now  become  the  prosecuting 
officer?" 

The  general  venue  statute  for  the  prosecution  of 
criminal  cases  is  Section  541.030,  RSMo  1959,  which  states: 


"Offenses  committed  against  the  laws 
of  this  state  shall  be  punished  in  the 
county  in  which  the  offense  Is  committed, 
except  as  may  be  otherwise  provided  by 
law . 
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In  view  of  the  fact  that  the  crime  was  actually  committed 
in  Bollinger  County  and  not  Cape  Girardeau  County,  the  Circuit 
Court  of  Cape  Girardeau  County  quite  properly  exercised  its 
duty  under  Section  541.120,  RSMo  1959 > by  certifying  and 
transmitting  the  cause  to  the  Circuit  Court  of  Bollinger  County. 

The  authority  of  a prosecuting  attorney  to  commence  and 
prosecute  criminal  actions  is  set  forth  in  Section  56.060, 

RSMo  1959 y by  the  following  language: 

"Each  prosecuting  attorney  shall 
commence  and  prosecute  all  civil  and 
criminal  actions  in  his  county,  in 
which  the  county  or  state  is  concerned, 

* * *.  In  all  cases,  civil  and 
criminal,  in  which  changes  of  venue 
are  granted,  he  shall  follow  and 
prosecute  or  defend,  as  the  case  may 
be,  all  the  causes,  * * 

The  legislative  Intent  regarding  a prosecuting  attorney's 
limitation  in  the  commencement  of  criminal  actions  was 
spelled  out  by  the  Supreme  Court  of  Missouri  as  early  as  1909 
in  the  case  of  State  ex  rel  Missouri  Pac.  Ry.  Co.  v.  Williams, 
221  Mo.  227,  120  S.W.  740. 

In  interpreting  the  legislative  intent  under  Section 
4950,  Revised  Statutes  lQ99>  and  Amended  Statutes  1906  (which 
is  identical  to  56.060,  RSMo  1959 ),  the  court  stated  at  page 
749: 

"*  * * it  was  the  obvious  purpose  to 
restrict  the  circuit  attorney  of  St. 

Louis,  and  the  various  prosecuting 
attorneys  of  the  counties  of  the  state, 
to  those  matters  which  arise  in  their 
respective  counties  or  city  and  which 
affect  the  interests  of  their  re- 
spective local  jurisdictions.  It  will 
not  be  seriously  asserted,  we  think, 
by  any  lawyer,  that  the  circuit  attorney 
of  St.  Louis  has  authority  to  prosecute 
a crime  committed  outside  of  the 
corporate  limits  of  St.  Louis,  and  yet 
the  duties  and  powers  of  prosecuting 
attorneys  are  conferred  by  the  same 
section  which  limits  such  duties  and 
powers  to  action  in  their  respective 
counties . " 
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Section  5^1.120,  RSMo  1959  j provides: 

"When  it  appears  at  any  time  before 
verdict  or  Judgment  that  the  defendant 
is  prosecuted  in  a county  not  having 
Jurisdiction  of  the  offense,  the  court 
may  order  that  all  the  papers  and 
proceedings  be  certified  and  trans- 
mitted to  the  proper  court  of  the 
proper  county,  and  recognize  the 
defendant  to  appear  before  such  court 
on  the  first  day  of  the  next  term 
thereof,  to  await  the  action  of  the 
grand  Jury.  The  witnesses  shall  also 
be  recognized  to  appear  at  such  court, 
that  the  prosecution  may  be  proceeded 
with  as  provided  by  law."  (under- 
lining ours) 

Because  the  underscored  language  of  Section  5^1.120 
provides  that  the  certified  matter  shall  await  the  action 
of  the  grand  Jury,  the  prosecuting  attorney  of  the  proper 
county  does  not  automatically  assume  Jurisdiction  of  the 
matter  by  virtue  of  its  being  certified  under  the  statute. 
The  prosecuting  attorney  may,  however,  independently 
commence  a prosecution  in  this  matter  by  following  the 
procedure  he  would  follow  in  any  other  cause  initially 
raised  in  his  Jurisdiction. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  when,  after 
charges  have  been  filed  in  a criminal  case,  it  is 
ascertained  that  the  alleged  crime  was  committed  in 
another  county  and  the  cause  is  certified  and  transmitted 
to  the  proper  court  of  the  county  where  the  crime  was 
committed,  the  prosecuting  attorney  of  the  county  where 
the  prosecution  was  commenced  has  no  authority  to  take  any 
further  action  in  such  case. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  George  W.  Draper,  II. 

Very  truly  yours. 


SALES  TAX:  The  sale  of  Aldrain  granules  which  are  planted 

INSECTICIDES:  with  corn  seed  is  not  exempt  from  the  Missouri 

sales  tax. 


OPINION  NO 


June  4,  1964 


Honorable  Noel  0.  Hughes 
State  Representative 
Dade  County 
Greenfield,  Missouri 

■■tv 

Dear  Representative  Hughes: 

You  recently  wrote  to  this  office  requesting  our  opinion 
as  to  whether  the  sale  of  "Aldrain"  granules  is  exempt  from 
the  Missouri  Sales  Tax  Law.  In  your  letter  you  make  the 
following  description  of  Aldrain  granules: 

"Aldrain  granules  which  is  made  out  of 
a very  fine  light  red  dirt  which  has 
all  the  moisture  taken  out  then  it  is 
sprayed  with  Aldrain  dried  again  and 
sacked.  It  is  drilled  at  the  time  of 
planting  corn  exactly  the  same  way 
fertilizer  is  put  on.  It  kills  all 
soil  horn  Insects  there  by  Insuring 
a better  stand  of  corn." 

The  specific  exemption  which  you  believe  applies  to  the  sale 
of  Aldrain  granules  is  Section  144.030,  subsection  2,  RSMo  1959. 
The  language  from  this  subsection,  which  you  quoted  in  your 
letter,  reads  as  follows: 

"*  # * or  grain  to  be  converted  into  food 
stuff 8 which  are  to  be  sold  ultimately  in 
processed  form  at  retail;  or  seed,  lime- 
stone or  fertilizer  which  is  to  be  used 
for  seeding,  liming  or  fertilizing  crops, 

*:  which  when  harvested  will  be  sold  at  re- 

tail or  will  be  fed  to  livestock  or  poultry 
to  be  sold  ultimately  in  processed  form  at 
retail,  or  will  be  converted  into  food- 
stuffs which  are  to  be  sold  ultimately  in 
processed  form  at  retail;  or  spray  materials 
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which  are  to  be  used  for  spraying  grow- 
ing crops,  fruit  trees  or  orcnardsV  the 
crop  of  which  when  harvested  will  be 
sold  at  retail  or  will  be  converted 
into  foodstuffs,  which  are  to  be  sold 
ultimately  in  processed  form  at  retail." 

( Empha  sis  added . ) 

The  description  of  Aldrain  granules  set  forth  in  your 
letter  clearly  classifies  this  material  as  an  insecticide 
and  not  a fertilizer.  Therefore,  the  question  is  whether, 
os  an  insecticide,  it  can  fall  within  the  phrase  "spray 
materials  which  are  to  be  used  for  spraying  growing  crops." 
In  your  letter  you  specifically  state  that  the  Aldrain 
granules  are  planted  in  the  soil  along  with  the  corn 
seed.  Therefore,  it  is  the  opinion  of  this  office  that 
Aldrain  granules  are  not  spray  materials  used  for  spray- 
ing growing  crops. 

On  the  basis  of  the  facts  set  forth  in  your  letter, 
it  is  the  opinion  of  this  office  that  the  sale  of  Aldrain 
granules  at  retail  is  not  exempt  under  Section  144.030, 
supra. 


CONCLUSION 

The  sale  of  Aldrain  granules  which  are  planted  with 
corn  seed  Is  not  exempt  from  the  Missouri  sales  tax. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Eugene  G.  Bushmann. 

Very  truly  yours. 


Attorney  Genera 


ELECTIONS!  Any  question  of  doubt  concerning  the 

JUDGES  OP  ELECTION  * identity  of  a voter  who  signs  the 

VOTERS*  , . comparative  signature  card  under 

COMPARATIVE  SIGNATURE  GA2©t  5 Section  118.475#  RSMo  Cum.  Supp,  1963# 

must  be  decided  against  tie  voter  by 
a majority  of  all  judges  of  election  in  the  precinct  before  he  may 
be  denied  the  right  to  vote  by  reason  thereof.  A voter  Who;  is 
denied  the  right  to  vote  on  Buch  ground  is  entitled  to  vote  upon 
complying  with  the  procedure  set  out  in  Section  118.490,  RSMo.  A 
voter  who  willfully  refuses  to  sign  the  comparative  signature  card 
is  not  entitled  to  vote . v 


June .1,  1964 


OPINION  NO.  128 

Mr.  James  E.  Crowe , Chairman 
Board  of  Election  Commissioners 
for x the  City  of  St*  Louis 
208  South  12th  Boulevard 
St.  Louis > Missouri 

Dear  Mr*  Crowe* 

We  have  your  request  for  our  opinion  relating  to  the  con- 
struction of  Section  118. 475 > RSMo  Cum.  Supp.  1963* 

This  statute  provides  for  a comparative  signature  card  in 
connection  With  elections  held  in  the  City  of  St*  Louis  and  in 
part  provides: 

"The  judges  of  elections  nielli  require 
each  person  to  write  his  name  arid  add're s s 
. on  the  card  so  that  they  may  compare  it 
with  the  signature  Which  appears  in  the 
precinct  binder  as  a means  of  identifica- 
tion,- and  any  question  of doubt,  concern- 

ing the  identity  of  the  voter  shall  be 
decided  by  a*  majority  of  the  fudges . " 

In  reference  to  the  quoted  portion  Of  the  statute,  v.y©u  ask 
first  concerning  the  procedure  for  the  judges  to  follow  in  the 
event  that  a majority  of  the  judges  do  not  "approve " the  signature 
of  a voter  and,  second,  whether  the  procedure  set  forth  in  Section 
118.490,  RSMo,  or  some  other  procedure  is  available  to  a person 
seeking  to  vote  who  fails  to  receive  a majority  approval  of  his 
signature . These  questions  may  be  answered  together. 

It  would  appear  from  your  questions  that  they  refer  to  a 
situation  in  which  the  judges  of  election  are  evenly  divided  in 
their  views  as  to  whether  the  signature  on  the  card  was  in  fact 
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written  by  the  same  person  who  signed  the  precinct  binder.  It  is 
the  opinion  of  this  office  that  in  such  a situation  (an  equal 
division  of  the  judges  of  election)  there  is  a sufficient  identifies.-- 
tion  of  the  voter  to  require  two  judges  of  opposite  politics  to 
initial  the  card  of  the  person  seeking  to  vote. 

The  general  rule  is  well  settled  that  election  laws  must  be 
liberally  construed  in  aid  of  the  right  of  suffrage  (Application 
of  Lawrence,  353  Mo.  1028,  185  S.W.2d  8l8,820)  and  that  unless 
the"  legislature  specifically  provides  otherwise,  a statute  should 
not  be  construed  adverse  to  the  right  of  suffrage.  We  note  that 
Section  118.475  has  to  do  only  with  the  requirement  of  signing  the 
comparative  signature  card  and  the  disposition  of  such  card  there- 
after.  No  provision  is  made  therein  as  to  what  effect,  if-  any  is 
to  be  attributed  to  a decision  of  the  election  judges  either  In 
favor  of  or  adverse  to  the  identity  of  the  voter  as  the  result  of 
a comparison  of  the  signatures . If  there  Is  ,!any  question  of  doubt 
concerning  the  identity  of  the  voter",  after  such  comparison,  then 
such  question  la  - to  .be  decided  by  a majority  of'  the  judges;  - which 
would  logically  mean  that  if  there  Is  a doubt  respe cling  the 
identity  of  the  voter,  a majority  of  the  judges  must  concur  in  the 
doubt,  rather  than  that  a majority  must  affirmatively  find  that  the 
signature  is  that  of  the  person  who  signed  the  precinct  binder. 

Hence ,-.:.p.nless  a majority,  of  the  judges  find  against  the.  voter  ’s  . . 
identity  the  doubt  is  fesolved  in  favor  of  the  voter.  Once  identi- 
fication of  the  voter  is  established  (by  failure  of  a majority  to 
tfhle  adversely  thereto),  then  two  judges  of  opposite  politics  must 
initial  the  card,  and  it  is  thereafter  returned  to  the  Board  of 
EletstlPter  Commissioners  with  the  other  election  returns  and  filed 
by  the  Board  with  other  election  material  as  prescribed  by  law . 

As  noted*  this  section  contains  no  provision  at  all  with 
respect  to  the  effect  of  the  decision  by  the  election  judges  of 
the  question  of  "doubt"  other  than  insofar  as  it  requires  ■ that 
Upon  "identification"  two  judges  of  opposite  politics  initial  the 
Card.  In  our  opinion,  the  result  is  therefore  that  all  other  provi- 
sions of  the  election  laWs  relating  to  the  City  of  St,  Louis  remain 
in. full  force  and  effect*  All  statutes  in  pari  materia  must  be 
read  and  construed  together. 

Section  118.500,  RSMo  provides  that  the  judges  shall  receive 
the  vote  of  no  person  whose  name  does  not  appear  upon  the  precinct 
register  as  a qualified  voter. . Obviously,  if  a majority  of  the 
judges  find  that  the  person  seeking  to  vote  Is  not  In  fact  the 
person  .whose  , name,  appears  on  the  precinct  register,.,  such,  decision 
against  his  identity  would  make  It  the  duty  of  the  judges  of 
election  to  deny  such  person  the  right  to  vote.  However,  Section 
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I.18.49O a RSMo  provides  a procedure  whereby  a person  whose  vote  la 
not  received  by  a majority  of  the  .judges  may  vote  upon  producing 
the  required  affidavits  set  forth  in  that  section „ The  latter 
section  deals , among  other  things,  with  the  '‘identity  of  the 
voter"  and  that  he  is  "the  identical  person  so  registered". 

Although  the  procedure  under  Section  118.490  is  expressly  made 
applicable  to  formal  challenges  of  the  voter,  we  do  not  believe 
that  the  legislative  intent  was  to  so  limit  its  application,,  .no. 
hold  that  it  may  be  utilized  by  a voter  in  any  situation  in  which 
he  is  denied  the  right  to  vote  on  the  ground  that  he  is  not  the 
person  whose  name  appears  on  the  precinct  register.  Moreover', 
there  can  be  no  doubt  but  that  a challenge  would  be  made  either 
by  one  of  the  election  officials  or  a party'  challenger  if  s.  person 
.sought  to  vote  in  these  circumstances.  Bence,  if  a majority  of  the 
judges  doubt  whether  the  person  seeking  to  vote  is  one  same  person 
as  the  one  whose  signature  appears  on  the  precinct  register  and 
deny  him  the  right; to  vote  on  that  ground,  then  the  procedure 
prescribed  by  Section  118.490  may  be  availed  of  by  the  voter.  This 
does  not  mean,  however,  that  either  a-  decision  favorable  to  the 
voter  or  the  filing  of  the  affidavits  to  permit  him  to  vote  would 
immunize  the  person  seeking • to  vote  from  prosecution  for  impersona- 
tion of  a voter,  if  the  facts  warranted  such  prosecution. 

You  ask  the  further  question  as  to  whether  the  fact  that  the 
Board  of  Election  Commissioners  has  assigned  six  judges  to  a pre- 
cinct under  the  authority  of  Section  121.130,  RSMo  would  authorise 
all  six  judges  to  participate  in  the  decision  of  the  question  of 
doubt  under  Section  118.475*  It  is  the  opinion  of  this  office  that 
all  judges. have  an  equal  right  to  participate  in  the  decision  cf  any 
questions  which  are.  to  be  determined  by  judges  of  elections,  In- 
cluding the  identity  of  a person  seeking  to  vote.  Hence,  if  there 
are ' six  judges  of  election,  instead  of  four,  in  precincts  which 
use  voting  machines,  then  the  majority  contemplated  by  both  See- 
ti'ons  118.475  and  118.490  would  be  a majority  of  the  six  judge* 
acting  in  the  precinct  in  question. 

The  last  question  concerns  the  procedure  which  should  be 
followed  in  the  event  a voter  refuses  to  sign  the  comparative 
signature  card.  Section  118.475*  in  mandatory  language,  provides 
that  the  judges  of  election  "shall  require"  each  voter  to  write 
his  name  and  address  on  the  card . In  the  event  he  is  unable  to  do 
so,  then  he  is  permitted  to  make  his  mark.  In  our  judgment.  If  a 
voter  willfully  refuses  to  comply  with  the  mandate  of  the  statute, 
then  he  may  not  be ; permitted  to  vote.  It  Is  true  that  the  statute 
itself  contains  no, such  provision,  but  we  believe  that  it  Is 
inherent  in  the  requirements -thereof.  A voter  should  not  be 
authorized  to  render  nugatory  the  beneficial  purposes  sought  to  be 
accomplished  by  the  statute. 
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In  a large  community  such  as  St*.  Louis,  election  judges  may 
not  know  all  voters  personally  and  therefore  the  Legislature  pro- 
vided for  some  other  means  of  identification.  The  statute  serves 
to  promote  honest  elections.  For  such  reason,  it  is  our  opinion 
that  the  requirement  is  mandatory  and  not  directory,  even  though 
the  statute  itself  does  not  prescribe  the  consequences  of  the 
refusal  of  a voter  to  write  his  name  and  address  on  the  signature 
card.  The  general  rule  relating  to  the  distinction  between 
directory  and  mandatory  statutes  is  stated  in  State  ex  rel , 

Ellis  v„  Brown,  326  Mo.  627,  33  S„W.2d  104,  107  as  follows s 

"There  is  no  universal  rule  by  which 
directory  provisions  in  a statute  may, 
in  all  circumstances,  be  distinguished 
from  those  which  are  mandatory.  In  the 
determination  of  this  question,  as  of 
every  other  question  of  statutory  construc- 
tion, the  prime  object  is  to  ascertain  the 
legislative  intention  as  disclosed  by  all 
the  terms  and  provisions  of  the  act  in 
relation  to  the  subject  of  legislation  and 
the  general  object  intended  to  be  accom- 
plished. Generally  speaking,  those  provi- 
sions which  do  not  relate  to  the  essence 
of  the  thing  to  be  done  and  as  to  which 
compliance  is  a matter  of  convenience 
rather  than  substance  are  directory,  while 
the  provisions  which  relate  to  the  essence 
of  the  thing  to  be  done,  that  is,  to 
matters  of  substance,  are  mandatory." 

The  requirement  of  the  signature  would  therefore  appear  to  be 
a condition  precedent  to  the  right  to  demand  a ballot,  just  as  much 
so  as  the  requirement  that  the  voter  register  and  comply  with  all 
the  requirements  of  the  registration  law.  As  above  noted.  Section 
118.500,  RSMo  specifically  provides  that  the  judges  shall  receive 
the  vote  of  no  person  whose  name  does  not  appear  upon  the  precinct 
register  as  a qualified  voter.  The  purpose  of  the  signature  card 
Is,  in  part,  to  implement  this  statute.  Hence,  unless  and  until 
the  voter  signs  the  comparative  signature  card,  the  judges  are  not 
required  to  and  should  not  receive  his  vote „ 

Nothing  herein  said  should  be  construed  to  affect  the  right 
of  a person  to  vote  who  Is,  by  reason  of  physical  Incapacity, 
unable  to  sign  his  name  or  make  his  mark,  if  he  is  otherwise 
properly  Identified  as  being  the  person  whose  name  appears  on  the 
precinct  register. 
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CONCLUSION 

It  is  the  opinion  of  this  office: 

(1)  That  if  there  is  any  question  of  doubt  concerning  the 
identity  of  a voter  who  signs  the  comparative  signature  card 
under  the  provisions  of  Section  118.475,  RSMo  Cum.  Supp.  1963, 
a majority  of  the  judges  of  election  must  concur  in  the  doubt, 
and  therefore  if  there  is  an  equal  divisxon  of  such  judges, 
there  "is  a sufficient  identification  of  the  voter  to  require 
the  card  to  be  initialed  by  two  judges  of  opposite  politics; 

(2)  That  if  the  judges  of  election  deny  a person  the  right 
to  vote  upon  comparing  his  signature  on  the  comparative  signature 
card  with’ the  signature  on  the  precinct  register,  the  procedure 
set  forth  in  Section  118.490,  RSMo,  is  available  to  the  voter  to 
enable  him  to  east  his  ballot; 

(3)  That  in  any  precinct  in  which  there  are  six  election 
judges,  all  such  judges  have  an  equal  right  to  participate  in  the 
decision  of  any  question,  and  that  the  majority  contemplated  by 
Sections  118.475  and  118.490  would  be  a majority  of  the  six 
judges;  and 

(4)  That  a voter  who  willfully  refuses  to  sign  the  comparati 
signature  card  as  required  by  Section  118.475  is  not  entitled  ro 
vote  „ 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Joseph  Nessenfeld. 

Very  truly  yours,  . 


THOMAS  F. 
Attorney  General 


ELECTIONS:  Peace  Corps  Volunteers  may  vote  absentee 

BALLOTS:  ballots  even  though  not  registered. 

ABSENTEE  BALLOTS: 

VOTING: 

REGISTRATION : 

PEACE  CORPS: 


OPINION  NO.  129 


April  1,  1964 


Honorable  Harry  Leltz 
Director  of  Elections 
Board  of  Election  Commissioners 
for  the  City  of  St.  Louis 
208  South  Twelfth  Boulevard 
St.  Louis,  Missouri 

Dear  Mr.  Leltz: 

In  your  letter  of  March  11,  1964,  you  request  a 
clarification  on  the  status  of  Peace  Corps  members,  who 
request  war  Ballots  and  who  are  not  registered  voters. 

More  specifically,  you  state  that  you  have  been 
receiving  requests  from  Peace  Corps  members  In  foreign 
countries  for  War  Ballots.  These  are  not  registered 
voters  and  they  are  sending  In  Form  76,  Issued  by  the 
United  States  government  for  servicemen  and  civilian 
employees  of  the  government  who  are  allowed  to  vote 
War  Ballots. 

The  Act  creating  the  Peace  Corps  is  contained  In 
Public  Law  87-293*  September  22,  1961,  Title  I.  Section 
5 of  the  Peace  Corps  Volunteers  Law,  subparagraph  (h), 
as  amended  in  Public  Law  88-200,  77  Statute  359*  Section 
2(e),  states  that  volunteers  of  the  Peace  Corps  are 
considered  employees  of  the  United  States  Government  for 
the  purposes  of  the  Federal  Voting  Assistance  Act,  and 
reads  as  follows: 

‘'TITLE  I- -THE  PEACE  CORPS 

* * * * 

"Peace  Corps  Volunteers 

"Sec.  5 * * * (h)  Volunteers  shall 

be  deemed  employees  of  the  United 
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States  Government  for  the  purposes  of 
the  Federal  Tort  Claims  Act  and  any 
other  Federal  tort  liability  statute, 
the  Federal  Voting  Assistance  Act  of 
1955  (5  U.S.C.  2171  et  seq.)  * * *" 

The  Federal  Voting  Assistance  Act,  Sections  2171-2196, 
Chapter  28,  Title  5#  U.S.C. A.,  recommends  that  the  several 
states  permit  civilian  employees  of  the  United  States, 
serving  outside  the  territorial  limits,  and  their  spouses 
and  dependents  to  vote  by  absentee  ballot  if  they  are 
otherwise  eligible  to  vote  in  certain  elections. 

Section  112.300,  RSMo  1959 , includes  civilian  employees 
of  the  United  States  government  outside  the  continental 
limits  of  the  United  States  and  their  spouses.  Section 
112.300  is  as  follows: 

"112.300.  Who  may  vote  absentee  war 
ballot 

"1.  Any  person  being  a duly  qualified 
elector  of  the  state  of  Missouri  who  is 
absent,  or  who  expects  to  be  absent,  from 
the  state  or  from  the  county  in  which  he  is 
a qualified  elector,  on  military  or 
naval  service  and  who  may,  on  the  day  of 
holding  of  a special,  primary  or  general 
election  at  which  any  presidential  preference 
is  indicated,  or  any  candidates  are  chosen 
or  elected  for  any  congressional,  state, 
district,  county,  town,  city,  village, 
precinct  or  judicial  offices,  or  at  which 
any  question  of  public  policy  is  submitted, 
be  absent  from  his  voting  precinct  because 
of  duties  requiring  him  to  be  absent  from 
the  state  or  from  the  county  in  which  he  is 
a qualified  elector,  on  the  day  of  such 
election,  may  vote  an  absentee  ballot  as 
herein  provided. 

"2.  The  wife  of  any  elector  authorized 
to  vote  under  the  provisions  of  sections 
112.300  to  112.410,  when  residing  with  her 
husband,  may  vote  an  absentee  ballot  as 
herein  provided. 
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"3.  Any  member  of  the  merchant  marine  of 
the  United  States,  any  member  of  a religious 
or  welfare  organization  assisting  service 
men,  a civilian  employee  of  the  United  States 
government  outside  the  continental  limits 
of  the  United  States,  and  the  spouse  of 
either  of  those  listed  herein,  when 
residing  with  her  husband  outside  the 
continental  limits  of  the  United  States 
may  vote  an  absentee  ballot  as  herein 
provided  in  the  event  they  are  otherwise 
qualified  to  vote  in  the  state  of  Missouri. 

Reenacted  Laws  1951*  P.  836,  § 1,  as 
amended  Laws  1959*  H.B.  No.  170,  § 1." 

Paragraph  3 of  Section  112. 300  specifies  that  "a  civilian 
employee  of  the  United  States  government  outside  the  continental 
limits  of  the  United  States,  and  the  spouse"  may  vote  an  absen- 
tee ballot. 

Section  112.310,  RSMo  1959*  states  that  any  authorized 
elector  may  vote  a war  ballot  without  having  complied  with 
the  registration  laws. 

Section  112.320,  RSMo  1959*  states  that  an  elector  may 
apply  for  an  absentee  War  Ballot  by  a post  card  as  provided 
for  under  the  Federal  Voting  Assistance  Act. 

Under  authority  of  the  Peace  Corps  Act,  Public  Law  87-293, 
September  22,  1961,  Title  I,  as  amended.  Peace  Corps  members 
are  considered  employees  of  the  United  States  government  for 
the  purposes  of  the  Federal  Voting  Assistance  Act,  Section 
2171-2196,  Chapter  28,  Title  V,  U.S.C.A.  Under  Missouri 
Revised  Statutes  of  1959*  Section  112.300-410,  a Federal 
employee  of  the  United  States  government  outside  the  continental 
limits  of  the  United  States  and  his  spouse,  even  though  not 
previously  registered,  may  apply  for  absentee  War  Ballots  on 
post  card  Form  76  as  provided  for  under  the  Federal  Voting 
Assistance  Act,  and  may  cast  said  ballots  in  the  county  or 
city  where  they  formerly  resided  at  any  special,  primary  or 
general  election  at  which  any  presidential  preference  is  indi- 
cated, or  any  candidates  are  chosen  or  elected  for  any  congres- 
sional, state,  district,  county,  town,  city,  village,  precinct 
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or  Judicial  offices,  or  at  which  any  question  of  public 
policy  is  submitted  (Section  112.300,  RSMo  1959). 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  Peace 
Corps  members  are  considered  Federal  employees  and  may  apply 
for  absentee  War  Ballots  on  post  card.  Form  76,  as  provided 
for  in  the  Federal  Voting  Assistance  Act,  and  cast  said  ballot 
in  any  special,  primary  or  general  election  at  which  any 
presidential  preference  is  indicated,  or  any  candidates  are 
chosen  or  elected  for  any  congressional,  state,  district, 
county,  town,  city,  village,  precinct  or  Judicial  offices, 
or  at  which  any  question  of  public  policy  is  submitted,  in 
the  county  or  city  where  they  formerly  resided,  even  if  they 
had  not  previously  registered. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  0.  Hampton  Stevens. 


Yours  very  truly. 


THOMAS  F.  EA&LETON 
Attorney  General 


PLAOIHO  COMMISSION:  Planning  Commission  may  not  employ 

ATTORNEYS  RIGHT  TO  EMPLOY:  legal  counsel.-  The  prosecuting 

PROSECUTING  ATTORNEYS:  attorney  must  act  for  Planning  Com- 

mission. 


OPINION  NO.  131 

June  26,  1964 


Honorable  Brunson  Hollingsworth 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Mr.  Hollingsworth: 

We  have  your  request  of  March  10,  1964,  for  an  opinion  as 
to  whether  or  not  a planning  commission  In  a county  of  the  second 
class  may  employ  legal  counsel  or  must  the  prosecuting  attorney 
act  for  the  commission. 

Your  letter  states: 

"The  Jefferson  County  Court  has  requested 
that  I secure  your  Opinion  with  respect 
to  the  Interpretation  of  R.S.Mo.  56. 070 
and  64.540. 

"Query.  May  a Planning  Commission  In  a 
County  of  the  Second  Class,  under  64.540, 
employ  legal  counsel  for  a fee  or  must 
the  Prosecuting  Attorney,  under  56.070, 
act  as  legal  counsel  for  the  Commission? 

"This  request  for  an  Opinion  arises  out 
of  the  fact  that  the  Jefferson  County 
Planning  Commission,  In  legal  existence 
for  the  past  year*  has  In  Its  employ  a 
professional  resident  Planning  Director 
who  has  now  submitted  to  the  Jefferson 
County  Planning  Commission,  a set  of 
proposed  subdivision  regulations,  also 
one  proposed  Interim  zoning  regulation. 

Legal  counsel  should,  of  course,  at  this 
time  review  these  proposals. 

"According  to  our  Planning  Commission, 

planning  and  zoning  law  Is  In  the  nature 

of  a specialty.  Professor  Daniel  R.  Mandelker, 
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Washington  University  Law  Faculty,  an 
authority  on  the  law  and  technique  of 
planning,  has  advised  the  Jefferson 
County  Commission  it  is  virtually  im- 
perative the  Commission  have  legal 
counsel  specializing  in  planning  law." 

Section  56.070,  states  that  the  prosecuting  attorney  shall 
represent  generally  the  county  in  all  matters  of  law  and  shall 
advise  the  county  court  in  counties  where  there  is  no  county 
counselor.  Section  56.070,  RSMo  1959*  is  as  follows: 

"The  prosecuting  attorney  shall  repre- 
sent generally  the  county  in  all  matters 
of  law,  investigate  all  claims  against 
the  county,  and  draw  all  contracts 
relating  to  the  business  of  the  county. 

He  shall  give  his  opinion,  without  fee, 
in  matters  of  law  in  which  the  county  is 
interested,  and  in  writing  when  demanded, 
to  the  county  court  or  any  Judge  thereof, 
except  in  counties  in  which  there  is  a 
county  counselor.  He  shall,  without  fee, 
give  his  opinion  to  any  magistrate  court, 
if  required,  on  any  question  of  law  in 
any  criminal  case,  or  other  case  in  which 
the  state  or  county  is  concerned,  pending 
before  the  court." 

According  to  your  letter  you  are  a county  of  the  second 
class  and  have  no  county  counselor. 

Under  Chapter  64  on  county  planning,  and  particularly 
the  section  that  pertains  to  planning  and  zoning  in  class  two 
counties.  Section  64.510,  RSMo  1959*  provides  that  the  county 
court  may  provide  for  a county  plan;  Section  64.520  provides 
for  a county  planning  commission;  and  Section  64.530  provides 
that  said  planning  be  adopted  after  approval  by  the  voters. 

Section  64.540  of  the  Revised  Statutes  of  Missouri,  1959* 
sets  forth  the  rules,  employees,  expenses  and  general  powers 
of  the  planning  commission. 

Section  64.540  is  as  follows: 

"The  county  planning  commission  may  create 
and  adopt  rules  for  the  transaction  of  its 
business  and  shall  keep  a public  record  of 
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its  resolutions,  transactions,  findings, 
and  recommendations.  The  commission  may 
appoint  such  employees  as  it  may  deem 
necessary  for  its  work:  and  may  contract 
with  planners  and  other  consultants  for 
such  services  as  it  may  require  and  may 
incur  other  necessary  expenses.  The  ex- 
penditures of  county  funds  by  the  county 
planning  commission  shall  not  be  in  excess 
of  the  amounts  appropriated  for  that  pur- 
pose by  the  county  court.  The  commission 
shall  have  such  other  powers  as  may  be 
necessary  and  proper  to  enable  it  to  per- 
form the  duties  imposed  upon  it  by  law." 

It  will  be  seen  from  a reading  of  the  above  statute  there 
is  no  reference  whatsoever  to  the  employment  of  lega]  counsel 
and  in  the  absence  of  a specific  statement  authorizing  the 
planning  commission  to  employ  an  attorney  to  advise  it  on  legal 
planning  problems,  it  is  incumbent  on  the  prosecuting  attorney 
of  a county  to  so  advise  the  commission. 

It  further  appears  that  Section  56.070  concerning  the 
duties  of  a prosecuting  attorney  specifically  requires  that 
the  prosecuting  attorney  represent  the  county  in  all  matters 
of  law,  and  further  that  he  should  draw  all  contracts  relative 
to  the  business  of  the  county  and  shall  give  his  opinion  in 
matters  of  law  in  which  the  county  is  interested. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  under  Section  56.070, 
RSMo  1959 * it  is  the  duty  of  the  prosecuting  attorney  to  represent 
the  county  in  all  matters  of  law,  draw  up  all  contracts  relating 
to  the  county  and  give  his  opinion  without  fee  in  matters  of  law 
In  which  the  county  is  Interested.  That  Section  64.540  pertain- 
ing to  county  planning  and  zoning  does  not  delegate  to  the  com- 
mission the  authority  to  employ  legal  counsel  but  the  commission 
must  consult  with  and  rely  on  the  services  of  the  prosecuting 
attorney  whose  duty  it  is  to  furnish  such  services. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  0.  Hampton  Stevens. 


Very  truly  yours. 

Attorney  General 


PEES  & SALARIES:  Sheriffs  in  Second  Class  counties  may  retain 
SHERIFFS:  civil  fees  as  prescribed  in  Section  57.280, 

RSMo  1959,  only  to  amount  allowed  by  Section 
57.340,  RSMo  1959,  and  are  prohibited  by  Section  57.380,  RSMo 
1959.  from  retaining  fees  collected  in  criminal  cases  as  out- 
lined in  Section  57.290,  RSMo  1959.  Sheriffs  and  their 
deputies  in  Second  Class  counties  may  be  reimbursed  for  travel 
expense,  incurred  in  making  criminal  investigations. 


Opinion  No.  132 


July  15,  1964 


Honorable  Brunson  Hollingsworth 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 


Dear  Mr.  Hollingsworth: 

This  opinion  is  in  answer  to  your  letter  posing  Inquiries 
in  the  following  language: 

"Query.  In  a County  of  the  Second  Class, 
which  contains  less  than  one  hundred 
thousand  inhabitants,  may  a Sheriff 
retain  any  fees  whatsoever  described  in 
R.S.Mo.  57.280  or  57.290,  other  than 
those  allowed  him  under  Section  57.340. 

Also  refer  to  57.380. 

"Query.  With  reference  to  R.S.Mo,  57.300 
and  57.350,  may  the  Sheriff  and  his 
deputies  be  reimbursed  for  criminal  in- 
vestigation mileage  for  example,  mileage 
In  the  course  of  the  investigation  of  an 
unsolved  burglary?  See  also  57.430 
(Third  and  Fourth  Class  Counties)  for 
mileage  In  connection  with  persons  accused 
of  a criminal  offense." 

Subsection  1 of  Section  57.340,  RSMo  1959>  has  specific 
application  to  counties  of  the  Second  Class  having  a population 
of  less  than  one  hundred  thousand  inhabitants,  and  provides  as 
follows: 
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"1.  In  counties  of  the  second  class, 
which  contain  less  than  one  hundred 
thousand  inhabitants,  the  sheriff  may 
withhold  and  retain,  as  compensation 
for  his  official  services  in  civil 
matters,  from  the  fees,  penalties, 
charges,  commissions  and  other  money 
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collected  by  him  for  his  services  in 
the  matters,  the  sum  of  three  thousand 
nine  hundred  dollars  for  each  year  of 
his  official  term.  He  shall  not  retain 
during  any  one  month,  except  the  last 
month  of  each  year  of  his  official  term, 
a sum  exceeding  one-twelfth  of  the  afore- 
said three  thousand  nine  hundred  dollars, 
and  any  amount  collected  and  received  in 
excess  of  one -twelfth  during  any  such 
month,  shall  be  paid  by  him  at  the  end 
thereof  to  the  county  treasurer.  He 
may,  during  the  last  month  of  any  year 
of  his  official  term  withhold  from  the 
amount  collected  and  received  by  him  for 
services  in  civil  matters  during  the 
month,  a sufficient  amount  as  will  cause 
his  compensation  for  the  official  year 
to  reach  the  sum  of  three  thousand  nine 
hundred  dollars.  If  at  the  end  of  any 
year  of  his  official  term  he  has  not 
collected  and  retained  the  sum  of  three 
thousand  nine  hundred  dollars,  he  may 
withhold  and  retain  a sufficient  amount, 
from  moneys  collected  by  him  In  civil 
matters  in  the  succeeding  year  of  his 
official  term,  to  cause  his  compensation 
for  the  official  year  for  which  he  has 
not  received  hi3  full  compensation,  to 
amount  to  three  thousand  nine  hundred 
dollars . " 

It  may  readily  be  seen  from  the  language  found  in  subsection 
1 of  Section  57.3^0,  RSMo  1959/  quoted  above,  that  such  portion 
of  the  statute  is  directed  to  "fees,  penalties,  charges,  commis- 
sions and  other  monies"  earned  and  collected  by  the  sheriff  In 
"civil  matters".  To  the  extent  that  fee  charges  prescribed  in 
Section  57.280,  RSMo  1959/  result  from  "civil  matters",  they 
may  be  retained  by  the  sheriff  pursuant  to  the  directive  found 
in  subsection  1 of  Section  57.3^0,  RSMo  1959. 

Section  57.290,  RSMo  1959,  prescribes  fees  to  be  charged  by- 
sheriffs  in  criminal  cases,  and  any  retention  by  the  sheriff 
of  such  fees  charged  and  collected  is  clearly  prohibited  by  the 
following  language  appearing  In  Section  57.380,  RSMo  1959- 

"The  ^leriff  in  all  counties  of  the 
second  class  shall  charge,  collect  and 
receive,  on  behalf  of  the  county,  every 
fee,  penalty,  charge,  commission  and 
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other*  money  that  accrues  to  him  or  his 
office  for  official  services  enderea  in 
civil  and  criminal  matters,  by  virtue  of 
any  statute  of  this  state,  and  all  the 
fees,  penalties,  charges,  cor.' isslons 
and  ot  her  money  collected  by  nlm,  sha.l 
at  the  end  of  each  month  be  paid  by  hit 
to  the  county  treasurer,  as  -provided  n 
section  30,3o0,  RS.Mc , less  * -.at  amour 
cf  fees  from  civil  matters  which  he  if 
authorized  to  retain  by  section  57.3^0. 

He  is  not  entitled  to  collect  the  pe:- 
diem  allowed  to  the  sheriff  as  a member 
of  the  board  of  equalization  ind  board 
of  apneals,  a?  provided  in  section 
13*. 020,  RSMo. 

Based  on  the  foregoing  statutes  your  first  question  must,  t 
answered  by  concluding  that  the  sheriff  in  a Second  Class  ;r» 7 
having  a population  of  1 ss  than  one  hundred  t>  ousand  inh  .bi- 
may  retair  ices  colleote.  in  civil  masters  as  authorized  by  . e< 
37.280,  F 1959*  only  in  an  amount  Bribed  by  Sect!  m 57. 

FSMo  1959;  and  nis  retention  of  fees  t be  col  cted  lr.  er-mlnal 
cases  unde : Section  57.290,  RSMo  1959  is  prohibited  by  Seel  ion 
57.380,  FS.'o  1959#  quoted  above. 

Your  . tend  question  is  whether  sheriffs  id  deputies  in 
Second  Claes  counties  are  entitled  to  reimbursement  for  '’criminal 
invest iga  mi.le.age1'.  As  we  under- s’.  ;nd  your  j lestl 

involves  r.>  - is.-ay  travel:  ng  expenses  incurred  in  the  . u: . - f 

the  investigation  of  crimes,  including  those  1 . which  the  ulprv 
is' unknown.  Inherent  in  your  question,  is  the  further  hisio  quet 
tlon  of  whether  such  criminal  lnvestig  it  ion  ccr  ritute  part  of  hr  - 
official  dut.1  a of  a sheriff.  In  our  opinion,  nis  bail  uuestic*:. 
must  be.  answirod  In  the  affirmative. 

In  Maxwell  v,  Andrew  County,  3^+7  Mo.  156,  _.e.  l6'v  lV.  SWi  * 
621,  the  Supremo  Court  stated 

'll.  is  true  that  the  sheriff  under 
a legal  duty  to  investigate-  a - ged 
crimo.i  and  to  suppress  crime  and  arre  ~ 
felons. ' 

And  Sect!.:'.  57.100,  F.SMr , spells  c .t  the  di.tles  of  sheriffs 
generally  in  fh.  following  language: 

"Every  heriff  shall  quell  an*  .up- 
pr.  ss  vaults  and  batteries,  lots, 
routs  . -f frays  and  insurrections; 
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shall  apprehend  and  commit  to  Jail  all 
felons  and  traitors,  and  execute  all 
process  directed  to  him  by  legal 
authority,  including  writs  of  replevin, 
attachments  and  final  process  issued 
by  magistrates.*' 

We  believe  that  both  the  Maxwell  case  and  the  statutory  provl 
sions  above  quoted  impose  upon  sheriffs  and  their  deputies  in 
Second  Class  counties  the  duty  of  making  necessary  cririnal 
investigations  of  the  kind  mentioned  in  your  letter.  v ».  ill 

case  held,  however,  that  absent  statutory  provision  therefor, 
mileage  and  expenses  incurred  in  connection  with  criminal  invert i 
gations  may  not  be  paid  to  a sheriff.  Thereafter,  Sections  57.850, 
RSMo  Cum.  Supp.  1963*  and  57.360,  RSMo,  were  (in  their  original 
form)  enacted  as  Sections  7 and  8 of  Laws,  19^5,  page  1569*  'An-’ 
these  statutes  have  remained  unchanged  except  as  concerns  the 
of  reimbursement  for  mileage  as  set  forth  in  Section  57.350. 

A study  of  Section  57.350,  RSMo  Cum.  Supp.  1963,  has  led  a 
to  the  conclusion  that  it  has  no  application  to  the  payment  of 
mileage  in  criminal  investigations.  Its  purpose  is  to  provide 
for  reimbursement  at  the  specified  rate  for  all  miles  actually 
and  necessarily  traveled  in  serving  summonses,  subpoenas,  procease  , 
writs  and  notices.  Such  mileage  is  computed  from  the  place  wher  . 
oourt  is  usually  held  (except  when  court  is  usually  held  in  more 
than  one  place),  a provision  which  would  not  reasonably  have  refer 
ence  to  criminal  investigations. 

However,  it  is  our  opinion  that  Section  57.360,  RSMo,  does 
authorize  reimbursement,  as  hereinafter  set  forth,  for  travel 
expenses  incurred  in  criminal  investigations.  This  section 
provides,  in  part,  as  follows: 

"The  sheriff  and  his  deputies  shall 
be  reimbursed  out  of  the  county  treasury, 
for  actual  and  necessary  traveling  ex- 
penses, incurred  in  the  performance  of 
their  official  duties,  in  addition  to  the 
mileage  above  provided.1' 

We  construe  Section  57.360  (which,  as  above  pointed  out,  was 
enacted  as  a part  of  the  same  act  as  the  original  Section  57.350) 
to  mean  that  in  addition  to  those  situations  covered  by  Section 
57.350  in  which  the  sheriff  is  entitled  to  reimbursement  for  actual 
and  necessary  mileage  expense,  the  sheriff  is  also  entitled  to  be 
reimbursed  for  his  actual  and  necessary  travel  expenses  Incurred 
in  the  performance  of  duties  which  are  not  included  within  the 
provisions  of  Section  57.350,  and  this  would,  of  course,  include 
reimbursement  for  actual  and  necessary  travel  expenses  incurred  in 
criminal  investigations. 
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Section  57.360  requires  the  sheriff  to  make  a written  claim 
for  reimbursement  for  his  travel  expenses,  setting  forth  all 
detailed  and  pertinent  information  specified  by  the  county  court 
in  order  to  approve  the  payment  thereof.  Although  this  statute 
does  not  authorize  the  payment  of  mileage,  as  such,  it  is  our 
opinion  that  the  county  court  is  authorized,  in  its  discretion,  to 
approve  a claim  for  reimbursement  for  travel  expenses  either  at  a 
rate  per  mile  or  actual  out  of  pocket  expenses  or  other  reasonable 
determination  which  the  county  court  finds  under  the  circumstances 
will  not  be  in  excess  of  the  actual  and  necessary  expenses  incurred 
by  the  sheriff  and  his  deputies  in  traveling  in  the  course  of 
making  criminal  investigations. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a sheriff  of  a Second 
Class  county  may  retain  fees  collected  in  civil  cases  pursuant 
to  Section  57*280,  RSMo,  only  in  the  amount  allowed  by  Section 
57.3^0,  and  that  none  of  the  fees  collected  in  criminal  cases  pursu- 
ant to  Section  57.290,  RSMo,  may  be  retained  by  the  sheriff. 

It  is  the  further  opinion  of  this  office  that  a sheriff  is 
entitled  to  reimbursement  only  for  his  actual  and  necessary  travel 
expenses  in  making  criminal  investigations  and  that  he  can  be 
reimbursed  mileage  in  connection  with  such  services  only  to  the 
extent  that  the  county  court  finds  under  the  circumstances  that 
3uch  mileage  does  not  exceed  the  actual  and  necessary  travel  expense 
incurred  in  traveling  in  the  course  of  such  investigation. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 

by  my  Assistant,  Joseph  Nessenfeld. 

Very  truly  yours. 


Attorney  General 


COUNTY  BOARDS  OF  EDUCATION:  All  residents  of  a school  district 
ELECTIONS:  shall  vote  as  prescribed  by  law  upon 

SCHOOLS:  the  county  board  of  education  (Section 

SCHOOL  DISTRICTS:  165.657,  RSMo  1963  Cum.  Supp . ) which 

has  jurisdiction  over  their  district 
regardless  of  what  county  the  voter  lives  in.  Where  a part  of  a 
school  district  projects  outside  the  county  and  is  contiguous  to 
both  county  court  districts,  the  county  court  district  line  is  to 
be  also  projected  so  as  to  bisect  the  whole  district  and  all  voters 
of  the  district  are  to  vote  upon  those  members  of  the  county  board 
of  education  to  be  elected  from  the  area  on  that  side  of 
secting  line  in  which  the  voter  resides. 

March  18,  1964 

Opinion  No. 

Honorable  Rolin  T.  Boulware 
Prosecuting  Attorney 
Shelby  County 
Shelbyville,  Missouri 

Dear  Mr.  Boulware: 

This  opinion  is  Issued  in  response  to  your  request  of 
March  12,  1964,  for  an  official  opinion  of  this  office. 

Your  inquiry  relates  to  Section  165.657,  RSMo  1963  Supp. 

This  statute  creates  county  boards  of  education  and  provides 
for  their  election.  We  understand  the  facts  from  which  your 
inquiry  arises  to  be  as  follows:  The  Shelby  County  R-IV 
Reorganized  School  District  overlaps  the  Shelby  County  - Monroe 
County  line.  The  Shelby  County  School  District  also  overlaps 
the  line  which  divides  the  Eastern  and  Western  County  Court 
Districts  of  Shelby  County.  The  part  of  the  Shelby  County 
School  District  which  lies  outside  Shelby  County  and  in  Monroe 
County  is  contiguous  to  both  the  Eastern  and  the  Western  County 
Court  Districts  of  Shelby  County.  For  clarity,  we  Illustrate 
these  facts  by  the  map  sketch  attached  at  the  end  of  this 
opinion. 

We  understand  your  inquiry  to  be  twofold: 

1.  Do  those  residents  of  the  Shelby  County  R-IV  Reorganized 
School  District  who  live  outside  Shelby  County  and  In  Monroe 
County  vote  on  the  Shelby  County  Board  of  Education  or  on  the 
Monroe  County  Board  of  Education? 

2.  If  these  people  vote  for  the  Shelby  County  Board  of 
Education,  do  they  vote  for  the  members  to  be  elected  from  the 
Eastern  County  Court  District  of  Shelby  County  or  for  members 
to  be  elected  from  the  Western  County  Court  District  of  Shelby 
County? 
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At  the  beginning  let  us  clearly  define  the  nature  of 
school  districts  and  their  relationship  to  counties.  School 
districts  are  political  subdivisions  in  themselves,  as  are 
counties.  School  districts  are  separate  legal  entities  from 
counties . 

"The  school  districts  are  orgainized  as 
separate  legal  entities.  School  Dlst. 

No.  7 v.  School  Dlst.  of  St.  Joseph, 

184  Mo.  140,  156,  82  S.W.  1082,  1086. 

They  are  public  corporations,  form  an 
integral  part  of  the  state,  and  constitute 
that  arm  or  instrumentality  thereof  dis- 
charging the  constitutionally  intrusted 
governmental  function  of  imparting  know- 
ledge and  intelligence  to  the  youth  of  the 
state  that  the  rights  and  liberties  of  the 
people  be  preserved."  School  Dlst.  of 
Oakland  v.  School  Dlst.  of  Joplin^ Mo . , 

102  S.W. 2d  909,  910. 

Accord:  State  v.  Holmes.  Mo.,  231  S.W. 2d  185,  193;  78 
C.J.S.,  Schools  and  School  Districts,  §25b.  Being  separate 
entities,  territorial  boundaries  of  school  districts  do  not 
and  need  not  coincide  with  nor  respect  the  boundaries  of 
counties  or  other  political  subdivisions. 

By  Section  165.657  et  seq.,  the  Legislature  has  created 
county  boards  of  education  and  for  certain  purposes  placed  all 
school  districts  under  the  Jurisdiction  of  a county  board. 

Where  a county  board  of  education  has  authority  over  a school 
district  it  has  authority  over  the  whole  district  regardless 
of  the  fact  that  part  of  the  district  may  lie  in  another  county. 
Note,  for  example.  Section  1.65.677>  RSMo  1959,  which  provides 
that  where  a reorganized  district  is  created  with  territory  in 
more  than  one  county,  the  district  will  belong  to  the  county 
containing  the  greater  portion  of  the  district's  assessed  valu- 
ation. 

The  territorial  boundaries  of  a county  board  of  education 
are  co-extensive  with  the  territorial  boundaries  of  the  school 
districts  within  the  county  board's  authority.  The  name  county 
board  of  education  is  somewhat  misleading  because  as  school 
districts  are  separate  political  entities  and  may  overlap 
county  lines,  so  also  the  territorial  boundaries  of  the  authority 
of  a county  board  of  education  may  overlap  county  lines.  The 
territorial  authority  of  the  county  board  and  the  boundaries 
of  the  county  need  not  be  co-extensive. 
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In  a manner  of  speaking,  the  outside  boundaries  of  the 
school  districts  which  are  under  the  jurisdiction  of  a parti- 
cular county  board  of  education  define  a confederation  of 
separate  legal  entities.  This  "confederation"  is  referred  to 
by  the  name  of  the  county  which  most  closely  coincides  with 
its  boundaries. 


I. 

Having  so  defined  the  relationship  of  counties  and  school 
districts,  let  us  resolve  your  first  question.  In  the  present 
case,  Shelby  County  R-IV  School  District  apparently  is  under 
the  authority  of  the  Shelby  County  Board  of  Education,  and 
although  a smaller  part  of  the  district  lies  outside  of  Shelby 
County,  the  whole  district  is  under  the  jurisdiction  of  the? 
Shelby  County  Board  of  Education.  It  follows  that  all  resi- 
dents of  the  Shelby  R-IV  District  shall  vote  upon  the  Shelby 
County  Board  of  Education, -which  board  has  Jurisdiction  over 
their  district.  This,  regardless  of  whether  the  voter  lives 
in  Shelby  County,  Monroe  County  or  any  other  county. 

It  is  our  opinion  that  all  residents  of  a school  district 
shall  vote  upon  the  county  board  of  education  which  has  Juris- 
diction over  their  school  district  regardless  of  what  county 
the  voter  lives  in.  As  applied  to  your  instant  inquiry,  those 
residents  of  Shelby  County  R-IV  Reorganized  District  who  live 
in  Monroe  County  are  to  vote  upon  candidates  for  the  Shelby 
County  Board  of  Education  and  not  for  candidates  for  the 
Monroe  County  Board  of  Education. 

II. 

Having  determined  that  all  residents  of  a school  district 
are  to  vote  for  the  county  board  of  education  which  has  juris- 
diction of  their  district,  we  turn  to  determine  which  members 
they  shall  vote  upon,  those  to  be  elected  from  the  Eastern  or 
those  from  the  Western  County  Court  District  of  Shelby  County. 

In  a prior  opinion  this  office  has  ruled  that  in  second, 
third  and  fourth  class  counties  the  three  members  to  be  elected 
from  each  county  court  district  shall  be  elected  only  by  the 
voters  of  their  respective  area.  (Opinion  No.  14  issued 
January  10,  1964,  to  Darold  Jenkins.) 

In  creating  county  boards  of  education  the  Legislature 
limited  the  membership  of  the  six-member  board  to  not  more 
than  three  members  from  one  county  court  district.  This 
limitation  prevents  one  area  from  controlling  the  membership 
of  the  board.  The  Legislature  could  have  divided  the  territory 
of  the  county  board  of  education  in  any  fashion.  Rather  than 
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establishing  a new  line  to  divide  the  area  into  two  major 
parts,  the  Legislature  adopted  an  existing  dividing  line,  the 
county  court  district  line.  This  dividing  line  has  no  peculiar 
significance  other  than  to  implement  the  Legislature's  intent 
to  distribute  the  membership  of  the  board. 

Under  the  laws  of  this  State,  school  district  boundaries 
are  not  limited  by  either  county  court  district  or  county  lines. 
School  districts,  as  evidenced  by  the  Shelby  County  R-IV  dis- 
trict, do  overlap  both  county  court  district  and  county  bound- 
aries. The  Legislature  enacted  the  laws  that  make  this  over- 
lapping possible.  We  must  presume  the  Legislature,  being  aware 
of  the  clear  effect  of  its  enactments,  knew  that  school  districts 
overlapped  both  county  court  district  and  county  boundaries. 

Being  aware  of  this  overlapping,  the  Legislature  adopted 
the  county  court  district  line  as  a dividing  line.  This  line 
bisects  school  districts  wholly  within  a county.  Nothing  in 
Section  165.657  indicates  that  parts  of  school  districts  which 
lie  outside  of  a county  should  be  treated  differently. 

Therefore,  it  is  our  opinion  that  where  a part  of  a school 
district,  contiguous  to  both  county  court  districts,  projects 
outside  of  the  county,  the  county  court  district  line  should 
also  be  projected  outside  the  county  bisecting  the  part. 
Accordingly,  the  residents  of  the  part  of  district  contiguous 
to  one  county  court  district  would  vote  for  members  to  be 
elected  from  that  county  court  district  and  the  residents  of 
the  part  contiguous  to  the  other  county  court  district  would 
vote  for  members  to  be  elected  from  that  district.  That  is, 
the  residents  of  the  part  of  the  school  district  outside  the 
county  will  vote  in  the  same  manner  and  for  the  same  candidates 
as  those  residents  of  the  part  of  the  school  district  within 
the  county. 

The  Shelby  County  Court  District  line  runs  north  and  south. 
Applying  our  ruling  to  your  instant  inquiry:  The  line  would  be 
projected  south  bisecting  that  part  of  Shelby  County  R-IV 
School  District  which  lies  outside  the  county.  (See  map  sketch 
infra.)  Those  living  east  of  the  projected  line  would  vote  for 
the  Shelby  County  Board  of  Education  members  to  be  elected  from 
the  Eastern  County  Court  District  and  those  living  west  of  the 
line  for  the  Western  District  members. 

To  answer  both  questions  presented  here  as  succinctly  as 
possible:  All  residents  of  a school  district  vote  upon  the 

county  board  of  education  which  has  Jurisdiction  over  their 
school  district  and  upon  those  members  to  be  elected  from  the 
area  on  that  side  of  the  county  coui’t  district  line  in  which 
the  voter  resides. 
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The  first  election  of  county  boards  of  education  under 
Section  165.657,  RSMo  1963  Supp.,  is  to  be  held  April  7,  1964. 
The  conclusions  expressed  in  this  opinion  concern  the  conduct 
of  that  election.  The  right  to  vote  upon  those  who  represent 
us  is  a cardinal  principle  of  our  democratic  society.  We  are 
concerned  that  all  residents  of  all  parts  of  all  school  dis- 
tricts have  the  opportunity  to  vote  as  prescribed  by  law  and 
that  this  right  not  be  frustrated  by  misunderstanding.  There- 
fore, we  have  requested  the  Department  of  Education  to  promptly 
forward  copies  of  this  opinion  to  those  charged  with  conducting 
the  election. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office: 

1.  That  all  residents  of  a school  district  shall  vote  as 
prescribed  by  law  upon  the  county  board  of  education  (Section 
165.657,  RSMo  1963  Supp)  which  has  Jurisdiction  over  their 
district  regardless  of  what  county  the  voter  lives  in. 

2.  That  where  a part  of  a school  district  projects  out- 
side the  county  and  is  contiguous  to  both  county  court  districts, 
the  county  court  district  line  is  to  be  also  projected  so  as  to 
bisect  the  whole  district  and  all  voters  of  the  district  are  to 
vote  upon  those  members  of  the  county  board  of  education  to  be 
elected  from  the  area  on  that  side  of  the  bisecting  line  in 
which  the  voter  resides. 

The  foregoing  opinion  which  I hereby  approve  wa3  prepared 
by  my  assistant,  Louis  C.  DeFeo,  Jr. 

Yours  very  truly. 


Attachment 


THOMAS  F.  EAGLET 
Attorney  General 


Opinion  No.  133 
March  19,  1964 
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Shelby  Co.  R-IV  School  District  Boundary 

County  Boundary  Lines 

County  Court  District  Line  of  Shelby  County 

Projection  of  County  Court  District  Line 

into  Monroe  County. 


PUBLIC  ADMINISTRATOR:  The  public  administrator  is  an  elected 

county  official  and  must  file  with  the 
county  clerk  a certified  list  of  all 
fees  received  for  performance  of  his 
statutory  duties  as  provided  by  Section 
51.150,  paragraphs  (5)  and  (6),  RSMo  Supp. 

1963. 


Opinion  No.  135 

April  24,  1964 


Honorable  John  B.  Mitchell 
Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 

Dear  Mr.  Mitchell: 

This  is  in  answer  to  your  request  for  an  opinion  from 
this  office  as  to  whether  or  not  a public  administrator  is  required 
to  file  a statement  of  salaries  and  nonaccountable  fees  as  provided 
in  paragraphs  (5)  and  (6),  Section  51*150,  RSMo  Supp.  1963* 

These  paragraphs  which  were  added  by  the  1963  Legislature 
to  Section  51*150  require  the  county  clerk: 

"(5)  To  compile  and  keep  a list  of  all 
salaries  and  nonaccountable  fees  received 
by  each  elected  county  official  by  virtue  of 
his  office  for  each  calendar  year.  The  source 
of  each  fee  shall  be  itemized,  the  amount 
of  mileage  allowance  received  shall  be  reported, 
and  the  total  fees  less  expenses  shall  be 
shown . Each  elected  official  shall  certify 
and  give  the  necessary  information  on  his 
office. to  the  clerk  of  the  county  court; 

(Emphasis  added). 

"(6)  To  file  a certified  list  of  all  salaries 
and  nonaccountable  fees  received  by  each 
elected  county  official  by  virtue  of  his  office 
for  the  preceding  calendar  year  before  March 
first  with  the  secretary  of  state." 

There  is  no  doubt  that  the  public  administrator  is  an  officer 
of  the  county  by  the  terms  of  Sections  473*730  - 473*773*  RSMo 
1959.  He  is  elected  for  a term  of  four  years;  is  required  to 
take  an  official  oath  and  give  bond.  Section  473*730;  and  by 


statute  is  declared  to  be  an  officer  of  the  county  in  which  he 
is  elected.  Section  473 *737  • An  examination  of  Section  473-743 
discloses  that  the  duties  of  a public  administrator  include  the 
preservation  and  administration  of  estates  and  he  is  also  an 
ex-officio  public  guardian  and  curator  of  the  county  in  which  he 
is  elected.  He  holds  the  same  powers  and  duties  as  are  enjoined 
upon  executors  and  administrators,  guardians  and  curators.  Section 
473-750.  Section  473-740  provides  that  the  public  administrator 
shall  receive  the  same  compensation  for  his  services  as  may  be 
allowed  by  law  to  executors  and  administrators  unless  the  court, 
for  special  reasons,  allows  a higher  compensation.  The  allowable 
compensation  of  executors  and  administrators  is  set  out  in  Section 
473-153-  Prior  to  the  amendment  to  Section  51-150*  supra,  the 
public  administrator  did  not  have  to  report  or  account  for  the 
receipt  of  this  compensation. 

The  public  administrator  is  a county  official  and  is  elected. 
Although  he  receives  no  salary,  he  does  receive  fees  for  performing 
the  statutory  duties  of  his  office  . The  fact  that  his  fees  are 
taken  from  private  estates  rather  than  state  or  county  sources 
does  not  render  them  anything  other  than  fees . We  therefore 
believe  that  the  public  administrator  must  provide  the  clerk  of 
the  county  court  with  a certified  copy  of  his  fees  as  required 
by  paragraph  (5),  Section  5I.I5O,  RSMo  Supp.  1963-  It  should 
be  noted  that  this  paragraph  requires  that  the  source  of  each 
fee  be  itemized  and  the  total  fees  less  expenses  should  be 
shown . 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  public  administrator 
is  an  elected  county  official  and  must  file  with  the  county  clerk 
a certified  list  of  all  fees  received  for  performance  of  his 
statutory  duties  as  provided  by  Section  51.150,  paragraphs  (5) 
and  (6),  RSMo  Cum.  Supp.  1963  - 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  H.  Denman. 


Very  truly  yours. 


Attorney  General 


INSURANCE; 


Articles  of  Incorporation  of  Mid-West  National  Fire 
and  Casualty  Insurance  Company. 


Opinion  N0.136 
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Honorable  Ralph  H.  Dugglns 
Superintendent  of  the  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Sirs 

Pursuant  to  your  request  of  March  12,  1964,  an  examination 
has  been  made  of  an  executed  copy  of  Declaration  of  Intention, 
including  Articles  of  Incorporation,  of  the  proposed  Mid-West 
National  Fire  and  Casualty  Insurance  Company,  together  with 
proof  of  publication  thereof  as  required  by  Section  379.040 
RSMo  1959. 

It  is  the  opinion  of  this  office  that  the  docuoents  re- 
ferred to  in  the  preceding  paragraph  are  in  conformity  ’with 
Sections  379.010  to  379.160  RSMo  1959*  as  amended,  and  not 
inconsistent  with  the  constitution  and  laws  of  this  State  and 
the  United  States. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


JDO/dg 


F.  •gAMJETOM 

Attorney  General 


OPINION  REQUEST  NO.  137 
(Answered  by  Letter  - Chitwood) 


Hay  19,  1964 


Honorable  Daniel  V.  O'Brien 
Proaecuting  Attorney 
St.  Louis  County 
Court  House 

Clayton,  Missouri  63105 
Dear  Mr.  O'Brien: 

This  office  is  in  receipt  of  your  request  for  a legal 
opinion.  You  advise  that  at  various  tines  the  Coroner  of 
St.  Louis  County  has  possession  of  guns  used  as  the  instruments 
of  the  deaths  of  persons,  and  which  deaths  have  been  investigated 
by  the  coroner.  Subsequent  to  said  investigations,  the  coroner 
has  released  the  guns  to  relatives  of  the  deceased,  and  the 
specific  inquiry  for  which  an  opinion  has  been  requested,  reads 
as  follows: 

"The  Coroner  is  desirous  of  learning  whether 
or  not  he  is  acting  in  a proper  manner  in 
turning  the  guns  over  to  other  than  the 
former  legal  owners  in  spite  of  the  Missouri 
Statutes  regulating  the  giving  away  or 
transferring  of  weapons  only  after  obtaining 
a permit  to  do  so." 

In  an  opinion  of  this  office  written  for  Honorable  Jasper  M. 
Branca to,  on  August  23,  1963,  Question  No.  3 was:  "Who  is  responsi- 
ble for  property  found  on  or  near  dead  bodies?" 

That  opinion  pointed  out  that  the  sheriff  or  police,  as 
the  case  may  be,  have  the  duty  to  protect  the  property  of  a 
deceased  person  during  the  interim  period  between  the  discovery 
of  the  deceased  and  take  over  of  personal  property  by  the  deceased's 
personal  representatives,  subject  to  the  exception  in  Section  548.490 
&SMo  1959.  Said  section  provides  that  within  thirty  days  after 


Honorable  Daniel  V.  O' Sr ten 


-2- 


May  19,  1964 


an  inquest,  the  coroner  shall  turn  over  possession  of  money  or 
other  property  found  upon  a dead  body,  unless  claimed  in  the 
meantime  by  the  personal  representatives  of  the  deceased,  to  the 
county  or  city  treasurer. 

It  is  befteved  that  the  conclusion  reached  on  the 
third  inquiry  of  the  above-mentioned  opinion  answers  that 
part  of  your  inquiry  as  to  what  persons  the  coroner  should 
turn  over  possession  of  guns  of  the  deceased* 

In  view  of  the  reference  made  in  the  latter  portion  of 
your  inquiry  relating  to  Missouri  statutory  requirements 
that  transferees  of  small  firearms  must  obtain  a permit  authorising 
them  to  acquire  same,  we  find  it  necessary  to  discuss  this  portion 
of  the  inquiry. 

This  reference  is  to  Section  564.630,  RSMo  1959, 
which  provides: 

"No  person  ...  shall  directly  or  indirectly 
buy,  sell,  borrow,  loan,  give  away,  trade, 
barter,  deliver  or  receive,  in  this  state, 
any  pistol,  revolver  or  other  firearm  of  a 
size  which  may  be  concealed  upon  the  person, 
unless  the  buyer,  borrower  or  person  receiving 
such  weapon  shall  first  obtain  and  deliver 
to,  and  the  same  be  demanded  and  received 
by,  the  seller,  loaner,  or  person  delivering 
such  weapon,  within  thirty  days  after  the 
issuance  thereof,  a permit  authorising  such 
person  to  acquire  such  weapon." 

The  transfer  of  possession  of  a firearm  of  the  type  referred 
to  in  the  statute  from  the  sheriff,  police,  or  coroner  to  an 
executor  or  administrator  does  not  require  a permit  because  such 
executor  or  administrator  does  not  own  such  firearm  but  is  a 
legal  trustee  and  conduit  for  the  purpose  of  distributing  the 
estate  of  the  decedent. 
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If,  however,  the  proposed  transfer  of  the  firearm  is 
to  be  ms da  to  some  relative  of  the  decedent  as  an  individual 
and  not  as  an  executor  or  administrator,  then  the  permit 
required  by  Section  364.630  RSMo  1939,  should  be  complied  with. 

Tour a very  truly, 


THOMAS  r.  EAGLETON 
Attorney  General 


Enclosure 


OPINION  NO.  139 
Answered  by  Letter 


Hay  7,  196U 


Honorable  Maurice  Schechter 
State  Senator,  13th  District 
41  Country  Pair  Lane 
Creve  Coeur  41,  Missouri 

Dear  Senator  Sohechter: 

Your  opinion  request  of  March  17*  1964,  reads  as  follows  1 

"On  March  4th  you  rendered  an  opinion  re- 
quested by  me  regarding  salary  payments  to 
Marshall  - Collectors  in  4th  class  cities. 

"Your  opinion  does  not  answer  the  question 
involved  and  probably  caused  by  my  original 
query. 

"An  election  will  be  held  on  April  7*  19^4 
and  the  Ordinance  Increasing  the  salaries 
was  passed  prior  to  such  date  and  the  Ordinance 
provides  that  'these  provisions  shall  be  ap- 
plicable to  the  Collector  - Marshall  - Chief 
of  Police  following  the  general  municipal 
election  in  April  1964’  . 

"In  my  letter  of  February  11th,  I set  out 
the  starting  salaries  scale  and  the  various 
increases  after  service  up  to  66  months  and 
please  bear  In  mind  the  elective  office  is  only 
for  a period  of  2 years  but  if  the  elected 
official  is  elected  and  re-elected  and  holds 
his  office  for  66  months,  he  would  be  receiving 
top  salary. 

"This  Ordinance  was  enacted  by  the  City  of  Over- 
land and  I believe  that  one  other  city  in  St. 

Louis  County  has  the  same  type  Ordinance  and 
there  is  a question  as  to  whether  the  same  is 
in  violation  of  Section  79.270. 

"May  I please  have  your  opinion  on  this  matter 
at  your  earliest  convenience." 
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We  have  been  unable  to  find  any  Missouri  cases  which  are 
applicable  to  the  specific  question  which  you  have  submitted* 

We  have  also  consulted  several  texts  on  municipal  corporations* 
Including  Corpus  JurlB  Secundum,  American  Jurisprudence, 

McQulllln  on  Municipal  Corporations  and  Rhyne  on  Municipal 
Corporations,  with  the  same  result.  We  have  also  contacted 
the  Missouri  Munlolpal  League  and  the  National  Institute  of 
Municipal  Law  Officers  In  Washington,  D.C.,  and  they  have  been 
unable  to  supply  us  with  any  citation  of  legal  authority  appli- 
cable to  the  question  which  you  have  submitted. 

Section  13  of  Article  VII  of  the  Missouri  Constitution 
provides  as  follows: 

"Limitation  on  Increase  or  compensation 
and  extension  of  terms  of  office.—  The  com- 
pensation of  state,  county and  municipal 
officers  shall  not  be  Increased  during  the 
term  of  office;  nor  shall  the  term  of  any 
officer  be  extended ." 

Section  T9, 270,  RSMo  1959*  which  is  applicable  to  fourth 
class  cities,  provides  as  follows: 

"Salaries  fixed  by  ordinance.— 

The  board  of"  aldermen  shall  have  power  to  fix 
the  compensation  of  all  the  officers  and 
employees  of  the  city,  by  ordinance.  But  the 
salary  of  an  officer  shall  not  be  changed 
during  the  time  for  which  he  was  elected  or 
appointed." 

It  may  be  reasonable  to  assert  that  the  above  prohibitions 
are  directed  against  a change  of  salary  during  the  term  of  the 
officer  and  do  not  prohibit  a change  by  operation  of  law  where 
the  applicable  law  and  ordinance  was  enacted  prior  to  the 
election  of  the  officer.  In  support  of  this  argument,  municipal 
cases  have  held  that  a change  In  salary  caused  by  population 
changes  or  change  in  classification  of  a city,  would  not  be 
prohibited.  This  was  the  conclusion  reached  in  the  case  of  State 
ex  rel.  Harvey  v.  Linville  et  al.,  300  SW  1066,  wherein  the  court 
held  that  where  the  compensation  of  an  officer  depends  on  popula- 
tion and  automatically  increases  with  an  increase  in  the  popula- 
tion, then  prohibition  against  a change  in  salary  during  the  term 
would  be  inapplicable. 
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On  the  other  hand.  It  must  be  conceded  that  the  above 
Quoted  constitutional  provision  does  prohibit  an  increase 
during  the  term  of  office.  In  the  case  of  State  v.  Jost, 

191  SW  38,  it  was  held,  generally,  that  a police  officer^ 
salary  could  not  be  changed  during  his  term  of  office;  however, 
the  facts  in  that  case  were  in  several  respects  different  than 
the  facts  which  you  have  submitted.  In  the  present  instance 
we  have  an  elective  office  with  a two  year  term.  Each  term  is 
separate  and  distinct  from  any  prior  term  which  may  have  been 
served  by  the  victorious  candidate.  It  may  be  reasonably  argued 
that  the  amount  of  compensation  payable  to  an  officer  who  is 
elected  at  a particular  election  should  not  be  dependent  on 
whether  Candidate  A (the  Incumbent)  or  Candidate  B,  was  the 
winner  of  the  election.  It  may  be  that  to  discriminate  under 
these  circumstances  as  to  the  amount  of  compensation  payable 
with  respect  to  a particular  officer  on  the  ground  that  one 
candidate  had  heretofore  been  elected  to  the  office  and  the 
other  had  not,  would  be  contrary  to  public  policy.  In  other 
words,  it  may  be  said  that  the  salary  for  a particular  office 
should  be  the  same  irrespective  of  the  identity  of  the  individual 
who  may  be  elected  to  the  office. 

In  sunmary,  the  question  which  you  submit  appears  to  be  one 
of  first  impression  and  we  have  been  unable  to  find  any  satis- 
factory authority  on  which  to  base  an  answer.  Therefore,  we 
recommend  that  the  validity  of  this  ordinance  be  tested  by  a 
declaratory  Judgment  suit. 


Yours  very  truly. 


CB:  df 


YB90  "P . "KAQLETOH 
Attorney  Oeneral 


Opinion  No.  139 

Answered  by  Letter--Randolph 


July  1,  1964 


George  A.  Ulett,  M.  D. 
Director,  Division  of  Mental 
Diseases 

722  Jefferson  Street 
Jefferson  City,  Missouri 

Dear  Dr.  Ulett: 


This  is  in  response  to  your  letter  of  March  12,  1964, 
requesting  an  opinion  of  the  Attorney  General  on  the  question 
of  whether  the  Division  of  Mental  Diseases  of  the  Department 
of  Public  Health  and  Welfare  of  Missouri  could  be  legally 
designated  as  the  "State  mental  health  authority"  for  the 
State  of  Missouri  to  receive  and  utilize  Federal  grants  under  the 
Federal  Public  Health  Service  Act. 


The  Constitution  of  Missouri,  Article  111,  Section  38(a), 
states: 

" * * * Money  or  property  may  also  be  received 
from  the  United  States  and  be  redistributed 
together  with  public  money  of  this  state  for 
any  public  purpose  designated  by  the  United 
States." 

The  Legislature  has  appropriated  to  the  Division  of  Mental 
Diseases  of  the  Department  of  Public  Health  and  Welfare  for  the 
biennium  ending  June  30,  1965,  all  allotments  of  Federal  funds 
received  for  the  use  of  the  Division  in  carrying  out  the  Federal 
provisions  of  the  mental  health  program. 
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Director,  Division  of  Men tel 
Diseases 


Lavs  of  Missouri,  1963,  pages  32  and  35,  provides  as 
follows : 


"There  is  appropriated  out  of  the  State  Treasury, 
chargeable  to  the  fund  and  for  the  agency  and 
purpose  designated,  for  the  period  beginning 
July  1,  1963  and  ending  June  30,  1965,  as  follows: 


"Section  5.140.  Division  of  mental  diseases— 
research  grant  award. —To  the  Division  of 
Mental  Diseases 

"For  Research  Grant  Award 

"All  allotments,  grants  and  contributions  from 
the  federal  government,  private  foundations,  or 
pharmaceutical  companies  paid  into  the  state 
treasury  under  the  provisions  of  the  'Research 
Grant  Award'  under  Section  301  (d)  of  the 
Public  Health  Service  Act,  as  amended,  or  any 
other  acts  of  Congress  which  provide  federal  funds 
or  funds  from  any  other  source  for  the  use  of 
the  Division  of  Mental  Diseases  in  carrying 
out  the  federal  provisions  of  the  Mental  Health 
Program . 

"From  Federal  Funds" 

Turning  to  the  Federal  Public  Health  Service  Act,  42  USC 
201  (m)  thereof  provides: 

"The  term  'State  mental  health  authority* 
means  the  State  health  authority,  except 
that,  in  the  case  of  any  State  in  which 
there  is  a single  State  agency,  other  than 
the  State  health  authority,  charged  with 
responsibility  for  administering  the  mental 
health  program  of  the  State,  it  means  such 
other  State  agency." 
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George  A.  Ulett,  M.  D. 
Director,  Division  of  Mental 
Diseases 


That  the  Division  of  Mental  Diseases  is  the  single  state 
agency  charged  with  the  responsibility  for  administering  the 
mental  health  program  of  the  state  appears  in  Section  202.020, 
RSMo.  1959,  in  the  following  language: 

"The  division  of  mental  diseases  of  the 
state  department  of  public  health  and 
welfare  shall  have  the  care  and  treatment 
of  persons  suffering  from  mental  diseases  * * *" 

It  follows  that  the  Division  of  Mental  Diseases  may 
properly  be  designated  as  the  Manual  Health  Authority  under 
the  Public  Health  Service  Act. 

It  is  our  view  that  the  Division  of  Mental  Diseases  of 
the  Department  of  Public  Health  and  Welfare  of  the  State  of 
Missouri  may  be  legally  designated  as  the  Mental  Health 
Authority  for  the  State  of  Missouri  for  receiving  and  using 
Federal  funds  under  the  Federal  Public  Health  Service  Act. 

Very  truly  yours. 


THGM4S  F.  EAGLSTOM 
Attorney  General 


Dr.  Hardwicke 
C.  Rouss  Gallop,  Director 
Department  of  Public  Health 
and  Welfare 


cc: 


Opinion  No.  l4l  Ans.  By  Letter 
(Randolph) 


July  14,  1964 


Honorable  Brunson  Hollingsworth 
Prosecuting  Attorney 
Jefferson  County 
Courthouse 
Hillsboro,  Missouri 

Dear  Mr.  Hollingsworths 

This  letter  is  in  answer  to  your  request  for  an  opinion 
of  this  office  on  the  questions  whether  the  collector  of 
Jefferson  County  may  properly  charge  the  clerk* s and  collector* s 
fees  on  each  tract  of  real  estate  for  delinquent  taxes  provided 
for  in  Section  140.100,  RSMo,  and  whether  the  collector  may 
charge  a commission  of  two  percent  of  all  sums  collected  pursuant 
to  Section  52.290,  RSMo  Cum.  Supp.  1963. 

Section  52.361,  RSMo  1959#  governs  the  situation  with 
respect  to  delinquent  lists  in  second  class  counties.  Said 
section  provides  as  follows: 

"Xt  shall  be  the  duty  of  the  county  collector 
in  class  two  counties  to  prepare  and  keep  in 
his  office  back  tax  books  which  shall  contain 
and  list  all  delinquent  taxes  on  real  and  per* 
sonal  property  levied  and  assessed  in  the 
county  which  remain  due  and  unpaid  after  the 
first  day  of  January  of  each  year.  Such  back 
tax  books  shall  replace  and  be  in  lieu  of  all 
'delinquent  lists'  and  other  back  tax  books 
heretofore  prepared  by  the  collector  or  other 
county  officer. " 

It  is  clear  that  the  fees  provided  in  Section  140.100,  RSMo, 
are  not  applicable  to  second  class  counties  because  such  fees 
are  chargeable  only  for  services  of  the  clerk  and  collector  in 
connection  with  "delinquent  liBts"  no  longer  prepared  in  second 
class  counties. 


FI  LED 

H/ 
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Sectlon  52.290,  RSMo,  allows  the  collector  a commission 
on  delinquent  and  back  taxes  of  two  percent  of  all  sums 
collected.  This  refers  to  the  collectors  of  all  counties  and 
Is,  therefore,  a legal  charge;  however,  such  commissions  must 
be  turned  over  to  the  county  treasury  of  second  class  counties 
and  the  collector  Is  accountable  therefor.  This  Is  by  virtue 
of  Section  52.420,  RSMo  Cum.  Supp.  1963,  and  Section  52.430, 

RSMo,  providing  that  In  second  class  counties  the  collector's 
salary  shall  be  "In  lieu  of  all  fees,  commissions,  penalties, 
charges  and  other  compensation  now  charged,  received  or  allowed 
by  virtue  of  any  statute,  to  any  such  collector  as  compensation 
for  his  services",  and  forbidding  collectors  from  retaining  any 
other  compensation. 

Further,  Section  50.350,  subsection  1,  RSMo  Cum.  Supp.  1963, 
provides: 


"It  shall  be  the  duty  of  every  county  officer. 

In  all  counties  of  the  second  class,  who  shall 
be  paid  an  annual  salary  In  lieu  of  all  fees, 
penalties,  commissions,  charges,  emoluments, 
and  moneys  due  him  or  his  office  for  any  ser- 
vice performed,  to  charge,  collect  and 
receive,  upon  behalf  of  the  oounty,  every  fee, 
penalty,  commission,  charge,  emolument  and 
money  that  accrues  In  his  office  for  any 
service  rendered,  by  virtue  of  any  statute  of 
this  state,  except  such  fees  as  are  chargeable 
to  the  county." 

This  statute  requires  the  county  collector  of  a second  class 
county  to  turn  over  to  the  county  treasury  all  statutory  fees, 
penalties,  etc.,  that  accrue  to  his  office. 

Very  truly  yours. 


DLA: It 


th5m/3"  F~: 
Attorney  General 


taj  13,  1964 


Opinion  No.  142 
Answered  by  letter 

Honorably  Pon&lU  M.  Belt 
State  Bepr©  tentative 
115  1/2  Vim  Street 
Mac or,  Missouri 

Deer  NT.  Bolt j 

This  letter  Is  In  response  to  your  request  of  March  18, 
1964,  for  an  official  opinion  of  this  offloe.  You  Inquire! 

'Under  the  provisions  of  .Subsection  (1)  of 
Section  120.545  If  sn  Incus  bent  dies  or 
btoosH  disqualified  after  the  closing  of 
the  riling  period  for  any  Primary  election, 
the  statute  provides  that  filing  for  the 
office  shall  be  reopened  for  s period  of 
five  days.  Z request  your  opinion  as  to 
whether  or  not  this  reopening  for  s period 
of  five  days  would  apply  If  there  were 
candidate#  other  than  the  lnounbent  who 
had  previously  filed  prior  to  the  closing 
of  the  filing  period. 

Section  120.545*  RSMo  196 j upp . , provides! 

”1.  dxeept  as  provided  in  subseotion  2, 

If  s candidate  for  nomination  to  an  offloe 
of  which  he  is  the  lnounbent  dies,  withdraws 
or  be cones  disqualified  after  the  close  of 
the  filing  porod  for  any  primary  election, 
filing  for  the  offloe  shall  be  reopened  for 
s period  of  five  days  following  the  death, 
withdrawal  or  disqualification  during  which 
period  new  candidates  may  enter  and  file 
their  declarations  of  candidacy. 
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"2.  If  ft  candidate  for  nomination  to  an 
office  of  which  he  la  the  Incumbent  dies, 
withdraw a or  bocomua  disqualified  follow- 
ing the  sixteenth  day  next  preceding  the 
date  of  the  primary  election  the  election 
and  canvaaa  shall  proceed  and  If  a suffici- 
ent number  of  ballots  are  marked  aa  being 
voted  for  the  deceased  to  entitle  him  to 
nomination  had  he  lived  until  after  the 
election  a vacancy  exists  on  the  general 
election  ballot  which  shall  be  filed  in 
the  manner  provided  In  eeetlon  120.550. 

*3.  Thle  section  shall  not  apply  If  tho 
incumbent  was  tho  sole  party  candidate  for 
nomination  to  the  particular  office." 

Section  120.54$  (1)  la  applicable  to  only  one  situation, 
that  la,  when  the  incumbent  of  an  offlee  dies,  withdraws  or  is 
disqualified  after  the  cloae  of  filing  for  such  office  and  there 
are  one  or  more  other  candidates  filed  on  the  same  party  ticket 
for  that  office,  then  the  flllr^  period  la  reopened  for  a period 
of  five  days  following  such  death,  withdrawal  or  disqualification. 

Vfe  call  your  attention  to  Section  120.550,  RSHo  1959# 
which  applies  when  a vacancy  in  the  candidates  for  nomination 
se  s party  candidate  exists. 

Therefore,  the  provisions  of  Section  120.545,  RSMo  1963 
3upp. , apply  if  the  candidates  for  nomination  are  the  incumbent 
and  others  and  the  Incumbent  dies,  withdraws  or  becoama  dis- 
qualified after  the  close  of  the  filing  period  for  any  primary 
election. 


Very  truly  yours. 


Attorney  General 


LCD/de 


*Zl 'PC'^TS : Count;  ma;r  issue  bonds  for  acquiring  an  airport 

and  for  erecting  buildings  thereon  and  for  equip- 
B0ND5 : ping  said  airport  for  the  purpose  for  which  it 

was  constructed. 


OPINION 

June  2,  1964 


Honorable  Douglas  Mahnkey 
Prosecuting  Attorney 
Taney  County 
Forsyth,  Missouri 

Dear  Mr.  Mahnkey: 

In  your  letter  of  March  25,  1964,  you  state  that  the 
County  Court  of  Taney  County  Intends  to  hold  a bond  election 
to  develop  an  airport,  the  bond  raone'  to  be  used  for: 

(1)  Purchase  of  real  estate; 

(2)  Building  a landing  3trip;  and 

(3)  Such  buildings  necessary  for  shop  and 
office  space. 

You  question  whether  the  money  may  be  used  for  any 
purpose  other  than  the  purchase  of  the  real  estate  under 
Sections  305*200  and  305*210,  RSMo  1959*  relating  to 
"Airports" . 

Section  305*210,  provides  that  a county,  having  estab- 
lished an  airport,  may  construct,  improve,  equip  and  maintain 
the  some  and  that  the  expense  of  such  construction,  improve- 
ment, equipment  and  maintenance  shall  be  a.  county  charge. 
Because  3ection  305*200(3)  does  not  expressly  pro  ! de  that 
money  from  the  bonds  may  be  used  for  construction  of  buildings 
and  facilities  and  equipping  3uch  buildings,  you  raise  the 
question  as  to  whether  construction  and  equipment  Is  within 
the  intended  purpose  of  said  section. 

First,  we  note  the  quite  broad  language  of  Section 
305.200(3),  as  follows: 

* 

"The  purchase  price  * * * of  any  real  or 

personal  property  or  any  easement  or  use 
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therein  acquired  for  an  airport  * * * 
may  be  paid  for  wholly  or  in  part  from 
the  proceeds  for  the  sale  of  bonds.  * * 

Article  VI,  Section  26(b),  Constitution  of  Missouri, 
1945 , as  amended  November  4,  1952,  confers  upon  a county 
the  authority  to  incur  indebtedness  r*  * *for  state  or 
county  purposes  * * *.r  This  section,  as  a part  of  the 
Constitution  of  1875  (Article  X,  Section  12)  was  held  to 
be  self -enforcing  in  State  ex  rel.  Gilpin  v.  Smith,  96 
S.W.  2d  40,  and  permits  a county  to  incur  an  indebtedness 
for  any  county  public  purpose  if  authorized  by  a twc-thirda 
vote  of  the  people  voting  at  an  election  on  such  proposi- 
tion if  such  indebtedness  be  within  the  amount  permitted 
by  the  Constitution.  This  authority  granted  by  the  Consti- 
tution may  not  be  limited  by  any  rule  of  statutory  construc- 
tion. 


In  1928,  the  Supreme  Court  of  Missouri,  en  banc,  in 
Dysart  v.  City  of  St.  Louis,  11  S.W.  2d  104-5,  held  that  a 
municipality  might  acquire  land  for  an  airport  as  a public 
purpose"  by  virtue  of  the  Constitution  of  1875,  Article  X, 
Sections  3 and  11.  A citizen  brought  the  suit  to  restrain 
the  city  from  issuing  the  bonds  previously  voted.  The 
Supreme  Court  held  that  the  city  could  properly  issue  the 
bonds  and  build  the  airport  because  it  was  a public  purpose. 

In  1929,  the  Legislature  passed  an  Act  authorizing 
cities  and  counties  to  acquire  and  operate  airports.  Laws 
of  1929,  page  276. 

The  six  sections  in  the  Laws  of  1929  are  practically 
the  same  as  the  sections  of  our  statute  now  under  consideration. 

Under  these  sections  the  county  is  authorized  to  acquire 
the  property  under  Section  305.200.  The  use  of  the  language 
in  Section  305-200(3),  "The  purchase  price  * * * of  any  rest 
or  personal  property  * * *if  indicates  a legislative  IntenT'’”' 

TT  use  the  most  all -Inclusive  language.  The  construction 
of  runways  or  buildings  involves  the  purchase  of  personal 
property  and  when  put  into  its  Intended  use  becomes  real 
property.  The  purchase  of  office  equipment,  tools,  machines 
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-nd  otv ter  items  necessary  to  make  the  airport  functior 
It:  pergonal  property,  These  purchases  all  are  within 
t.  ..  legislative  contemplation  arid  intent.  Under  Section 
3 ' '.21  , it  i 3 authorized  to  ''construct,  Improve  and 
a:  t V =?  airport."  It  was  clearly  the  purpose  of  the 
leg!  .^lature  whe  this  ~.ct  was  originally  enacted  in 
1 29,  and  later  revised  in  19^3,  to  provide  that  the 
tend  money  be,  issd  for  erecting  buildings  and  equipp : 
them. 


The  case  of  State  ex  rel.  Davis  v.  Barber,  19?  ?o. 

3C'9  (Fla.),  holds  that  where  bonds  were  issued  to  erect, 
construct,  furnish  arid  equip  a courthouse,  the  structure 
was  not  complete  until  there  was  added  'other  esseri.al 
adjuncts  that  are  a component  part  of  the  completed 
structure  and  without  which  it  Would  be  useless.  * * * 

The  word  "equip"  has  been  held  to  mean,  "to  provide 
all  tha+  is  necessary  for  a successful  undertaking  " 
Polliak  v.  Smith,  88  A.  2d  351,  353,  19  N. “.  Sup.  36  . 

In  Moore  v.  Gordon,  Texas  Givil  Appeal,  12'.  '.V  2d 
239,  2^2,  and  in  Peter  Kiewit  Sons  T-ompany  v.  State  oi 
North  Dakota,  116  N.W.  2d  619,  622,  the  court  held  that 
an  "airport1-  is  a tract  of  land  adopted  and  maintained 
for  the  landing  and  take-off  of  aircraft  and  at  which 
facilities  for  their  shelter,  supply  and  repair  are 
pro  vl  ded. 

bur  courts  have  universally  held  that  in  interpreting 
statutes,  we  must  consider  their  primary  purpose  vs  rail 
as  trie  history  of  the  legislation. 

Hector  v.  Tobin  Construction  Co.,  351  S.W.  ‘ i 31'  , 
l.c.  8 22,  states: 

"In  construing  a statute  we  must  seek 
to  gather  the  intent  of  the  l9gisla+ur 
from  the  ordinary  meaning  of  the  words 
sad.  considering  the  whole  ct  aid  ' ts 
legislative  history."*  ^ * 

(Emphasis  \d?  -d  ) 
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IThie  Supreme  Court  cf  Missouri,  m Pe  Tompkins’ 
state,  241  3. V.  2d  863,  l.c#  872,  has  set  out  the 
.vil  ov  rig  rules  to  be  used  ir.  interpreting  the  legls- 
1 4 Ire  intent:  7l)  The  object  sought  to  be  obtained 
uv3  the  evil  sought  to  be  remedied  by  the  Legislature! 

' ' The  legislative  purpose  should  be  assumed  to  be 
. reasonable  onej  (3}  laws  are  presumed  to  have  beer, 
pa-issd  with  a vi ew  to  the  welfare  of  the  community.:  and 
7 4}  It  was  intended  to  pass  an  effective  law,  not  an 
ineffective  or  insufficient  one. 

"When  the  legislature  passed  these  statutes,  it 
•Authorized  the  acquisition  and  construction  as  well  as 
the  equipping  of  airports  and  declared  3uch  projects 
to  be  legal  county  public  purposes. 
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We  are  of  the  opinion  that  Taney  County,  when 
authorized  by  a two-thirds  vote  authorizing  the  issuane 
of  bonds,  can  issue  bonds  for  the  purpose  of  acquiring 
by  purchase  an  airport  and  may  construct  buildings  and 
facilities  thereon,  and  may  equip  them  in  such  a manner 
as  is  necessary  for  the  maintenance  and  operation  of 
said  airport  under  the  provisions  of  Sections  305-170 
to  305-220,  T?SMo  1959- 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  . Hampton  Stevens. 


Yours  very  truly. 


Opinion  No.  146  Answered  by  Letter 
(Eagleton) 


April  3,  1964 


Honorable  A*  H.  Bpradling,  Jr. 

State  Senator,  27th  District 
1836  Broadway 
Cape  Girardeau,  Missouri 

Dear  Senator  Spradlingt 

This  is  in  answer  to  your  request  for  an  opinion 
of  this  office  as  to  Whether  or  not  a St.  Louis  hospital 
management  survey  is  a public  record  under  Section  109.160, 

R£Mo  Cum.  Supp.  1963. 

Section  109.180,  ASMo  Cum.  Supp.  1963,  reads  as 

followst 

"Except  as  otherwise  provided  by  law, 
all  state,  county  and  municipal  records 
kept  HMKiBMfc  statute  or  9rd.4n.ancg 
shall  at  all  reasonable  times  be  open 
for  a personal  inspection  by  any  citizen 
of  Missouri,  and  those  in  charge  of  the 
records  shall  not  refuse  the  privilege 
to  any  citizen.  Any  official  who 
violates  the  provisions  of  this  section 
shall  be  subject  to  removal  or  impeach- 
ment and  in  addition  shall  be  deemed 
guilty  of  a misdemeanor  and  upon  con- 
viction shall  be  punished  by  a fine  not 
exceeding  one  hundred  dollars,  or  by 
confinement  in  the  county  jail  not 
exceeding  ninety  days,  or  by  both  the 
fine  and  the  confinement."  (Btaphasis  supplied.) 

It  is  our  view  that  under  the  precise  wording  of  this 
section  the  right  of  public  inspection  extends  only  to  records 
"kept  pursuant  to  statute  or  ordinance."  We  have  found  no 
statute  or  ordinance  requiring  the  keeping  of  this  survey,  although 
of  course  there  was  an  ordinance  passed  appropriating  money  to 
have  the  survey  made. 


Honorable  A.  N.  Spradling,  Jr 
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April  3,  1964 


Attached  is  a copy  of  a recent  official  opinion  of 
this  office  of  March  5,  1963  to  the  Honorable  W.  H.  Bates,  which 
discusses  Section  109.180,  RSMo  Cum.  Supp.  1963. 

Since  you  were  the  author  of  Sec.  109.180,  sometimes 
known  as  the  Open  Public  Reaords  Statute,  I fully  appreciate  your 
interest  therein.  I concur  fully  with  your  thinking  that  a survey 
of  this  type  paid  for  at  considerable  expense  with  taxpayers' 
money  should  be  made  available  to  the  public.  If  St.  Louis 
officials  are  unwilling  to  make  available  information  of  this  type, 
then  Z believe  that  it  will  be  necessary  to  amend  Sec.  109.180 
so  as  to  require  that  any  record  “kept  pursuant  to  &E.  authorized  by 
statute  or  ordinance"  shall  be  made  public. 

Yours  very  truly. 


TPBtoh 

enc. 


THOMAS  F.  EAGLETON 
Attorney  General 


STATE  RETIREMENT  BOARD: 
COMMISSION  ON  HIGHER 

EDUCATION : 
UNIVERSITY  OF  MISSOURI: 


An  employee  of  the  Missouri  Commission  on  Higher 
Education  is  not  eligible  for  membership  in  the 
University  of  Missouri  Retirement  Plan.  However 
he  must  become  a member  of  the  Missouri  State  Em 
ployees'  Retirement  System  at  the  time  of  his 
employment  with  the  Commission. 


April  1,  1964 


Opinion  No.  147 


Mr.  Philip  M.  Sestric 
Vice  Chairman 
Missouri  Commission  on 

Higher  Education 
705  Olive  Street 
St.  Louis  1,  Missouri 

Dear  Mr.  Sestric: 

This  is  in  reply  to  your  opinion  request  of  March  23, 
1964,  in  which  you  ask: 

"The  Commission  has  employed  an  Ex- 
ecutive Secretary  and  an  office  staff 
of  one  secretary.  In  addition  thereto, 
it  is  anticipated  that  the  Commission 
will  employ  two  additional  specialist [ s ] 
and  one  additional  office  secretary.  In 
the  Bill  creating  the  Commission  and 
authorizing  employment  of  needed  person- 
nel, no  mention  was  made  as  to  retirement 
benefit  plan  in  which  these  employees 
would  be  placed.  In  general  discussion 
had  by  members  of  the  Commission,  it 
appeared  that  these  employees  could  very 
well  be  placed  in  the  University  of 
Missouri  Retirement  Plan,  especially  the 
Executive  Secretary  and  other  specialists 
who  shall  be  employed." 

The  Missouri  Commission  on  Higher  Education  was 
established  by  Section  173.010,  RSMo  Cumulative  Supplement 
1963,  which  provides: 

"There  Is  hereby  established  the 
'Missouri  Commission  on  Higher  Education', 
consisting  of  ten  members  appointed  by  the 
governor  and  an  'Advisory  Council  to  the 
Commission',  composed  of  members  appointed 
by  the  commission,  the  members  of  both 
bodies  to  be  appointed  In  accordance  with 
the  provisions  of  this  chapter." 


Mr.  Philip  M.  Sestric 
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The  employed  personnel  for  said  commission  is  provided 
for  by  Section  173-090,  which  states: 

"The  division  of  budget  and  comptroller 
shall  make  available  such  services  as 
may  be  requested  by  the  commission.  The 
commission  may  employ,  within  the  limits 
of  and  in  compliance  with  appropriations 
and  grants  made  available  to  it,  such  pro- 
fessional, clerical  and  research  personnel 
as  may  be  necessary  to  assist  in  performing 
its  duties  under  the  provisions  of  this 
chapter. " 

Section  109  of  the  Conference  Committee  Substitute  for 
House  Bill  No.  15  of  the  72nd  General  Assembly  contains  an 
appropriation  of  $99*945.00  for  the  Missouri  Commission  on 
Higher  Education  ($72,315.00  - Personal  Service,  $3,630.00  - 
Additions,  $24,000.00  - Operations).  This  bill  specifically 
provides  that  this  appropriation  is  chargeable  from  the 
General  Revenue  of  the  State  Treasury. 

The  legal  basis  for  the  University  of  Missouri  Retirement 
Plan  is  spelled  out  in  Section  172. 300,  RSMo  1959.  Said 
statute  states,  in  part,  that  the  Board  of  Curators  may 
appoint  and  remove  employees  of  the  University,  define  and 
assign  their  powers  and  duties,  and  fix  their  compensation, 

"...  and  such  compensation  may  include 
payments  under,  or  provisions  for,  such 
retirement,  disability  or  death  plan  or 
plans  as  the  curators  deem  proper  for 
persons  employed  by  the  university  and 
paid  out  of  any  of  its  public  funds  for 
educational  services,  and  the  curators 
may  administer  such  plan  or  plans  under 
such  rules  and  regulations  as  they  deem 
proper;  ..."  (underlining  ours) 

It  is  abundantly  clear  that  the  "Missouri  Commission  on 
Higher  Education"  created  by  Section  173.010,  RSMo  Cumulative 
Supplement  1963#  is  a separate  commission  of  the  state,  not 
connected  with  or  a part  of  the  University  of  Missouri.  There- 
fore, it  follows  that  the  Commission's  employees,  authorized 
by  Section  173*090,  RSMo  Cumulative  Supplement  1963#  would 
not  be  employees  of  the  University  of  Missouri.  This  is 
further  evidenced  by  the  fact  the  Commission's  appropriations 
are  chargeable  to  the  General  Revenue  of  the  state  under 
Section  109  of  Conference  Committee  Substitute  for  House  Bill 
No.  15  of  the  72nd  General  Assembly,  and  not  the  funds  of  the 
University  of  Missouri. 
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Thus,  it  is  our  conclusion  that  the  employees  of  the 
"Missouri  Commission  on  Higher  Education"  are  not  eligible 
to  become  members  of  the  University  of  Missouri  Retirement 
Plan. 


However,  it  does  appear  that  said  employees  qualify  as 
members  of  the  "Missouri  State  Employees'  Retirement  System". 

This  system  comprises  Sections  104.310  to  104.550,  RSMo 
1959.  Section  104.310  contains  the  definitions  of  terms  used 
in  this  law.  Paragraph  15  defines  "employee",  and  Paragraph 
11  defines  "department".  It  is  from  the  provisions  of  these 
two  definitions  that  we  must  determine  whether  or  not  the 
employees  of  the  "Missouri  Commission  on  Higher  Education" 
can  qualify  under  this  law  and  become  members  of  the  Missouri 
State  Employees'  Retirement  System.  The  pertinent  portion  of 
the  definition  of  "employee"  is  as  follows: 

"(15)  'Employee',  any  elective  or  ap- 
pointive officer  or  employee  of  the  state 
who  is  employed  by  a department  and  earns 
a salary  or  wage  in  a position  normally 
requiring  the  actual  performance  by  him 
of  duties  during  not  less  than  one  thousand 
five  hundred  hours  per  year,  including  each 
member  of  the  general  assembly,  but  not 
including  any  employee  who  is  covered  under 
some  other  retirement  or  benefit  fund  to 
which  the  state  is  a contributor,  ..." 

The  definition  of  "Department"  is  as  follows: 

"(ll)  'Department',  any  department,  insti- 
tution, board,  commission,  officer,  court 
or  any  agency  of  the  state  government 
receiving  state  appropriations  including 
allocated  funds  from  the  federal  government 
and  having  power  to  certify  payrolls 
authorizing  payments  of  salary  or  wages 
against  appropriations  made  by  the  federal 
government  or  the  state  legislature  from 
any  state  fund,  or  against  trusts  or 
allocated  funds  held  by  the  state  treasurer;" 

There  can  be  no  doubt  that  this  Missouri  Commission  on 
Higher  Education  falls  within  the  definition  of  Section 
104.310(11),  and  its  employees  meet  that  of  Section  104.310(15). 
This  being  so,  it  is  mandatory  under  Section  104.330,  RSMo 
1959 , that  the  employees  of  said  Commission  become  members  of 
the  Missouri  State  Employees'  Retirement  System  at  the  time 
of  their  employment. 


Mr.  Philip  M.  Sestric 
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CONCLUS ION 


An  employee  of  the  Missouri  Commission  on  Higher 
Education  is  not  eligible  for  membership  in  the  University 
of  Missouri  Retirement  Plan.  However,  he  must  become  a 
member  of  the  Missouri  State  Employees'  Retirement  System 
at  the  time  of  his  employment  with  the  Commission. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  George  W.  Draper,  II. 

Very  truly  yours. 


Attorney  General 


OPINION  NO.  148 
ANSWERED  BY  IETTER 
(O'Malley) 


May  19,  1964 


Honorable  Ralph  H.  Dugglns 
Superintendent,  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Dugglns: 


Fi  LED/i 

m\ 


This  letter  of  advice  is  in  lieu  of  a formal  opinion 
requested  by  your  letter  of  March  26.  1964.  A review  has 
been  made  of  the  "Graduation  Special"  life  insurance  policy 
to  be  offered  by  a regular  life  Insurance  company  incorporated 
in  Missouri.  In  reviewing  the  insurance  policy  in  the  light 
of  applicable  statutes  we  have  considered  the  documents  you 
forwarded,  consisting  of  (l)  the  specimen  policy,  (2)  benefactor 
contract,  (3)  newsletter,  and  (4)  application. 

Ve  first  briefly  outline  the  plan  being  reviewed,  A 
Missouri  regular  life  company  first  enters  into  an  agreement 
with  a "benefactor"  to  pay  the  first  year’s  premium  on 
individual  policies  of  life  insurance  on  the  lives  of  all 
members  of  the  senior  class  of  a high  school  making  application 
therefor,  with  the  benefactor  being  neither  the  owner  or 
beneficiary  of  the  policy.  Only  a parent,  guardian  or  spouse 
is  to  be  named  beneficiary.  The  graduation  policy  to  be 
Issued  to  each  insured  Is  in  the  amount  of  $5000.00  of  whole 
life  insurance  coverage,  premiums  payable  to  age  60,  and  non- 
participating.  The  second  and  ensuing  year’s  premiums  are  to 
be  paid  by  the  Insured  or  the  parent  if  they  wish  to  continue 
the  policy  In  force,  but  there  is  no  obligation  to  do  so.  The 
"benefactor"  is  not  named  or  described,  but  his  motive  In 
providing  the  first  year’s  coverage  is  expressed  In  the 
following  language;  "The  Benefactor  is  desirous  of  encouraging 
students  in  his  community  to  complete  their  education,  dis- 
courage drop-outs  and  to  focus  their  attention  upon  the  social 
and  civic  benefits  of  private  enterprise,  * * *. 
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We  first  test  the  policy  against  the  following  rule 
restated  in  lokin  v.  Postal  Life  And  Casualty  Insurance 
Company,  Mo.  Sup.,  316  SW2d  542,  l.c.  549: 

"It  has  uniformly  been  held  that 
(A  person  cannot  take  out  a valid 
and  enforceable  policy  of  insurance 
for  his  own  benefit  on  the  life  of 
a person  in  which  he  has  no  insurable 
interest;  such  a policy  or  contract 
of  insurance  is  void  and  unenforceable 
on  the  grounds  of  public  policy,  it 
being  merely  a wagering  contract;  * * 

* • * It  has  repeatedly  been  stated  that 
for  one  to  have  an  insurable  interest  in 
the  life  of  another,  1 there  must  be  a 
reasonable  ground  founded  upon  the 
relations  of  the  parties  to  each  other, 
either  pecuniary  or  of  blood  or  affinity, 
to  expect  some  benefit  from  or  advantage 
from  the  continuance  of  the  life  of  the 
insured1.  • * *" 

In  the  case  of  McCann  v.  Metropolitan  Life  Insurance 
Company,  177  Mass.  280,  58  N.S.  1026,  we  find  that  one 
McCann  procured  from  the  insurance  conqpany  a life  insurance 
policy  \q>on  the  life  of  Timothy  Sullivan,  and  had  Timothy's 
daughter,  Mary  Sullivan,  named  beneficiary.  After  paying 
premiums  on  the  policy  for  a time,  McCann  delivered  the 
policy  to  Mary  Sullivan.  We  can  say  of  the  "benefactor"  in 
the  policy  here  being  reviewed,  as  was  said  of  McCann  at 
58  N.E.  10264  l.c*  1027: 

"There  is  nothing  in  the  case  to  show 
that  the  plaintiff  derived  any  benefit, 
either  direct  or  indirect,  from  the  trans- 
action, so  that  it  could  be  ruled  as  a 
matter  of  law  that  the  transaction  was  a 
wager,  or  was  other  than  a gift  for  the 
benefit  of  Mary  Sullivan." 

In  Fomby  v.  World  Insurance  Company  of  Omaha,  115  Fed. 
Supp.  913#  Columbia  County,  Arkansas,  took  out  a policy  of 
group  insurance  on  Its  employees  against  "lofitf  of  life,  limb. 
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sight , or  time  from  accidental  injuries".  In  such  case  the 
Court  observed  that  it  was  the  intention  of  Columbia  County 
to  "make  a gift  to  or  confer  a right  upon  its  employee,  Robert 
Fomby  or  his  estate" , It  was  contended  that  Columbia  County 
did  not  have  an  insurable  interest  in  the  subject  matter  of 
the  contract  at  its  inception.  In  dismissing  such  contention, 
the  United  States  District  Court  spoke  as  follows  at  115  Fed. 
Supp.  913#  l.c.  921: 

"However,  these  principles  are  not  applic- 
able to  this  case,  because  the  real  bene- 
ficiary under  the  policy  is  not  Columbia 
County  but  the  estate  of  Robert  Fomby, 

None  of  the  benefits  were  intended  to  and 
none  will  inure  to  the  plaintiff,  Columbia 
County,  The  reasons  of  public  policy  for 
voiding  wagering  contracts  on  the  life  of 
another  do  not  exist  here,  and,  therefore, 
it  is  immaterial  whether  the  plaintiff, 

Columbia  County,  had  an  insurable  interest 
in  the  life  of  Fomby.  Without  question, 
the  deceased,  Robert  Fomby,  had  an  Insurable 
interest  in  his  own  life,  as  did  his  wife,  and 
children,  and  they  are  the  real  beneficiaries 
in  this  case," 

It  must  reasonably  be  concluded  that  the  "plan"  reviewed 
does  not  disclose  on  its  face  that  the  life  insurance  coverage 
is  predicated  on  a wagering  contract.  The  face  of  the  documents 
examined  pursuant  to  your  request  raised  the  question  of  in- 
surable interest  on  the  part  of  the  "benefactor",  so  we  have 
disposed  of  such  question. 

An  examination  of  the  policy  to  be  issued  to  the  insured 
under  the  "plan"  has  been  made  in  light  of  a germane  provision 
found  in  Section  375*936  RSMo  1959#  reading  as  follows: 

"The  following  are  hereby  defined  as  unfair 
methods  of  competition  and  unfair  and 
deceptive  acts  or  practices  in  the  business 
of  Insurance: 


"(8)  'Rebates' 
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"(a)  Except  as  otherwise  expressly  pro- 
vided by  law,  knowingly  permitting  or 
offering  to  make  or  making  any  contract  of 
life  insurance,  life  annuity  or  accident  and 
health  insurance,  or  agreement  as  to  such 
contract  other  than  as  plainly  expressed  in 
the  contract  issued  thereon,  or  paying  or 
allowing,  or  giving  or  offering  to  pay,  allow, 
or  give,  directly  or  indirectly,  as  induce- 
ment to  such  Insurance,  or  annuity,  any 
rebate  of  premiums  payable  on  the  contract, 
or  arty  special  favor  or  advantage  in  the 
dividends  or  other  benefits  thereon,  or  any 
valuable  consideration  or  inducement  what- 
ever not  specified  in  the  contract;  * * 

The  initial  Inducement  to  accept  the  "plan"  in  question 
is  found  in  the  "newsletter"  addressed  by  the  insurance  company 
to  "Dear  Parent,  Teacher  and  Student"  Informing  that  the  first 
year*s  premium  on  the  policy  to  be  continued  has  been  paid  by 
a named  person.  Such  Inducement  is  further  reflected  on  the 
face  of  the  insurance  contract  to  be  issued  to  the  student  when 
the  policy  date  is  shown  as  March  17,  1964,  with  premiums  to  be 
payable  commencing  on  March  17,  1965.  In  light  of  such  recitals 
we  cannot  say  that  the  principal  inducement  to  the  continuance 
of  the  insurance  contract  has  not  been  specified  in  the  contract. 

Within  the  scope  of  test 3 herein  applied  to  the  "plan", 
you  are  advised  that  the  Insurance  policy  in  question  does 
not  contravene  Missouri  statutes  and  case  decisions. 

Yours  very  truly. 


HR9BB  F.  SAGffi'fON 
Attorney  General 


OFFICERS : 

CIIT  MARSHAL: 

CHIEF  OF  POLICE: 
FOURTH-CLASS  CITIES: 

CITIES,  TOWNS  and  VILLAGES: 


In  a fourth  class  city  the  office  of  elected 
marshal  is  abolished  when  a chief  of  police 
is  appointed,  the  appointment  being  author- 
ized by  ordinance  enacted  pursuant  to  a 
vote  of  the  people  under  provisions  of 
Section  79*050,  RSMo. 


April  22,  1964 


Honorable  Daniel  V.  O'Brien 
Prosecuting  Attorney 
St.  Louis  County 
214  Manchester  Road 
Ballwin,  Missouri 

Dear  Mr.  O'Brien: 


FI  LED 
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This  is  in  response  to  your  request  of  March  25th 
for  an  opinion.  Your  request  enclosed  a letter  from  the 
Honorable  Walter  H.  Smith,  Mayor  of  Ballwin,  Missouri. 

Two  questions  were  posed:  The  City  of  Ballwin,  a 
city  of  the  fourth  class,  has  a city  marshal,  who  was 
elected  under  Section  79*050,  RSMo  1959*  as  amended  in 
1961  (Cum.  Supp.  1963).  This  statute,  relating  to  elec- 
tive officers  for  cities  of  the  fourth  class,  in  relevant 
parts  provides: 

"The  following  officers  shall  be  elected 
by  the  qualified  voters  of  the  city,  and 
shall  hold  office  for  the  term  of  two 
years  and  until  their  successors  are 
elected  and  qualified,  to  wit:  Mayor 
and  board  of  aldermen.  The  board  of 
aldermen  may  provide  by  ordinance,  after 
the  approval  of  a majority  of  the  voters 
voting  at  an  election  at  which  the  issue 
is  submitted,  * * * for  the  appointment 
of  a chief  of  police,  who  shall  perform 
all  duties  required  of  the  marshal  by 
law,  and  any  other  police  officers  found 
by  the  board  of  aldermen  to  be  necessary 
for  the  good  government  of  the  city.  If 
the  board  of  aldermen  does  not  provide 
for  the  appointment  of  a chief  of  police 
* * * as  provided  by  this  section,  a city 
marshal  * * * shall  be  elected,  and  the 
board  of  aldermen  may  provide  by  ordinance 
that  the  same  person  may  be  elected  mar- 
shal and  collector,  at  the  same  election, 
and  hold  both  offices  * * 
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It  is  our  understanding  that  the  proposition  providing 
for  the  appointment  of  a chief  of  police  has  been  approved 
by  the  voters  in  a recent  election.  The  present  city  mar- 
shal was  elected  in  April  1963  for  a term  which  expires  in 
April  1965. 

The  question  is—Vhen  a chief  of  police  is  appointed, 
is  the  elected  office  of  marshal  abolished  immediately 
of  does  the  incumbent  marshal  serve  out  the  remainder  of 
the  term  to  which  he  was  elected? 

To  resolve  your  question  we  must  first  determine 
whether  power  exists  to  shorten  the  term  of  an  elected 
officer,  and  second,  whether  that  has  been  done  under  the 
present  circumstances. 

The  statute  provides  for  an  elected  marshal  in  the 
event  the  chief  of  police  is  not  appointed,  their  duties 
being  identical,  it  is  not  contemplated  that  the  city  have 
both. 

Under  the  terms  of  the  statute,  the  board  of  aldermen 
may  pass  an  ordinance  providing  for  a chief  of  police, 
this  after  proper  approval  by  the  voters.  The  law  is  uni- 
versal that  the  Legislature,  having  provided  for  the  elec- 
tion of  a city  marshal,  may  also  provide  for  his  removal 
during  his  term  of  office  and  provide  for  his  being  supplanted 
in  this  case  by  the  appointment  of  a chief  of  police. 

The  Legislature  passed  Section  79*050  and  thus  created 
the  office  of  marshal  as  an  elective  office.  The  right  and 
power  of  the  Legislature  to  do  so  cannot  be  doubted.  Can 
the  Legislature,  then  abolish  the  office  during  an  elected 
officers’  term.  The  authorities  are  settled  that  it  can. 

The  case  of  State  v.  Hedrick,  Ho.  Sup.,  24l  S.W.  2d 
402,  l.c.  4l8,  holds: 

"It  is  also  hel4  in  several  decisions 
that  if  the  Legislature  is  empowered 
to  create, an  office,  it  may  provide 
for  removal  from  that  office  as  it  wills. 

• * *« 

In  Lanza  v.  Vagner  (V.T. ),  183  N.E.  2d  670,  the  Legis- 
lature passed  a law,  reorganizing  the  school  board  and 
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providing  for  the  establishment  of  another  board,  which 
act  in  effect  removed  the  incumbent  board  members  before 
the  expiration  of  their  term.  It  was  claimed  that  to 
shorten  the  term  or  to  abolish  the  office  was  an  invasion 
of  the  board  members’  constitutional  rights.  The  court 
held  at  l.c.  673: 

”We  may  quickly  dispose  of  the  attack 
upon  the  statute  on  the  score  of  its 
having  shortened  the  plaintiffs’  terms 
of  office.  The  office  held  by  each  of 
the  plaintiffs  was  concededly  created 
by  the  Legislature,  not  by  the  Consti- 
tution, and  there  is  no  constitutional 
inhibition  against  the  mere  shortening 
of  the  term  of  an  existing  statutory 
office  by  legislation  aimed  at  the  office 
rather  than  at  its  incumbent.  * * * 

(Omitting  cases  cited.)  * * * Public 
offices  are  created  for  the  benefit  of 
the  public,  and  not  granted  for  the 
benefit  of  the  incumbent,  and  the  office 
holder  has  no  contractual,  vested  or 
property  right  in  the  office.  (Long  v. 

Mayor  of  City  of  N.  Y.,  8l  N.Y.  425, 

427-428,  supra.)  Absent  any  express 
constitutional  limitation,  the  Legisla- 
ture has  full  and  unquestionable  power 
to  abolish  an  office  of  its  creation 
or  to  modify  its  term,  or  other  incidents 
attending  it,  in  the  public  interest, 
even  though  the  effect  may  be  to  curtail 
an  incumbent’s  unexpired  term.  * * *n 

In  Long  v.  Mayor,  etc.,  of  City  of  New  York,  8l  N.Y.R. 
425,  the  plaintiff  was  elected  an  alderman  for  a two-year 
term.  He  served  only  five  months  being  superseded  by 
another  alderman  elected  under  a law  passed  by  the  State 
Legislature  which  took  effect  Immediately.  Here  the  court 
said,  l.c.  427: 

" * * * It  is  claimed  that  the  act  in 
question  shortens  the  duration  of  the 
plaintiff’s  term  of  office,  so  that  the 
term  declared  by  statute,  in  force  when 
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he  was  elected,  to  be  for  ’two  years,’  is 
made,  by  the  act  of  1870,  a term  for  five 
months.  We  see  no  legal  objection  thereto. 

The  office  was  not  created  by,  or  regula- 
ted in  any  manner  by,  the  Constitution. 

The  legislature  had  entire  control  over 
the  matter.  The  office  was  created,  its 
term  was  fixed  by  that  body,  and  it  could 
be  changed  by  it.  * * *" 

In  67  C.J.S.,  "Officers,"  Section  10,  it  is  stated: 

"The  governmental  authority  which  posses- 
ses the  power  to  create  an  office  has, 
in  the  absence  of  some  provision  of  law 
passed  by  a higher  authority,  the  implied 
power  to  abolish  such  office,  or  to  con- 
solidate two  or  more  offices  which  it 
has  created.  Thus,  in  the  absence  of 
constitutional  restriction,  an  office 
created  by  the  legislature  can  be  abol- 
ished by  it.  * * *" 

In  Perkins  v.  Board  of  Commissioners  (111.),  Ill  N.E. 

580,  l.c.  585 , the  court  said: 

"The  law  is  now  well  settled  in  this 
State  that,  when  the  Legislature  creates 
an  office,  such  office  is  wholly  within 
the  power  of  the  Legislature  creating  it, 
and  it  may  prescribe  the  powers  and  duties 
of  the  incumbent  of  such  office  and  the 
manner  of filling  the  office,  and  may,  from 
time  to  time,  change  the  manner  or  mode 
by  which  such  office  shall  be  filled." 

42  Am.  Jur.  904,  "Officers": 

"The  power  to  create  an  office  generally 
includes  the  power  to  modify  or  abolish 
it.  * * * where  the  office  is  of  legisla- 
tive creation,  the  legislature  may,  unless 
prohibited  by  the  Constitution,  control, 
modify,  or  abolish  it  whenever  such  course 
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may  seem  necessary,  expedient  or  condu- 
cive to  the  public  good.  The  power 
extends  to  the  consolidation  of  offices, 
resulting  in  abolishing  one  and  attach- 
ing its  powers  and  duties  to  another." 

It  has  also  been  held  that  an  officer  appointed  or 
elected  for  a specific  term  may  be  supplanted  during  that 
term  as  there  is  no  breach  of  a contractual  relationship.' 

In  Dodge  v.  Board  of  Education,  302  U.S.  74,  82  L.  Ed.  57* 
it  was  held  that  an  act  of  the  State  Legislature  fixing 
the  term  or  tenure  of  a public  officer  creates  no  contrac- 
tual obligation  which  may  be  impaired  by  subsequent 
legislation. 

The  Legislature  having  power  to  abolish  an  office 
that  it  has  created,  certainly  has  power  to  designate  how 
a transfer  of  the  duties  of  that  office  can  be  accomplished. 

V 

The  Legislature,  having  created  an  office,  has  the  power 
to  abolish  it.  The  implementation  used  is  immaterial.  In% 
Section  79.050  the  Legislature  has  expressly  empowered  the 
city  council  with  the  approval  of  the  voters,  to  substitute 
the  office  of  an  appointed  chief  of  police  for  that  of  an 
elected  marshal. 

We  can  find  no  constitutional  restriction  against  this 
procedure,  and  consequently,  we  hold  that  the  office  of 
marshal  is  abolished  upon  the  appointment  of  a chief  of 
police  who  may  take  office  immediately. 


CONCLUSION 

Section  79.050,  RSMo  1959*  as  amended  in  1961  relating 
to  elective  officers  in  cities  of  the  fourth  class,  authorizes 
a proposition  to  be  submitted  to  the  voters  providing  for  the 
appointment  of  a chief  of  police  and  upon  approval  of  the 
proposition,  the  board  of  aldermen  may  provide  by  ordinance 
for  the  appointment  of  a chief  of  police. 

The  chief  of  police,  upon  appointment,  may  take  office 
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immediately,  and  then  the  office  of  marshal  ceases  to  exist 
even  though  the  term  to  which  the  marshal  was  elected  has 
not  expired,, 

The  foregoing  opinion,  which  I hereby  approve,  was  pre 
pared  by  my  Assistant,  0.  Hampton  Stevens. 


Yours  very  truly. 


Attorney  General 


Opinion  No.  152 

Answered  by  Letter  - McFadden 


June  22 , 1$64 


Mr.  James  T.  Riley 
Prosecuting  Attorney 
Cole  County 

Jefferson  City*  Missouri 
Dear  Mr.  Riley: 

You  have  requested  advice  from  this  office  concerning 
application  of  the  provisions  of  Section  546 .615 » RSMo  1959*  dealing 
with  the  allowance  of  "jail  time”  as  credit  upon  criminal  sentences. 

Specifically,  you  ask  three  questions  about  a hypothetical 
felon  committed  to  the  Department  of  Corrections  who  has  been 
awarded  forty-five  days  credit  upon  a two  year  sentences 

A.  When  is  the  time  to  be  credited; 

B.  Is  the  sentence  to  be  considered  one  for 
one  year  ten  and  one-half  months; 

C.  Since  the  minimum  sentence  to  the  penitentiary 
is  two  years  may  Jail  time  be  credited  on  a two 
year  sentence? 

The  pertinent  statute,  Seotlon  546.615,  RSMo  1939#  contains 
both  mandatory  and  discretionary  "jail  time"  credit  provisions, 
i.e.,  time  spent  in  Jail  after  sentencing  and  before  delivery  to 
the  Department  of  Corrections  must  be  credited  upon  the  sentence; 
time  spent  in  Jail  before  sentencing  may  be  credited  upon  the 
sentence  in  the  discretion  of  the  Judge  imposing  the  sentence. 

The  sheriff  delivering  a convict  to  the  Department  of  Corrections 
is  required  to  endorse  upon  the  commitment  papers,  the  number  of 
days  the  convict  spent  in  Jail  after  sentencing.  He  must  also 
endorse  the  number  of  days  the  convict  spent  in  Jail  before  sentencing 
if  the  sentencing  court  has  so  ordered.  Section  546.615.3 , RSMo  1939* 
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As  explained  in  a prior  opinion  of  this  office  (to  The  Honorable 
James  D.  Carter,  May  6,  i960  - copy  enclosed  herewith),  the  aotual 
crediting  of  the  time  is  ministerial  only  and  may  be  enforced  by 
appropriate  court  action. 

Nevertheless,  because  the  exaot  number  of  days  involved  will 
not  be  known  before  the  sheriff  delivers  the  convict  to  the 
Department  of  Corrections,  the  crediting  cannot  take  place  until 
that  time  and,  therefore,  that  is  the  time  that  it  must  be  done. 

The  allowance  of  "Jail  time”  is  not  a matter  of  grace  (as  is, 
for  instance,  time  off  for  donating  blood  which  is  awarded  under 
the  Governor's  power  to  commute),  but  is  the  product  of  a mandatory 
directive  of  the  legislature  as  pertains  to  time  spent  in  Jail 
after  sentencing  and  of  the  sentencing  court  (where  it  chooses  to 
exercise  its  discretion),  under  authority  of  the  legislature  as 
pertains  to  time  spent  in  jail  before  sentencing. 

In  any  event,  an  institution  of  the  Department  of  Corrections 
receiving  a convict  has  no  alternative  but  to  credit  the  "jail 
time"  properly  awarded  and  endorsed  by  the  sheriff  delivering  him 
into  its  custody.  Moreover,  it  must  be  kept  in  mind  that  Section 
546.615.2,  RSMo  1959*  directs  that  "jail  time"  credit  is  to  be 
calculated  in  addition  to  any  remission  of  sentence  under  Section 
216.355,  RSMo  1959*  by  virtue  of  serving  three-fourths  of  the  time 
assessed  without  infraction  of  institution  rules. 

Therefore,  in  answer  to  question  A,  "jail  time"  credit  must 
be  applied  on  receipt  of  the  prisoner  in  custody  and  in  calculating 
the  prisoner's  discharge  date  (either  full  time  or  under  the  "three- 
fourths  rule"),  he  is,  for  all  practical  purposes,  to  be  regarded, 
on  the  day  of  admission,  as  if  he  had  already  been  in  the  custody 
of  the  Department  of  Corrections  for  the  number  of  "jail  time"  days 
endorsed  on  the  commitment  papers  by  the  sheriff. 

The  application  of  "jail  time”  credit  by  the  very  terms  of  the 
law  which  establishes  it,  does  not  constitute  a reduction  in  the 
sentence.  The  statute  directs  that,  where  applicable,  the  time 
spent  in  jail  "...  shall  be  calculated  as  part  of  the  sentence 
imposed."  This  indicates  that  "jail  time"  is  to  be  regarded  as 
time  already  spent  serving  the  sentence  and  not  as  a reduction 
thereof. 
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The  answer  to  question  B.  then.  Is  that  a forty-five  day 
credit  for  "Jail  time11  does  not  have  the  effect  of  reducing  a 
two  year  sentence  to  one  of  one  year  ten  and  one-half  months. 

It  doe 8 not  mean  that  a prisoner  will  serve  less  than  a 
two  year  sentence  merely  because  he  will  not  have  to  spend  twenty- 
four  months  In  the  actual  custody  of  an  Institution  of  the  Department 
of  Corrections  when  "jail  time"  credit  Is  applied  to  his  sentence. 
What  It  does  mean  Is  that  he  serves  part  of  his  sentence  in  jail 
and  part  of  his  sentence  in  the  oustody  of  the  Department  of 
Corrections • 

A two  year  sentence  Is  a two  year  sentence  whether  "jail  time" 
is  credited  or  not  and  thus.  In  response  to  question  C.  the 
allowance  thereof  is  not  In  conflict  with  the  two  year  minimum  pro- 
vision of  Seotion  5^  .490,  RSMo  1959. 

Our  studied  opinion  Is  that  an  institution  of  the  Department 
of  Corrections  must  credit  "jail  time"  to  a prisoner's  sentence 
at  the  time  he  Is  received  In  custody.  "Jail  time",  properly 
awarded,  must  be  applied  to  a two  year  sentence  notwithstanding 
the  minimum  provision  of  Seotion  546.490,  RSMo  1959. 

Very  truly  yours. 


THOTOLS  F.  UAQEETOn 
Attorney  General 


HLN:  kd 
Enel. 


April  17,  1964 

Opinion  No.  153 
Answered  by  Letter 
(Eichhorst ; 


Mr.  William  A.  McDonnell 
Acting  Chairman 
Division  of  Commerce  and 

Industrial  Development 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  McDonnell: 

This  is  in  answer  to  your  request  for  an  opinion  of  this 
office  which  reads  in  part  as  follows: 

' * * * our  Commission  is  requested  to  approve 
the  issuance  of  general  obligation  bonds  by 
the  City  of  Poplar  Bluff,  Missouri,  for  the 
purpose  of  financing  the  construction  of  an 
industrial  type  building  for  which  there  is 
as  yet  no  lessee.  We  wish  to  request  a 
ruling  by  the  Attorney  General  as  to  whether 
or  not  our  Commission,  aside  from  the  wisdom 
of  a bond  issue  under  such  circumstances, 
has  the  legal  authority  to  approve  such  a 
project. 

The  Missouri  Industrial  Development  Project  Law  is  found 
at  Lections  71.790  - 71.850,  RfcMo  Cum.  -iupp.  1963.  The  »©st 

pertinent  sections  to  your  inquiry  are  Sections  71.607  and 
71.610,  BSMo  Cum.  3upp.  1963*  They  are: 

71.607.  "The  division  of  commerce  and  in- 
dustrial development  shall  promptly  examine 
the  application  and  make  such  investigation 
thereof  as  it  deems  necessary.  The  division 
shall  approve  the  project  when  it  finds  that 
the  project: 
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” (l)  Will  further  the  economic  development 
of,  end  employment  in,  the  municipality  and 
the  state] 

"(2)  sill  further  the  general  welfare  of 
the  municipality  and  the  state]  and 

"(3)  la  economically  feasible  and  will 
not  become  a burden  to  the  taxpayers  of 
the  municipal ity*" 

71*810.  'The  division  of  commerce  and 
industrial  development  shall  notify  the 
municipality  submitting  the  plan  of  its 
approval  or  disapproval  of  the  plan.  The 
division  nay  approve  the  plan  subject  to 
such  conditions  as  it  may  deem  necessary 
to  assure  that  the  project  will  meet  the 
requirements  of  section  71*807  and  the 
municipality  submitting  the  plan  shall 
incorporate  the  conditions  in  carrying  out 
the  project •" 

These  two  sections  grant  to  the  Division  the  authority 
to  approve  - fully  or  conditionally  - or  to  disapprove  a sub* 
altted  proposal.  If  the  Division,  in  its  discretion,  believes 
that  the  provisions  of  Section  71*807,  RSMo  Cum.  3upp.  1963 
are  met,  then  the  project  should  be  approved*  Of  course,  the 
Division  should  not  approve  a submitted  proposal  unless  it  is 
the  finding  of  the  Division,  in  its  discretion,  that  the  project 
would  further  the  economic  development  and  general  welfare  of 
the  municipality  and  state  and  be  economically  feasible* 

There  is  no  provision  in  the  statute  that  requires,  as 
a condition  precedent  to  approval,  that  the  proposal  have  a 
firm  lessee.  Hence,  there  is  no  legal  reason  why  the  Division 
does  not  have  the  power  or  authority  to  approve  the  proposal. 
However,  I should  think  that  the  fact  that  there  is  no  firm 
lessee  would  weigh  heavily  on  the  question  of  economic  feasi- 
bility and  could  easily  be  the  deciding  factor  as  to  whether 
the  bonds  would  become  a burden  on  the  taxpayers.  This  ground 
alone  could  be  sufficient  reason  to  deny  approval  of  the  project. 
The  burden  of  discretion  Imposed  upon  the  Division  is  a heavy 
one  and  may  on  occasion  require  the  Division  to  deny  proposed 


Mr.  ’William  A.  McDonnell 


3- 


April  17,  1964 


projects  and  thus  protect  a municipality  against  its  own 
folly.  The  Division  as  experts  in  this  field  oust  carefully 
weigh  all  the  factors  and  exercise  its  own  judgment  in  apply- 
ing the  yardsticks  spelled  out  in  these  statutes. 

Yours  very  truly. 


Tujm-Trisxarms 

Attorney  Oeneral 


CORPORATION: 


A stock  business  corporation  may  not  pro- 
vide by  its  articles  of  incorporation  for 
the  distribution  of  its  assets  upon  dissolu- 
tion to  organizations  of  a charitable  or 
tax-exempt  nature. 


Opinion 


July  27,  1964 


Honorable  Warren  E.  Hearnes 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Hearnes: 

Your  request  for  an  opinion  of  the  Attorney 
dated  April  2,  1964,  poses  the  question  of  whether  an 
amendment  to  the  Articles  of  Incorporation  of  a stock 
business  corporation  is  valid  which  provides  for  the 
distribution  of  its  assets  upon  termination  to  organiza- 
tions of  a charitable  or  tax-exempt  type  described  in 
Section  501(c)(3)  of  the  Internal  Revenue  Code  of  the 
United  States. 

The  corporation  involved,  Eden  Publishing  House  of 
St.  Louis,  was  incorporated  under  Chapter  42,  Articles 
I and  VTII,  RSMo  1889.  Those  sections  were  revised  under 
the  new  corporation  code  in  Chapter  351  of  RSMo  1959. 

By  virtue  of  Section  351.690,  RSMo  1959*  which  provides 
in  part:  "(4)  All  of  the  provisions  of  this  law  to 
the  extent  therein  provided  shall  apply  to  all  other 
corporations,  existing  under  prior  general  laws  of  this 
state  and  not  specifically  mentioned  in  subdivisions  (l), 
(2)  and  (3)  of  this  section"/  the  corporation  is  subject 
to  the  new  code. 

Section  351.085  of  the  new  code  authorizes  a 
corporation  to  amend  its  articles  of  incorporation  in 
any  respect  as  may  be  desired,  by  resolution  of  the  board 
of  directors  and  an  assenting  vote  of  a majority  of  the 
outstanding  shares  entitled  to  vote,  "provided,  that  its 
articles  of  incorporation  as  amended  contain  only  such 
provisions  as  might  be  lawfully  contained  in  original 
articles  of  incorporation  if  made  at  the  time  of  the  amend- 
ment" . 
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Section  351.055(9)  states  that  articles  of  incorpo- 
ration may  contain  "any  . . . provisions,  not  inconsistent 
with  law,  which  the  incorporators  may  choose  to  insert" . 

The  question  here  involved  is  whether  the  proposed  amend- 
ment is  consistent  with  law. 

Sections  351.470,  351.490  and  351.525,  RSMo  1959, 
provide  for  the  disposition  of  the  assets  of  stock 
corporations  upon  dissolution.  These  sections  cover  both 
voluntary  and  involuntary  dissolution,  and  provide  t at 
after  paying  or  adequately  providing  for  the  payment  of 
all  obligations,  the  remainder  of  the  assets  of  a corpo- 
ration shall  be  distributed  among  the  stockholders  according 
to  their  respective  rights  and  interests.  The  proposed 
amendment  purports  to  distribute  upon  dissolution  any 
remaining  assets  to  organizations  described  in  Section 
501(c)(3)  of  the  Internal  Revenue  Code.  Such  a disposition 
would  violate  the  above  cited  statutes,  and  be  contrary  tc 
the  public  policy  of  the  state  therein  declared  which  is 
to  distribute  any  remaining  assets  among  the  shareholders 
of  the  corporation  on  a.  pro  rata  basis. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  the  proposed 
amendment  to  the  Articles  of  Incorporation  of  Eden 
Publishing  House,  which  provides  that  in  the  event  of 
termination,  dissolution  or  winding  up  of  the  corporation, 
its  remaining  assets  shall  be  distributed  only  to  one 
or  more  organizations  described  in  501(c)(3)  of  the 
Internal  Revenue  Code,  does  not  conform  to  the  law  of 
Missouri . 

The  foregoing  opinion,  which  I.  hereby  approve,  was 
prepared  by  my  Assistant,  Donald  L.  Randolph. 

Very  truly  yours. 


TH0MAS~F  r^EA  GLET 
Attorney  General 


CONSERVATION  COMMISSION : 
COUNTY  CLERKS: 

SALARIES  AND  PEES: 


Section  51.150,  RSMo  Supp.  1963,  re- 
quires the  county  clerk  to  file  a certified 
list  of  all  salaries  and  nonaccountable 
fees  received  by  each  elected  county 
official  by  virtue  of  his  office. 

County  Clerks  are  not  required  to  include 
service  fees  received  for  distributing 
hunting,  fishing,  trapping  and  replacement 
permits  in  this  list  as  a county  clerk 
does  not  receive  these  fees  by  virtue  of 
his  office. 
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Honorable  James  W.  Williams 
State  Representative 
2010  North  Fourth  Street 
St.  Joseph,  Missouri 

Honorable  J.  T,  Campbell 
State  Representative 
Faucett,  Missouri 

Gentlemen: 

This  is  in  answer  to  your  request  for  an  opinion  of  this 
office  which  reads  as  follows: 

"Respecting  Section  51*150  passed  by  the 
last  Legislature  which  requires  the  reporting 
of  salary  and  fees,  I would  like  an  opinion 
as  to  whether  or  not  this  includes  all  salary 
and  all  fees  of  all  officers . Also  whether 
fees  for  3ale  of  hunting  and  fishing  licenses 
are  Included  as  fee3  within  this  statute . " 

Section  51.150,  RSMo  Supp.  1963,  3ets  out  the  duties  of 
the  clerk  of  the  county  court.  The  1963  Legislature  amended 
this  section  by  adding  paragraphs  (5)  and  (6)  which  require 
the  county  clerk: 

"(5)  To  compile  and  keep  a list  of  all 
salaries  and  nonaccountable  fees  received 
by  each  elected  county  official  by  virtue  of 
his  office  for  each  calendar  year.  The  source 
of  each  fee  shall  be  itemized,  the  amount 
of  mileage  allowance  received  shall  be  reported, 
and  the  total  fees  less  expenses  shall  be 
shown.  Each  elected  official  shall  certify 
and  give  the  necessary  Information  on  his 
office  to  the  clerk  of  the  county  court; 


"(6)  To  file  a certified  list  of  all  salaries 
and  nonac countable  fees  received  by  each  elected 
county  official  by  virtue  of  his  office  for 
the  preceding  calendar  year  before  March  first 
with  the  secretary  of  state." 

In  answer  to  your  first  question  the  statute  makes  no 
exception  to  the  requirement  that  all  salaries  and  nonac countable 
fees  received  by  each  elected  county  official  by  virtue  of  his 
office  should  be  reported.  If  you  have  any  questions  concerning 
specific  salaries  or  fees  other  than  those  received  from  the 
sale  of  hunting  and  fishing  licenses,  we  will  be  glad  to  con- 
sider them. 

Regarding  your  second  question,  the  distribution  of  hunting, 
fishing,  trapping  and  replacement  permits  are  regulated  by  the 
Rules  and  Regulations  of  the  Conservation  Commission,  promulgated 
under  Article  IV,  Sections  40(a)  - 41,  Constitution  of  Missouri, 
1945,  and  Section  252.020(1),  RSMo  1959. 

Rule  2.25  reads  as  follows: 

"A.  The  clerks  of  each  country  (sic)  court 
of  all  counties  with  less  than  200,000  population 
are  appointed  as  distributing  agents  for 
hunting,  fishing,  trapping  and  replacement 
permits  for  the  Conservation  Commission. 

Each  distributing  agent  shall  appoint  sub- 
agents as  the  Commission  may  require  to  aid 
in  distribution  of  permits,  and  the  Commission 
will  designate  additional  distributing 
agents  under  the  same  conditions  and  requirements 
as  apply  to  the  county  clerks. 

"Each  distributing  agent  shall  enter  into  a 
bond  provided  by  the  Commission  and  payable 
to  the  State  of  Missouri  In  a Siam  to  be  fixed 
by  the  Commission.  The  bond  shall  fix  the 
county,  city  or  areas  the  distributing  agent 
is  to  serve,  and  shall  be  conditioned  that 
he  will  faithfully  perform  the  duties  delegated 
to  him  and  shall  accept,  receipt  for  and 
remit  to  the  Conservation  Commission  at  the 
close  of  each  month,  all  monies  derived  from 
the  distribution  of  such  permits,  less  and 
except  the  service  fee  of  twenty-five  (25)  cents. 
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"B.  The  total  service  fee  charged  for 
the  issuance  of  any  one  permit  shall  not 
exceed  twenty-five  (25)  cents,  which 
is  in  addition  to  the  permit  fre  fixed 
herein.  The  charging  or  collecting 
by  any  distributing  agent  or  person  of 
any  fees  in  excess  of  those  stated 
herein  is  unauthorized  and  prohibited. 

"C.  A replacement  for  a lost,  destroyed 
or  mutilated  hunting,  fishing  or  trapping 
permit  may  be  Issued  only  by  the  distributing 
agent  who  issued  the  original  permit,  upon 
payment  of  twenty-five  (25)  cents  plus  a service 
fee  of  twenty-five  (25)  cents. 

"D.  Commercial  and  miscellaneous  per- 
mits and  replacements  therefor  may 
be  issued  only  through  the  Commission 
office  at  Jefferson  City  upon  receipt 
of  proper  application  and  the  required 
permit  fee.  No  service  fee  is  required 
for  such  permits,  but  a fee  of  twenty- 
five  (25)  cents  is  required  for  a replacement 
permit . " 

In  counties  of  less  than  200,000  population,  the  clerk  of 
the  county  court  is  appointed  a3  distributing  agent  and  collects 
a service  fee  for  issuing  the  permits.  The  county  clerk  is  an 
elected  county  official.  Section  51.020,  and  the  service  fee 
is  a nonaccountable  fee  within  the  meaning  of  Section  51.150 
(5)  and  (6).  Inasmuch  as  the  duty  of  the  county  clerk  to 
distribute  permits  and  collect  fees  therefor  is  not  prescribed 
oy  statute  but  by  a regulation  of  the  Conservation  Commission, 
there  arises  the  question,  does  the  county  clerk  receive  these 
fees  by  virtue  of  his  office.  We  think  the  answer  to  this 
question  must  be  no.  The  distribution  of  hunting  and  fishing 
permits  is  not  one  of  the  official  duties  of  the  county  clerk. 

He  is  individually  appointed  by  the  Conservation  Commission 
sind  may  decline  this  appointment  If  he  so  desires . This  was 
the  holding  in  Walsh  v.  County  of  St.  Louis,  Mo.,  353  SW2d 
779*  in  which  the  court  said,  l.c.  785: 

"*  * * one  accepting  the  appointment  as 
such  distributing  agent  in  a given  area 
acts  in  his  individual  capacity  and  not 
in  his  official  capacity  if  he  is  also 
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the  county  clerk.  Plaintiff  became  the 
agent  of  the  Commission  for  selling  and 
issuing  its  licenses  or  permits  and  per- 
formed a service  in  another  and  distinct 
department  of  the  public  service  than  that 
of  County  Clerk  of  St.  Louis  County.*  * *" 

It  is  our  opinion  that  the  service  fees  received  by  a 
county  clerk  for  distributing  permits  for  hunting,  fishing, 
trapping  and  replacement  permits  are  not  fees  received  by 
virtue  of  his  office.  Therefore,  the  county  clerk  is  not 
required  to  Include  these  fees  in  the  certified  list  required 
by  Section  51.150  (5)  and  (6). 

There  are  two  counties  in  this  State  with  a population  of 
200,000  or  more,  Jackson  and  St.  Louis.  The  City  of  St.  Louis 
is  included  in  St.  Louis  County.  The  Commission  has  its  own 
offices  in  each  county  and  an  employee  of  the  Commission  is  in 
charge  of  distributing  permits  therein.  He  also  works  through 
sub-agents  who  charge  the  twenty-five  cent  service  fee  and 
retain  the  usual  ten  cents . However,  the  employee  is  salaried 
and  all  service  fees  not  retained  by  the  sub-agents  are  returned 
to  the  Commission  and  held  in  a special  fund.  The  requirements 
of  Section  51.150  (5)  and  (6),  do  not  cover  these  fees  as  they 
are  not  received  by  an  elected  county  official. 

CONCLUSION 

Section  51.150,  RSMo  Supp.  1963*  requires  the  county  clerk 
to  file  a certified  li3t  of  all  salaries  and  nonaccountable  fees 
received  by  each  elected  county  official  by  virtue  of  his  office . 

County  clerks  are  not  required  to  include  service  fees  re- 
ceived for  distributing  hunting,  fishing,  trapping  and  replace- 
ment permits  in  this  list  as  a county  clerk  does  not  receive 
these  fee3  by  virtue  of  his  office . 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  H.  Denman. 


Very  truly  yours. 


THOMAS 


MAS 
Attorney  Gen 


Opinion  No.  156 
Answered  by  letter 


I FILED 

"■*  13.  196*  /£“:£ 


Honorable  Francis  Ibotey,  Jr. 
Prosecuting  Attorney 
Perry  County 
Perry vi lie,  Missouri 


Ibis  letter  Is  in  response  to  your  request  of  April  2,  1964 
for  an  official  opinion  of  this  office.  You  inquires 


"If  a student  attends  a physical  education 
class  one  period  per  day  five  days  a seek 
during  the  school  year,  is  the  local  school 
required  to  give  a student  coo  •fourth  unit 
of  credit  or  one-half  unit  of  eroditf  If 
the  answer  to  the  first  question  la  that 
they  are  required  to  give  on* -ha If  unit  of 
credit,  la  it  sufficient  for  graduation  If 
tbs  student  attains  one-half  credit  In  cm 
year,  ss  indicated  In  question  one.  and 
one-fourth  credit  In  two  additional  years, 
ould  these  requirements  be  sufficient  for 
the  student  to  graduate'” 

You  refer  us  to  the  School  Administrator* s Handbook,  1961, 
Publication  Mo.  tO-H  of  the  State  Department  of  Aduoatlon.  Tbs 
requirements  for  high  school  graduation  as  do  tonal  nod 
by  the  State  Board  of  education  ore  set  out  at  pages  113*114.  A 
total  of  17  units  is  required.  As  to  physical  education  the 
requirement  reads  1 

"A  nliUmum  of  one  unit  of  credit  should  he 
earned  by  all  high  school  pupils.  One- 
fourth  unit  par  year  Is  allowed  for  physical 
education  classes  which  mast  two  times  par 
weak  and  orw-half  unit  of  credit  la  allowed 
for  physical  education  classes  which  meet 
four  or  five  times  per  week. 
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"Of  Ms  total  of  aovotttoon  unit*  for 
graduation,  no  more  titan  on*  unit  aey  bo 
in  physical  education.4* 

Tbeae  roqulriaiau  aro  created  by  the*  State  Board  of 
Education  pursuant  to  statutes  authorising  the  Board  to  forme* 
lata  rules  governing  accreditation  of  Softool  wit  and  to  occur** 
courses  in  physical  education. 

Section  160.090  (2),  RSNd  1969,  provides  in  parts 

’The  state  board  of  education  shall* 


(3)  Classify  the  public  schools  of  the 
state,  subject  to  such  limitation  aa  any 
hereafter  be  provided  by  law,  establish 
roceintmonta  for  the  schools  of  each  class, 
formulate  rules  governing  the  inspection 
and  accreditation  of  schools  preparatory 
to  classification,  and  such  accredited 
Softool  work  shall  be  given  full  credit  in 
requirements  for  entrance  to  and  claaalfi* 
cation  in  any  educational  institution 
supported  in  whole  or  in  part  by  state 
appropriation. 

Section  163.250,  FSfto  1959,  provides t 

The  state  board  of  education  shall  have 
authority  and  it  shall  be  the  duty  of 
said  boards 

(1)  TO  adept  and  promulgate  such  rules 
and  regulations  as  it  nay  deen  necessary 
to  secure  courses  in  physical  education 
to  all  pupils  and  students  in  all  public 
Softools  end  in  all  educational  Institutions 
supported  in  whole  or  in  part  by  the  state* 


The  power  and  duty  to  define  accreditation  of  physical 
education  courses  is  prescribed  by  these  statutes  as  a natter 
solely  within  the  Jurisdiction  of  the  State  Board  of  tidueatlon 
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Dwrtroroi  UUa  of  floe  has  no  authority  to  onion  Jud&atmts  uo 
to  the  accreditation  of  high  school  ooums. 


w#  4a vo  discussed  accreditation  requlreaanta  with  the 
Department  of  education  and  they  inform  ua  aa  foUaoi  Ttm 
high  school  credit  requirements  established  ky  the  Board  aro 
BinicAtfo  requirements.  A high  school  student  la  required  to 
navo  one  unit  of  physical  education  for  graduation.  Zn  order 
to  rooolvo  ono -fourth  unit  ha  must  attend  for  a school  year  a 
class  which  amts  at  least  twice  a week.  In  order  to  rooolvo 
one -half  unit  he  auat  attend  for  a school  year  a class  which 
asota  at  loaat  four  tlaes  a cook,  fha  required  ons  unit  say 
bo  earned  tar  any  combination  of  quarter  or  half  units.  That 
la#  tho  high  school  student  nay  earn  the  required  one  unit  of 
physical  education  over  a two#  a three#  or  a four  year  period. 

Z hope  this  information  will  be  sufficient  to  answer  the 
questions  before  you.  If  mors  detailed  information  la  required 
we  refer  you  to  the  State  Department  of  Education. 

You re  very  truly# 


LCD/de 

cot  Department  of  tidu  cation 
Attn t Du lmar  Cobble 


FOR  OPINION  153  (1964) 
(Answered  by  Letter-C.B.  Burns 


April  22,  1964 
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Honorable  John  B.  Mitchell 
Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 

Dear  Mr.  Mitchell: 

This  is  In  answer  to  your  recent  letter  in  which  you 
pose  several  questions  regarding  ten  general  obligation 
bonds  that  were  issued  by  the  County  of  Buchanan,  which 
were  dated  March  15,  193°,  and  which  matured  January  15, 
1949.  Your  questions  are  as  follows: 

"1.  May  an  action  be  maintained  at  this 
time  for  the  collection  of  the  principal 
of  these  bonds  and  interest  coupons  attached 
in  view  of  the  provisions  of  Section  516. 110 
R.S.Mo.  1949,  or  any  other  Statute  of  Limi- 
tations? 

"£.  If  such  an  action  has  been  barred  by 
the  Statute  of  Limitations,  may  the  County 
Court,  or  the  Prosecuting  Attorney,  or  any 
other  County  officer  waive  the  Statute  of 
Limitations  as  a defense  to  such  an  action, 
and  authorize  the  payment  of  said  principal 
and  interest? 

"3.  If  an  action  is  brought  to  collect  said 
principal  and  interest,  is  it  discretionary, 
on  the  part  of  either  the  County  Court,  or 
the  Prosecuting  Attorney,  as  to  whether  or 
not  the  Statute  of  Limitations  should  be  set 
up  as  a defense  to  such  an  action? 
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n4.  If  said  principal  and  interest  may 
now  be  paid;  out  of  what  funds  may  such 
payment  be  made,  in  the  absence  of  any 
provision  in  this  year ' s County  Budget 
for  such  payment? 

"5.  Did  the  inclusion  of  items  in  the 
County  Budget  for  1961  and  1962  designated 
as  a reserve  for  unpaid  obligations  amount 
to  an  acknowledgment  or  promise  to  pay 
these  bonds,  within  the  meaning  of  Section 
516.320  R.S.Mo.  19^9,  so  that  the  Statute 
of  Limitations  is  no  longer  a bar  or  defense 
to  an  action  brought  for  their  collection? 

"6.  Assuming  that  the  Statute  of  Limita- 
tions is  now  a bar  to  an  action  for  the 
collection  of  said  bonds  and  interest, 
would  the  individual  members  of  the  County 
Court  be  subject  to  the  penalties  provided 
in  Section  558. 260  if  they,  as  members 
of  the  County  Court,  voted  in  favor  of 
making  an  order  by  the  County  Court  having 
the  purpose  and  effect  of  authorizing 
and  procuring  the  payment  of  said  bonds 
and  coupons?" 

In  answer  to  your  first  three  questions,  we  are  enclosing 
an  official  opinion  rendered  by  the  Attorney  General  under 
date  of  September  13,  1954,  to  Rex  A.  Henson.  You  will  note 
that  the  opinion  holds  that  a public  body  does  not  have  dis- 
cretion to  waive  the  statute  of  limitations  running  in  favor 
of  the  public.  It  is,  therefore,  our  view  that  an  action  cannot 
be  maintained  at  this  time  to  collect  the  principal  and  interest 
on  such  bonds  when  the  ten-year  statute  of  limitations  expired 
in  1959. 

It  1s  further  our  view,  as  pointed  out  in  the  enclosed 
opinion,  that  public  officials  do  not  have  discretion  to 
determine  whether  the  statute  of  limitations  shall  be  waived, 
but  are  bound  as  a part  of  their  public  duties  to  interpose 
the  statute  of  limitations  in  defense,  if  the  holders  of  such 
bonds  file  suit  to  collect  for  such  bonds. 

In  view  of  the  above  holding,  it  is  unnecessary  to  answer 
question  number  four. 
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You  state  that  in  the  county  budgets  for  1961  and  1962, 
there  was  set  aside  the  sum  of  Ten  Thousand  Dollars  as  Ma 
reserve  for  unliquidated  obligations”  but  state  that  such 
obligations  were  not  further  or  otherwise  identified,  and 
you  ask  whether  such  budgetary  designation  would  constitute 
an  acknowledgment  or  promise  which  would  make  the  statute  of 
limitations  inapplicable  under  the  provisions  of  Section 
516.320,  RSMo,  which  provides  that  in  actions  founded  on  con- 
tract no  acknowledgment  or  promise  shall  be  evidence  of  a new 
or  continuing  contract  which  will  take  the  case  out  of  the 
operation  of  the  statute  of  limitations  unless  the  acknowledg- 
ment or  promise  be  in  writing,  subscribed  by  the  party  charge- 
able thereby. 

It  is  our  view  that  the  designation  in  the  county  budget 
for  the  years  involved  would  not  be  a promise  or  acknowledgment 
in  writing  which  is  required  by  Section  516.320. 

In  the  case  of  Green  v.  Boothe,  188  S.W.  2d  84,  the  Kansas 
City  Court  of  Appeals,  in  quoting  from  Corpus  Juris,  said  at 
l.c.  88: 

" * * * A part  payment  to  be  effectual 
to  interrupt  the  statute  must  be  voluntary 
on  account  of  the  debt  in  suit,  and  free 
from  any  uncertainty  as  to  the  identifica- 
tion oT-tKeitbV  on  vrWcTriTTa'^iXc:  an3 
in  this’  behalf  it*Ts~~said  THaT"no  distinc- 
tion  can  be  made  on  principle  between  a 
written  acknowledgment  and  part  payment*. 

- - - (Second  emphasis  ours.) 

It  can  be  seen  that  the  written  acknowledgment  or  promise 
must  be  clear  and  specific  as  to  the  identification  of  the  alleged 
debt  upon  which  the  new  or  continuing  contract  is  to  be  baued. 

We  believe  it  to  be  evident  that  a mere  reference  to  “reserve 
for  unpaid  obligations”  is  not  a clear,  distinct,  unequivocal 
and  certain  identification  of  the  ten  bonds  about  which  you  inquire. 

Your  question  assumes  that  the  county  court  has  the  right, 
power  and  authority,  after  the  statute  of  limitations  has  run, 
to  revive  an  obligation  which  has  been  barred  by  limitation.  This 
underlying  assumption  would  appear  to  be  incorrect  in  view  of 
our  holding  that  the  county  court  is  obligated  to  interpose  the 
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defense  of  the  statute  of  lira!  tat  ions  in  all  cases  in  which  the 
statute  has  run.  However,  it  is  unnecessary  to  rule  this  issue 
inasmuch  as  there  has  been  no  acknowledgment  or  promise  in 
writing  subscribed  by  the  party  chargeable  insofar  as  payment 
of  the  ten  bonds  in  question  is  concerned. 

Question  number  six  inquires  whether  the  members  of  the 
county  court  would  be  subject  to  the  penalties  provided  in 
Section  558.260  if  they  directed  by  order  of  the  court  the 
payment  of  such  bonds  out  of  county  funds.  It  is  our  view 
that  a court  might  well  hold  that  the  members  of  the  county 
court  who  vote  for  the  payment  from  county  funds  of  such  bonds 
would  be  subject  to  the  penalties  provided  in  such  section. 

It  might  well  be  that  such  a payment  would  be  held  to  be  for 
a purpose  not  directed  and  warranted  by  law,  and,  therefore, 
illegal  and  such  as  would  come  within  the  provisions  of 
Section  558.260.  Even  if  a court  held  that  the  provisions  of 
Section  553.260  are  not  applicable  in  the  present  situation, 
the  Supreme  Court  of  Missouri  has  nevertheless  held  that  public 
officials  may  be  personally  liable  for  illegal  expenditures 
they  authorize,  and  that  the  prosecuting  attorney  may  bring  an 
action  to  recover  from  such  officials  such  illegal  expenditures 
State  To  Use  of  Consolidated  School  District  No.  42,  Scott 
County,  v.  Powell,  221  S.W.  2d  508. 


Tours  very  truly. 


THOMAS  P.  EAGLETON 

Attorney  General 


CBB/fh 

Enclosure 


ANSWERED  BY  LE'PffiR-  - Nessenfeld. 


A * ± by  /eft*  r 

April  7,  1964 


Honorable  James  G.  Lauderdale 
Prosecuting  Attorney 
Lafayette  County 
County  Courthouse 
Lexington,  Missouri 

Dear  Mr.  Lauderdale: 

This  will  reply  to  your  request  concerning  the  propriety 
of  certain  deductions  made  by  the  Office  of  the  Comptroller 
from  criminal  cost  bills,  partial  copies  of  which  were  enclosed 
with  your  request.  We  will  answer  your  letter  by  using  the  item 
numbers  as  they  appear  on  the  printed  form  of  the  cost  bill: 

Item  10:  We  have  concluded  that  when  a defendant  pleads 
not  guilty,  an  issue  of  fact  is  joined,  irrespective  of  whether 
such  plea  is  subsequently  withdrawn.  Hence,  the  25$  fee  allowed 
for  an  issue  of  fact  joined  should  be  allowed  in  each  case  in 
which  a plea  of  not  guilty  is  entered.  However,  we  add  that  we 
can  find  no  statutory  authority  for  Item  9 of  the  Bill  of  Costs, 
so  that  the  15$  fee  there  specified  should  not  be  allowed  under 
this  item. 

Item  18:  In  our  opinion,  only  one  fee  may  be  allowed  for 
entering  Judgment,  inasmuch  as  there  is  only  one  judgment  when 
a defendant  is  sentenced.  It  is,  of  course,  true  that  the  law 
provides  for  terms  of  court  for  both  Lexington  and  Higginsville. 
However,  we  do  not  find  any  statute  under  which  it  is  mandatory 
for  the  clerk  to  enter  a copy  of  the  judgment  not  only  in  the 
court  in  which  it  was  rendered,  but  in  the  other  court  as  well. 
Inasmuch  as  statutes  which  provide  for  fees  are  to  be  strictly 
construed,  in  the  absence  of  any  specific  statutory  requirement 
for  a duplicate  entry  of  a judgment,  it  is  our  opinion  that  only 
one  fee  may  be  charged  for  entering  such  judgment. 

Item  30:  It  is  our  opinion  that  a fee  may  be  charged  for 
only  one  copy  of  the  judgment  and  sentence  for  the  use  of  the 
sheriff.  This  item  has  reference  to  the  use  of  the  judgment  for 
official  purposes  in  connection  with  the  commitment  of  the  pris- 
oner. Even  if  the  sheriff  requires  another  copy  in  order  to 
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collect  his  fee,  there  is  no  basis  in  the  statute  for  charging 
either  the  State  or  the  defendant  the  cost  thereof.  With  respect 
to  the  number  of  words,  the  only  legal  charge  which  may  be  made 
is  the  charge  of  10c  per  100  words.  Hence,  an  allowance  of  $1.00 
for  a copy  of  the  judgment  and  sentence  would  appear  to  this 
office  to  be  adequate,  absent  any  proof  that  the  judgment  and 
sentence  in  the  particular  case  exceed  1,000  words,  which  is  very 
unlikely. 

Item  31:  For  the  same  reasons  stated  with  respect  to  Item 
30,  only  one  charge  may  be  made  for  certificate  and  seal  to  the 
copy  of  the  judgment  and  sentence.  Hence,  the  charge  for  a dupli- 
cate certificate  and  seal  should  not  be  allowed. 

Item  33:  Although  the  meaning  of  the  reference  in  this  item 
to  "after  allowance"  is  not  clear,  we  have  concluded  that  a fee 
may  properly  be  allowed  for  two  copies  of  the  bill  of  costs  at 
the  rate  of  10q  per  100  words.  However,  inasmuch  as  the  ordinary 
bill  of  costs  does  not  exceed  more  than  500  words  (and  usually 
contains  less  than  that  number),  an  allowance  of  $1.00  for  the 
two  copies  would  appear  to  be  adequate  in  the  absence  of  proof  that 
the  bill  of  costs  actually  contains  more  than  500  words.  In  de- 
termining the  number  of  words  in  the  bill  of  costs,  none  of  the 
words  on  any  numbered  line  of  the  printed  form  should  be  counted 
unless  fees  are  chargeable  with  respect  to  the  item  of  costs  there 
listed.  The  printed  form  is  used  only  for  the  convenience  of  all 
parties,  and  necessarily  Includes  a number  of  items  which  are  not 
chargeable  in  every  case.  It  is  also  to  be  noted  that  under  the 
statute  the  fee  for  Item  33  includes  certificate  and  seal,  which 
means  that  no  charge  may  be  made  for  the  certificate  and  seal  on 
the  copies  of  the  cost  bill. 

We  trust  that  the  foregoing  will  be  sufficient  to  provide  a 
guide  for  the  circuit  clerk  in  preparing  future  bills  of  costs. 

Yours  very  truly, 

THOMAS  F.  EAGLETON 

Attorney  General 

By 

Joseph  Nessenfeld 
Assistant  Attorney  General 


JN:  hm 

cc:  Mr.  Bud  Renn 

Office  of  the  Comptroller  and 
Budget  Director 


SCHOOLS: 

BALLOTS: 

COUNTY  BOARD  OF  EDUCATION* 
ELECTIONS*. 

i 


A qualified  vct-r*  Las  the  right  to  oast 
a write-in  tailor  In  the  election  under 
Section  165.657  4),  RSMo  19^3  8upp.»  of 
members  of  the  .canty  board  of  education 
of  second*  third,  and  fourth  class  counties, 
and  that  such  ballots,  if  otherwise  proper, 
must  be  counted  for  the  persons  written 
thereon „ 


July  16,  1964 


Honorable  Robert  B.  Pa den 
Prosecuting  Attorney 
DeKalb  County 
Mays vi lie,  Missouri 

Dear  Mr.  Paden: 


Opinion  No . 162 


This  opinion  is  issued  in  response  to  your  request  or 
April  8,  1964,  for  an  official  opinion  of  this  office.  You 
inquire  whether  write-in  ballots  can  be  legally  cast  and 
counted  in  the  election  of  members  of  the  county  board  of 
education  of  second,  third,  and  fourth  class  counties. 

Section  165.657  (^-),  RSMo  1 J|~3  Supp  , provides; 

"There  is  created  in  ea  h second,  third 
and  fourth  class  coun^v  in  this  state  a 
county  board  of  educat.on  whose  .members 
shall  be  elected  by  popular  vote  at  the 
annual  school  election  held  on  the  first 
Tuesday  in  April  in  e&  -n  year.  Each 
member  shall  be  a elci  en  of  the  United 
States  and  of  the  sta* « of  Missouri,  a 
resident  householder  of  the  county,  and 
shall  be  not  leas  thar  twenty- four  years 
01  age.  Nominations  for  board  members 
shall  be  filed  wiTh  trc-  secretary  of  the 
county  board  of  educe :on  at  least  thirty 
days  before  the  election.  The  county 
board  of  education  shall  pro: are  ballots 
and  publish  notice  for  such.  e_oetior_  In 
the  same  manner  as  for  boards  of  education 
in  school  districts." 

[Note:  After  July  1,  196^,  Section  155.657(4)  will  be 
renumbered  as  Section  162.111  (l) 
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We  think  the  recent  case  of  Raster,  v.  Oath,  Mo  . , 375  SW2d 
110,  and  the  early  case  of  Bowers  v,‘  'SmTEh,  ill  Mo.  45  are 
directly  in  point. 

The  appellant  in  Hasten  v.  Gut  fu  supra,  was  a write-in 
candidate  for  county  supe r in t endent “of  schools.  The  respondent 
contended  that  appellant  was  not  eligible  to  be  voted  for  at 
the  election  because  he  had  not  filed  a declaration  of  candidacy 
as  required  by  Section  167.020,  RSMo  1959.  This  statute  pro-  ' 
vldes  that  persons  desiring  to  be  e candidate  for  cou  ty 
superintendent  must  file  a written  declaration  of  car:,  acy 
forty-five  days  before  the  election.  The  trial  court  sustained 
respondents  motion  to  dismiss.  The  Supreme  Court  reversed 
stating  that  there  was  no  express  provision  that  no  person  should 
be  voted  for  whose  name  does  not  appear  upon  the  printed  ballot 
and  that  construction  of  Section  167.020  as  such  a statutory 
prohibition  would  be  against  the  established  public  policy 
this  state . The  court  further  stated  such  a statutory  prohibition 
might  be  unconstitutional.  The  court  held  that  Section  167.020 
does  not  restrict  the  voters  choice  to  the  candidates  printed  -n 
the  ballot  but  the  voter  may  vote  for  a person  of  his  own 
selection  by  the  write-in  method. 

Thi3  same  argument  raised  under  the  county  superintendent- 
election  statute  in  Hasten  was  raised  under  the  general  election 
laws  in  Bowers  v.  Smith,  supra . Under  the  Australian  Ballot  Law 
as  enacted  in  Missouri  only  those  candidates  who  comply  with  the 
nominating  process  are  entitled  to  have  their  name  printed  on 
the  official  ballot.  Laws  .1889,  p.  108  § 17>  Section  111.420, 
RSMo  1959.  There  is  no  express  provision  limiting  the  voter's 
choice  to  the  names  printed  on  the  ballot.  The  Supreme  Court 
said  in  Bowers  l.c.  52s 

"By  our  constitution  general  elections 
are  held  at  certain  fixed  dates,  and  the 
right  of  suffrage  is  expressly  secured 
to  every  citizen  possessing  the  requisite 
qualifications . The  new  ballot  law  cannot 
properly  be  construed  to  abr*  dge  the  right 
of  voters  to  name  their  publi  servants  at 
such  elections,  or  to  limit  the  range  of 
choice  (for  constitutional  offices ) to 
persons  nominated  in  the  modes  prescribed 
by  it.  Nominations  under  it  entitle  the 
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nominees  to  places  upon  the  official 
ballots,  printed  at  public  expense ; but 
the  Missouri  voter  is  still  at  liberty 
to  write  on  his  ballot  other  names  than 
those  which  may  be  printed  there." 

The  statute  which  we  are  here  considering.  Section  165.657(4), 
also  provides  that  nominations  shall  be  filed  thirty  days  before 
the  election.  Also  there  is  no  express  provision  restricting 
the  voter's  choice  to  the  candidates  on  the  printed  ballot. 

Since  the  relevant  provisions  of  Section  165.657 (4)  ar  parallel 
to  the  statutes  considered  in  Kasten  and  Bowers,  supra,  we  rt-ach 
the  same  conclusion;  namely,  that  the  nomination  provided  by 
Section  165. 657 (4)  is  not  a condition  precedent  to  election  and 
members  of  county  boards  of  education  of  second,  third,  and 
fourth  class  counties  may  be  voted  for  by  the  write-in  method. 

Subparagraph  2 of  Section  111. 580(1),  RSMo  1959,  sets 
forth  the  procedure  for  preparing  a write-in  ballot  In  general 
elections.  Your  letter  notes  the  possible  line  of  reasoning 
that  since  Section  III.580  does  not  apply  to  school  elections 
(Section  III.625),  then  write-in  ballots  cannot  be  cast  In  the 
election  of  the  county  board  of  education.  This  reasoning  has 
been  frequently  considered  by  those  concerned  with  school 
elections,  however.  It  is  fallacious.  This  argument  was  un- 
sucessfully  advanced  by  the  respondent's  brief  in  Kasten  v. 

Guth,  supra . 

Section  III.58O  merely  defines  the  method  of  preparing  a 
write-in  ballot  in  certain  elections . The  source  of  the  right 
to  cast  a write-in  ballot  is  not  Section  III.580  nor  any  other- 
statute.  The  applicability  or  inapplicability  of  Section 
III.58O  to  an  election.  Indeed  the  total  non-existence  of 
Section  III.58O  would  in  no  way  affect  the  existence  of  this 
right.  The  general  election  statutes  considered  In  Bowers  v. 

Smith,  supra,  did  not  contain  any  write-in  procedure  comparable 
to  Section  III.58O.  Sees  Laws  1889,  p.  105  et  seq.  § 25.  The 
sole  effect  of  the  inapplicability  of  Section  III.580  is  that 
the  method  of  preparation  of  write-in  v allots  In  such  elections 
is  not  controlled  by  the  provisions  of  that  statute. 

We  are  of  the  opinion  that  in  Missouri  the  right  to  write 
one's  choice  upon  his  ballot  is  fundamental  to  government  by 
majority  will.  This  right  is  reflected  In  our  public  policy, 
exists  without  statutory  implementation' and  Indeed  may  exist 
In  the  face  of  an  attempted  statutory  prohibition. 
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Historically,  ballots  prepared  by  the  voter's  hand  predate 
use  of  ballots  printed  at  public  expense , Prior  to  the  Australian 
Ballot  System  all  ballots  were,  in  a manner  of  speaking,  "write- 
in"  ballots.  Nance  v.  Kearbey,  Mo.,  158  S.W.  629,  632. 

It  is  significant  that  In  both  the  Bowers  and  Hasten  cases 
the  Supreme  Court  assumed  the  existence  of  the  right  to  write 
one's  choice  of  candidates  on  the  ballot  and  approached  the 
issues  from  the  point  of  view  of  whether  this  right  vas  abrogated 
by  the  statutes  In  question.  Holding  that  the  statute  did  not 
restrict  thi3  right  the  court  said  in  Hasten,  l.c.  ll^s 

"Any  other  conclusion  would  attribute 
to  the  legislature  an  intent  contrary 
to  our  established  public  policy  to 
the  effect  that  a qualified  voter  be 
permitted  to  vote  for  any  person  of  his 
choice  and  that  the  will  of  a majority 
of  the  voters  should  prevail." 

We  are  of  the  opinion  that  the  voter’s  right  to  freely 
choose  elected  public  officials  by  writing  upon  his  ballot  the 
person  of  his  own  selection  applies  to  popular  elections  of 
county  board  of  education  members . 

CONCLUSION 

Therefore,  it  is  the  opinion  of1  this  office  that  a qualified 
voter  has  the  right  to  cast  a write-in  ballot  In  the  election 
under  Section  165.657(4),  RSMo  1963  Supp.,  for  members  of  the 
county  board  of  education  of  second,  third,  and  fourth  class 
counties,  and  that  such  ballots,  if  otherwise  proper,  must  be 
counted  for  the  persons  written  thereon. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant  Louis  C.  DePeo,  Jr. 

Very  truly  yours. 


Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  Ozark  Kitional  Life  Insurance 

Company. 


OPINION  NO.  164 


April  16,  1964 

FILED 


Honorable  Ralph  H.  Dugglns 
Superintendent,  Dt vision  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Dugglnsi 

Receipt  Is  acknowledged  of  your  letter  of  April  9,  1964, 
submitting  to  this  office  an  executed  copy  of  Declaration  of 
Intention  of  original  incoiporators  of  the  propoeed  Osark 
National  Life  Insurance  Ccwpcuv,  Including  a copy  of  the 
Articles  of  incorporation  of  such  corporation,  to  to  formed 
under  the  provisions  of  Chapter  576  RSIto  1929*  as  amended. 

Also  forwarded  with  your  request  for  an  opinion  concerning  the 
dociawnta  heretofore  referred  to  was  proof  of  publication  of  the 
scram  as  required  by  Section  376.0*70  Ratio  1929* 

An  examination  of  the  documents  referred  to  in  the  pre- 
ceding paragraph  hae  bean  erode  as  required  by  Section  576.070 
R3Wo  1959,  and  It  Is  the  opinion  of  this  office  that  the  same 
are  found  to  bo  in  accordance  with  the  provisions  of  Sections 
57&.010  to  376.670  RSWo  1929,  as  amended,  and  not  inconsistent 
with  the  Constitution  and  laws  of  this  State  and  the  United 
States. 

Ite  foregoing  opinion,  which  Z hereby  approve,  was  pre- 
pared by  ny  assistant,  Julian  L.  O'Malley. 

Tours  very  truly. 


ram g r:  maose » 

Attorney  General 


Opinion  Request  No.  165 
Answered  by  Letter 


July  21,  1964 


Honorable  Frank  Bild 
Missouri  Representative 
13th  District 
9234  Gravois 
St.  Louis  23,  Missouri 

Dear  Mr.  Bild: 


FILED 

ILS 


In  your  request  for  an  opinion  dated  April  10,  1964, 
you  inquire  whether  it  is  lawful  for  a member  of  the  board  of 
directors  of  a school  district  having  six  members  on  its  board 
to  work  on  the  job  as  a journeyman  plumber  for  a master  plumber 
who  lias  a subcontract  to  do  the  plumbing  work  in  the  building 
of  a new  school  building  for  the  school  district.  You  also 
indicate  that  the  contracts  for  the  construction  work  were  let 
on  the  basis  of  public  bids  and  were  awarded  to  the  lowest  bidder. 

Previous  opinions  of  this  office,  in  fuling  on  questions 
somewhat  similar  to  the  one  you  have  submitted,  have  based  their 
rulings  on  the  public  policy  of  the  state  as  enunciated  by  our 
appellate  courts.  We  enclose  herewith  copies  of  the  following 
opinions  for  your  convenience: 

Opinion  dated  September  24,  1937  to  Honorable  Edward  T. 

Eversole,  Prosecuting  Attorney  of  Jefferson  County. 

Opinion  dated  June  30,  1948,  to  Honorable  Fred  C.  Bollow, 

Prosecuting  Attorney  of  Shelby  County. 

Opinion  dated  May  15,  1953,  to  Honorable  James  T.  Riley, 

Prosecuting  Attorney  of  Cole  County. 
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The  substance  of  the  opinions  and  the  authorities  which  they 
cite  is  that  a school  board  member  is  not  permitted  to  have  any 
direct  or  indirect  pecuniary  interest  in  the  contracts  entered 
into  or  made  by  the  school  board.  The  opinion  to  Bollow  enunciated 
the  rule  that  "the  policy  of  our  law  is  to  remove  from  public 
officials  all  temptations  to  use  their  official  power,  directly 
or  indirectly,  for  their  own  private  gain  or  advancement".  That 
opinion  cites  the  case  State  of  Missouri  ex  rel  Smith  vs.  Bowman, 

184  Mo.  App.  549,  where  the  court  states  "Certainly  the  trend 
and  policy  of  our  law  in  this  respect  is  to  remove  from  public 
officials,  so  far  as  possible,  all  temptation  to  use  that  official 
power,  directly  or  indirectly,  to  increase  the  emoluments  of  such 
office;  and  so  they  are  forbidden  to  become  interested  in  contracts 
let  by  them,  * * *". 

Clearly  direct  employment  is  prohibited  under  these  rules. 

The  problem  here  presented,  however  really  is  whether  an  employee 
of  a subcontractor,  which  employee  is  a school  board  member,  has 
an  "indirect"  interest  in  the  contract.  Neither  the  opinions 
enclosed  nor  the  case  cited,  present  this  precise  question.  Ihe 
difficult  problem  is  how  indirect  or  remote  the  interest  of  the 
director  may  be  to  present  an  unacceptable  conflict.  By  way  of 
example,  would  there  be  an  unacceptable  conflict  if  a laborer  who 
dug  part  of  a ditch  for  a sewer  line  or  a truck  driver  for  a lumber 
company  which  delivered  some  materials  to  the  job  site  violate 
the  state  public  policy. 

Each  case  must  be  decided  upon  its  own  facts  and  no  generaliza- 
tions can  be  made  as  to  what  is  an  "indirect"  conflict  of  interest 
except  when  applied  to  the  facts  of  each  case. 

It,  therefore,  seems  to  me  that  the  plumber  here  or  his 
employer  should  not  be  denied  the  right  to  work  on  the  job  because 
of  the  remote  interest  of  the  journeyman  plumber  in  the  contract. 
However,  a situation  could  arise  involving  acceptance  of  the  work 
on  the  ground  of  alleged  faulty  material  or  the  workmanship  of  the 
plumber  involved,  in  which  event,  the  director  should  not  participate 
in  the  acceptance  of  the  work.  It  could  be  also,  under  the  facts, 
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that  the  plumber  is  in  active  charge  or  supervision  of  the 
work,  in  which  case,  he  should  not  participate  as  a director 
in  the  acceptance  of  the  work  and  possibly  could  be  considered 
as  having  a direct  interest  in  the  contract. 

Tour 8 very  truly, 

THOMAS  P.  EACLETOK 

Attorney  General 


J.  Gordon  fiddens 
Assistant  Attorney  General 


JGS:cs 


Re: 


SCHOOL  BUSES: 
SCHOOLS: 


Licensing  of  school  buses  under*  Section 
301.060  (9),  RSMo 


Opinion  No.  166 
Answered  by  letter. 


April  21,  1*6* 


FI  LED 

/Uj 


ltoner«lil«  Charles  A,  -eber 
ProMeutini  Attorney 
SU . Oeoeviove,  IdMourl 

Deer  Mr*  -ttteri 

Tula  letter  la  in  rwapoaae  to  jrovr  rv^MMil  or  April  13*  1*6*, 
far  an  official  opinion  of  this  office.  Too  inquires 

ftee  »«r»ool  buses  la  Ste.  0*n*vl«v«  County 
are  operated  by  an  individual*  under  con- 
tract elite  the  various  ecteaal  dletrlete  and 
he  opera tea  the  sene  with  school  buses 
licence#. 


"Hu  ceaer  of  the  buses  has  been  contacted 
by  the  Junior  College  at  flat  Blear*  Missouri  * 
elth  a proposition  of  tuOlig  students  to  the 
Junior  Collage  free  tie.  Qtnevlvve,  The 
question  involved  la  uteethar  the  oener  of  the 
busee  could  transport  the  student*  to  the 
Junior  College  on  the  school  bus  lloeneu 
under  which  the  buses  are  licensed. ' 

•«  unde  re  tend  the  facte  to  be«  file  bus  la  privately  oensd 
sad  licensed  under  Station  101*060  (9)*  flSMo  1*6 3 -upp.  The  bus 
ia  presently  contracted  to  transport  students  to  public  schools. 
The  State  Diputaiai  of  fidueatlen  inf  erne  us  that  the  flat  River 
Junior  College  la  a public  school. 

Sines  buses  ownsd  by  school  districts  are  lleanaad  without 
fee  under  Section  301.260*  RStlo  1959.  It  Id  apparent  that  pri- 
vately owned  school  buses  are  to  be  licensed  under  'action 
*01.060  (9j*  if  otherwise  qualified,  faction  jOl.060  (9)* 
nmo  1963  "upp*#  provides  that  the  license  fee  for  a school  bus 
shall  be  699.00*  a fee  tubs tanti ally  lower  than  that  lapesed  on 
other  transportation  veteleles*  Section  *01.016,  KDb  195D.  de- 
fines the  teres  used  In  Chapter  jOl.  The  tens*  "school  bus** 
la  there  defined  In  eubeeotlen  (23) . 
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'»-.cacol  uus*.  -Ty  no  tor  vehicle  vjukI  aololy 
to  transport  itodraM  to  or  frw  school  or 
to  transport  sfeutents  to  or  froa  any  place 
for  educational  purposes} * 

Any  us  within  tin  above  definition  would  be  properly  licensed 
at  the  school  bus  fss  of  faction  *01.060  (9). 

flu  tom,  "school  bus  , is  also  defined  in  fteetion  390.080 
(13),  nm o 1959. 

“The  tom  * school  bus*  scans  sny  so  tor  vehicle 
while  being  usod'  solely  to  transport  students 
to  or  fros  school  or  to  transport  students  to 
or  fros  any  place  for  educational  purposes. * 

This  offlse  has  previously  interpreted  the  definition  stated  In 
Section  390.02©  (13).  In  sn  opinion  dated  icptesfecr  19,  1953, 
addressed  to  honorable  Jay  -hits  (oepy  enclosed  herewith),  this 
office  held  that  s privately  owned  bus  used  solely  for  the  pur* 
poe«  of  transporting  school  children  to  or  from  schools,  whether 

rublie  or  privets  Is  within  the  definition  of  Section  ,90.0?0 
l>).  The  definitions  of  Sections  >01.010  (23)  and  390.090  (1>) 
are  substantially  identical,  be  are  of  the  opinion  that  the 
definition  of  ' school  bus  ’ of  Section  >01.010  (li)  ccntsnplates 
buses  used  for  students  of  either  publie  or  prlvato  schools  or 
both. 


In  suasery,  s privately  owned  bus  used  solely  to  transport 
students  to  or  fros  school,  whether  publie  or  private,  say  b* 
licensed  as  s school  bus  under  Section  )01.©60  (9),  Rsha  196  > 

Hupp,  JHeewntary  schools,  high  schools.  Junior  colleges,  colleges 
end  universities  ere  schools  under  action  jOl.060  (s).  There- 
fore, buses  used  to  transport  students  to  flat  River  Junior 
Collage  and  to  ether  schools  of  the  various  school  districts  are 
to  be  licensed  under  Sect loo  301.060  (9). 

Very  truly  yours. 


mow*  ?.  sAor^arwi 

Attorney  Oenwral 

Enclosure  1 


LCDA7g 


INSURANCE: 


Articles  of  Incorporation  of  the  ^Sffcient 

Security  Insurance  Company  are  legally  insufficient, 
and  require  amendment  before  certification  under 
Section  379.040,  RSMo  1959 


Opinion  No.  170 


Nay  14,  1964 


Honorable  Ralph  H.  Dugglna 
Superintendent,  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Nr.  Dugglna i 

nils  opinion  is  In  ans  ier  to  your  inquiry  of  April  10,  1964 
by  which  you  Bubal t ted  for  examination  and  certification  under 
Section  379.040,  RSMo  1959  an  executed  copy  of  Declaration  of 
Intention,  including  Articles  of  Incorporation,  of  original 
Incorporators  of  the  proposed  Covenant  Security  Insurance  Coapany. 

The  proposed  coapany 's  basic  las  of  Incorporation  is  found 
at  Sections  379.010  to  379.160,  R£No  1959*  as  amended.  In 
designating  the  specific  kind  or  kinds  of  business  to  be  con* 
ducted.  Article  XII  of  the  proposed  Articles  of  Incorporation 
provides i 


"The  corporation  Is  empowered  and  authorised 
to  sake  contracts  of  inouronos,  or  to  reinsure, 
or  scoept  reinsurance  on  any  portion  thereof, 
of  the  following  kinds  of  insurance t 

"a.  Insurance  on  horses,  cattle,  and 
other  live  stock  against  loss  or  dans go 
by  accident*  theft,  disease,  or  death  or 
any  other  such  unknown  contingent  event; 

Mt>.  Insurance  upon  the  health  of 
Individuals,  and  against  personal  injury, 
disablement,  or  death,  resulting  from 
traveling  or  general  accident  by  land  or 
water  and  to  Insure  the  fidelity  of  persons 
holding  places  of  public  or  private  trust, 
and  also  to  receive  on  depoelt  and  Insure 
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the  safekeeping  of  books,  papers,  monies, 
stocks,  bonds,  and  on  rallj  other  kinds  of 
personal  property,  and  to  do  any  and  all 
other  kinds  of  legitimate  Insurance  business, 
excepting  that  of  Ilfs  Insurance  and  dealing 
In  annuities  and  excepting  also  the  kinds  of 
Insurance  Included  in  the  flrat  subdivision 
or  class  named  in  oub-seotlon  1 of  Section 
379.010,  Revised  Statutes  of  Missouri,  1939* 
as  amended. * 

tenguage  found  at  "a"  and  "bM,  quoted  above  fro*  Article  ZZZ 
of  the  proposed  Articles  of  Incorporation,  discloses  that  incorp- 
orators seek  to  take  posers  and  organise  under  both  subdivisions 
(2)  and  (i)  of  subsection  1 of  Section  179.010,  RSMo  1939*  as 
amended.  To  euch  disclosed  purpose  we  direct  the  following  langu- 
age frots  subdivision  1 and  subsection  (3)  of  Seotlon  379.010, 

RSMo  1959,  as  amended] 

"1.  Any  number  of  pcroorui,  not  less  than 
thirteen  In  number,  a majority  of  whom  shall 
be  cl t liens  of  this  state,  may  associate  and 
for*  an  Incorporation,  association  or  company 
for  the  following  purposes,  to  wlti 


(3)  a # and  excepting  also  the  kinds  of  In- 
surance included  in  thu  first  and  second  sub- 
divisions or  classes  named  in  this  subsection. " 


Taking  powers  authorised  under  both  subdivisions  (2)  and  (3) 
of  subsection  1 of  Section  379.010,  RSMo  1939  would  be  authorised 
only  upon  compliance  with  the  following  language  from  subdivision 
(l)  of  subsection  2 of  Scotlon  379.010,  RSMo  1939*  as  amended, 
reading  In  part,  as  follows 1 

"2.  (1)  No  company  shall  be  organised  under 
more  than  one  of  the  subdivisions  hereof; 
a • • provided,  however,  that  any  stock  eom- 

Cny  which  has  a fully  paid  capital  of  not 
ss  than  four  hundred  thousand  dollars  and 
a surplus  of  at  least  four  hundred  thousand 
dollars  a e e say  commence  to  make  Insurance 
on  all  three  classes  of  insurance  enumerated 
in  this  section  by  amending  Its  charter  to 
provide  such  powers  or  by  including  such 

trs  In  Its  charter  if  It  be  a new  company; 
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Article  ZV  of  the  Articles  of  Incorporation  of  tha  proposed 
Covenant  Security  Insurance  Cocapany  discloses  that  the  company 
will  be  organised  with  a paid-up  capital  stock  of  $200*000.00 
and  s paid-in  surplus  of  $230*000.00.  Consequently*  under  the 
directives  quoted  above  fro©  subdivision  (3)  of  subsection  1 of 
Section  379*010*  RSJto  1959#  as  aaended*  and  fro©  subdivision  (1) 
of  subsection  2 of  such  statute  laat  mentioned*  It  ©uat  be  con- 
cluded that  Articles  of  Incorporation  of  the  proposed  Covenant 
Security  Insurance  Coapany  herein  reviewed  are  found  not  to  be  In 
accordance  with  the  provisions  of  Seotlona  379*010  to  379*160* 
R3Mo  1939#  aa  aaended*  and  are  therefore  inconsistent  with  the 
laws  of  this  State.  The  deficiencies  noted  in  the  Articles  of 
Incorporation  treated  here! n are  such  as  to  require  aoendaent  by 
original  Incorporators  to  confer©  to  the  suggestions  ©ads  herein, 
when  such  amendments  have  been  accomplished  this  office  will 
issue  a certificate  under  Section  379.040*  RSHo  1959  without 
requiring  republloatlon  of  the  Declaration  of  Intention. 

The  foregoing  opinion*  which  I hereby  approve*  was  prepared 
by  ay  assistant*  Julian  L.  0*Nulley. 

Yours  very  truly* 


Tawrc  ttskbssmt 

Attorney  General 


JLO/dg 
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April  24*  1964 

Opinion  No.  172  Answered  by  Letter 
(Eichhorst ) 


Mr.  William  2.  Slebert 
Assistant  Industrial  Director 
Division  of  Commerce  and 

Industrial  Development 
8th  Floor*  Jefferson  Building 
Jefferson  City*  Missouri 

Dear  Mr.  Siebert i 

This  is  in  answer  to  your  recent  request  for  an  opinion 
of  this  office  as  to  whether  or  not  a bond  issue  may  be  Issued 
by  a city  under  the  Industrial  Development  Bonding  Law  where 
the  bond  issue  would  Involve  the  purchase  of  an  existing  plant 
from  the  Industrial  Development  Corporation  and  an  expansion 
or  extension  thereof. 

Words  having  a specific  meaning  within  the  context  of 
the  Industrial  Development  Bonding  Law  (Sections  71 • 790  to 
71.8^0*  RSMo  Cum.  3upp.  1963)  are  defined  In  Section  71.790* 
RSMo  Cum.  Supp.  1983.  Subdivision  5 of  that  Section  reads  as 
follows! 

?(J>)  ^f.or  , Industrial,  dpvslppnmnt ' 

or  ♦project* * the  purchase,  construction, 
extension  and  improvement  of  industrial 
plants*  including  the  real  estate  either 
within  or  without  the  limits  of  such  munici- 
palities* buildings*  fixtures*  and  machinery) 
except  that  any  project  of  a municipality 
having  fewer  than  eight  hundred  inhabitants 
shall  be  located  wholly  within  the  limits  of 
the  municipal ity." 

Therefore*  from  the  above  definition*  it  is  clear  that 
a project  may  include  both  the  purchase  of  an  existing  plant 
and  the  extension  thereof.  General  obligation  bonds  may  be 
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Issued  for  a project  by  any  municipality  located  la  a county 
having  a population  of  400,000  or  less,  as  provided  for  by 
Section  71*&17»  RSJfo  Cum.  Supp.  1963.  Revenue  bonds  may  be 
Issued  for  a project  by  any  municipal ity,  as  provided  for  by 
Section  71.820,  RSJto  Cum.  Jupp.  1963.  Thus,  a bond  issue  can 
be  issued  for  such  a development  where  the  project  and  Issuance 
have  been  approved  as  required  by  sections  71.790  to  71.850, 
RSMo  Cura.  Supp.  1963. 


fours  very  truly. 


TEE:  hm 


THOMAS  r.  KAflLCTGH 

Attorney  General 


LEVEE  DISTRICTS  : 

LEVEE  DISTRICT  SUPERVISORS: 
TAXATION : 


The  supervisors  of  a circuit  court 
levee  district  have  authority  under 
Section  245.-75  to  levy  an.  additional 
tax  for  organizational  purposes  if 
the  total  levies  do  not  exceed  one 
dollar  per  acre  . 


May  15,  1964 


Honorable  Bill  Crigler 
State  Representative 
Howard  County 
402  West  Morrison 
Fayette,  Missouri 

Dear  Mr.  Crigler: 

Your  letter  which  we  received  April  21,  1964,  asks  for 
an  opinion  on  the  following  question: 

"May  the  Board  of  Supervisors  of  such 
a levee  district,  having  once  levied  a 
25^  organizational  tax,  proceed  ro  levy 
an  additional  organizational  tax  to 
provide  funds  for  the  purposes  men- 
tioned in  Section  245.175,  provided 
that  the  total  of  such  organizational 
tax  levies  does  not  exceed  the  present 
maximum  limitation  of  $1  per  acre  upon 
each  acre  of  land  and  each  mile  of 
right-of-way  of  all  public  service  cor- 
porations within  such  district?’1 

You  state  that  a levee  district  was  organized  in  951 

under  the  provisions  of  Sections  245.0^0  to  245.280  of  fr.e 
Missouri  Statutes,  and  that  the  duly  elected  board  of  super- 
visors of  such  district  levied  an  organizational  tax  in  the 
amount  of  twenty-five  cents  under  Section  245.175,  RSMo  1959. 

You  further  state  that  the  tax  funds  realized  under  this 
levy  were  expended  and  exhausted  In  making  payment-  of  organi- 
zational expenses . 

You  do  not  state  when  this  levy  was  made  but  we  assume 
that  it  was  shortly  after  the  organization  in  1951,  ard  we 
also  assume  that  the  levee  district  is  not  within  the  limits 
of  a city.  You  state  that  It  is  necessary  to  raise  additloral 
funds  to  complete  the  organizational  work,  and  In  order  to  ob- 
tain Federal  moneys  now  available „ 


OPINION  NO.  174 
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Section  245.175,  RSMo  1959,  is  a part  of  Chapter  245, 
entitled  "Levee  Districts".  This  section  provides  In  part: 

"The  board  of  supervisors  of  any  levee 
district  organized  under  * * * (this 
chapter)  shall  levy  a uniform  tax  of 
not  more  them  one  dollar  per  acre  * * * 
to  be  used  for  the  purpose  of  paying 
expenses  Incurred  * * * in  organizing 
said  district,  making  surveys  of  the 
same  and  assessing  benefits  and  damages 
and  to  pay  other  expenses  necessarily 
to  be  Incurred  * * 

It  further  provides  that  this  preliminary  work  shall  be  done 
before  the  board  may  proceed  under  Section  245.180,  which 
section  provides  for  the  levy  of  taxes  to  pay  for  the  cost  of 
the  improvements.  The  Legislature,  by  this  statute,  intended 
to  provide  a method  of  raising  funds  for  this  important  pre- 
liminary work. 

The  right  to  levy  more  than  one  tax  for  organizational 
purposes  (within  the  maximal  limits ) has  been  approved  in  the 
case  of  State  ex  rel  Hotchkiss  v.  Lemay  Ferry  Sewer  District 
of  St.  Louis  County,  92  SW2d  704.  This  was  a case  involving 
sections  of  the  statutes  governing  sewer  districts,  but  those 
sections  are  very  similar  to  the  sections  under  discussion 
here.  The  Court  said  at  l.c.  706: 

"As  heretofore  seen,  section  11037 
fixes  the  maximum  levy  which  can  be  made 
for  the  purpose  of  paying  preliminary  ex- 
penses Incurred  and  to  be  incurred  at  10 
cents  per  100  square  feet,  but  it  does  not 
require  that  the  maximum  of  10  cents  per 
square  be  levied  in  the  first  instance. 

The  Legislature  knew  that  fact . If  a 
district  should  levy  less  than  the  maxi- 
mum limit  of  10  cents,  then  incur  expenses 
in  excess  of  the  levy  made,  but  within 
the  authorized  limit  of  10  cents,  such 
deficiency  should  be  paid  because  incurred 
within  the  limit  authorized.  * * *" 

(Emphasis  ours . ) 

As  pointed  out,  this  case  specifically  states  that  there 
was  no  requirement  to  levy  the  maximum  tax  in  the  first  In- 
stance and  in  the  event  the  first  levy  is  less  than  the  maximum, 
then  another  levy  can  be  made  as  long  as  the  sum  total  is  within 
the  maximum,  which  Is  the  precise  question  here. 
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The  case  of  McCord  v.  Missouri  Crooked  River  Backwater 
Levee  District  of  Ray  County,  295  SW2d  42.  l.c.  45,  holds 
that  Chapter  245  is  a "code  within  itself1'.  It  further  pro- 
vides : 

"*  * * The  entire  legislative  act  must 
be  considered  together  and  all  pro- 
visions must  be  harmonized,  if  reason- 
ably possible,  and  every  word,  clause, 
sentence,  and  section  of  an  act  must  be 
given  some  meaning  unless  it  is  in  con- 
flict with  the  legislative  intent.  * * *" 

To  insure  a liberal  construction  of  Sections  245.010  to 
245.280  relating  to  circuit  court  levee  districts,  the  Legis- 
lature included  Section  245.280,  which  section  reads  in  part: 

"*  * * Sections  245.010  to  245.280 
are  hereby  declared  to  be  remedial 
in  character  and  purpose,  and  shall 
be  liberally  construed  by  the  courts 
in  carrying  out  this  legislative  intent 
and  purpose  * * 

Thus,  the  Legislature  has  stressed  the  fact  that  it  is 
their  intent  that  these  sections  be  liberally  construed  for 
the  specific  purpose  of  carrying  out  the  provisions  of  the 
Circuit  Court  Levee  District  Law. 

Therefore,  when  it  becomes  necessary  for  a board  of  super- 
visors of  a duly  organized  circuit  court  levee  district  to  incur 
additional  expenses  in  organizing  the  district  for  the  purposes 
specified  in  Section  245.175,  RSMo  1959,  an  additional  tax  levy 
is  authorized  provided  the  total  levies  do  not  exceed  the  author 
Ized  one,  dollar,  per  acre 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  board  of  super- 
visors of  a circuit  court  levee  district  may  levy  an  additional 
tax  where  required  for  organizational  and  other  purposes  as 
authorized  by  Section  245.175,  RSMo  1959,  in  order  to  provide 
for  the  preliminary  survey  and  to  pay  for  the  expenses  incurred 
or  to  be  incurred;  provided  further,  that  said  tax  and  the  one 
previously  levied  do  not  total  more  than  one  dollar  per  acre  as 
set  forth  in  Section  245.175. 


Honorable  Bill  Crlgler 


The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  0.  Hampton  Stevens. 

Yours  very  truly. 


INSURANCE: 


Articles  of  Incorporation  of  Great  Missouri  Life 
Insurance  Company. 


Opinion  No.  177 


April  24,  1964 


Honorable  Ralph  H.  Dugglns 
Superintendent,  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Dugglns: 

This  opinion  is  in  answer  to  your  letter  of  April  21,  1964, 
with  which  you  submitted  to  this  of floe  an  executed  copy  of 
Declaration  of  Intention,  including  Articles  of  Incorporation, 
of  original  incorporators  of  the  proposed  Oreat  Missouri  Life 
Insurance  Company.  Also  forwarded  with  your  request  for  an 
opinion  oonoemlng  the  documents  referred  to  was  proof  of 
publication  of  the  sane  as  required  by  Section  576.070  RSMo 
1959. 
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An  examination  of  the  documents  referred  to  in  the  pre- 
ceding paragraph  of  this  letter  has  been  made  as  required  by 
Section  376.070  RSMo  1959#  and  it  is  the  opinion  of  this  office 
that  the  same  are  found  to  be  in  accordance  with  provisions  of 
Sections  576.010  to  376.670  RSMo  1959,  as  amended,  and  not 
inconsistent  with  the  constitution  and  laws  of  this  State  and 
the  United  States. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


JLO/dg 


AMU'S  F.  EAOLETOH 

Attorney  General 


Opinion  No.  180  Ans.  by  Letter 
(Nessenfeld) 


June  8,  1964 


Honorable  William  0.  Johnson 
Prosecuting  Attorney,  Morgan  County 
Heineman  Building 
Versailles,  Missouri 

Dear  Mr.  Johnson: 

This  is  in  answer  to  your  request  for  the  opinion  of 
this  office  with  respect  to  certain  questions  which  have 
arisen  in  your  county  in  connection  with  the  deposit  of  county 
funds. 

You  ask  whether  the  county  court  has  the  sole  power  to 
designate  the  depositaries  and  the  amounts  to  be  deposited  in 
each  if  there  are  more  than  one.  In  our  opinion,  based  upon 
a review  of  Sections  110.130,  et  seq.,  RSMo,  the  county  court 
is  vested  with  the  sole  power  to  designate  county  depositaries 
and  to  determine  the  amounts  to  be  deposited  in  each  such 
depositary  if  there  are  more  than  one. 

Putting  to  a side  the  provisions  of  Section  110.030,  RSMo, 
it  is  to  be  noted  that  Section  110.130,  RSMo,  provides  for  the 
county  court  to  receive  proposals  from  banks  which  desire  to 
be  selected  as  depositaries  of  the  county  funds. 

Section  110.140,  RSMo,  prescribes  the  procedure  for  bidders 
to  follow.  Including  the  delivery  of  the  proposal  to  the  clerk 
of  the  county  court. 

Section  110.130  provides  for  opening  the  bids  by  the 
county  court. 

Section  110.170  provides  that  "As  soon  as  the  required 
security  is  given  and  approved,  the  court  shall  make  an  order 
designating  the  successful  bidders  as  depositaries." 
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Section  110.180  provides  that  if  there  are  no  proposals 
from  banks  in  the  county,  ’’the  county  court  may  deposit  the 
funds  of  the  county"  with  one  or  more  banka  in  the  county  or 
adjoining  counties  in  sums  and  for  the  period  of  time  the 
court  deems  desirable. 

Section  110.190,  RSMo,  provides  that  when  the  funds  are 
deposited  with  two  or  more  banks  under  the  provisions  of 
Section  110.180,  the  county  court  shall  select  one  of  such 
banks  to  act  as  a clearing  house  for  the  others. 

Section  110.200,  RSMo,  provides  that  if  the  total  bids 
do  not  Include  the  whole  of  the  county  funds,  the  county  court 
may  follow  the  procedure  therein  prescribed. 

Section  110.210,  RSMo,  provides  that  If  no  selection  of 
a depositary  Is  made  at  the  time  affixed  by  the  applicable 
statutes,  the  countv  court  may  at  a subsequent  time  select 
a depositary  or  depositaries. 

Section  110.250,  RSMo,  provides  that  if  the  county  court 
deems  It  necessary,  it  may  require  a depositary  to  provide 
additional  security  and  In  the  event  of  a failure  to  do  so, 
"the  county  court  may  proceed  to  select  another  depositary  in 
lieu  thereof. 


The  foregoing  provisions,  which  of  course  are  not  set 
forth  or  even  summarized  in  their  totality,  can  mean  only  that 
the  county  court  is  the  sole  authority  which  has  the  power 
to  select  depositaries. 


Section  110.030,  RSMo,  does  not  In  any  way  affect  the 
sole  authority  of  the  county  court  to  select  depositaries. 

Its  sole  purpose  is  to  eliminate  the  necessity  for  advertising 
for  bids  so  long  as  It  is  unlawful  for  depositary  banks  and 
trust  companies  to  pay  Interest  upon  demand  deposits.  The 
latter  portion  of  this  section  makes  clear  that  the  obligation 
to  select  the  depositary  or  depositaries  Is  still  vested  In 
the  county  court  by  providing  that  if  it  is  unlawful  for 
depositary  banks  and  trust  companies  to  pay  interest  on  demand 
deposits,  "the  award  or  awards  of  such  funds  shall  be  made  in 
each  case,  without  bids  and  without  requiring  the  payment  of 
any  bonus  or  interest,  by  the  authority  or  authorities  which 
are  by  statute  empowered  to  make  the  awards  of  such  'funds  upon 
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The  statutes  above  olted  designate  the  county  court  as 
the  authority  empowered  to  make  the  awards  of  county  funds 
upon  bids,  and  such  authority  remains  unimpaired  by  the  fact 
that  advertisements  fbr  bids  and  the  taking  of  bids  are 
presently  suspended. 

You  further  ask  whether  the  safekeeping  receipts  for 
United  States  Government  securities  which  have  been  deposited 
in  disinterested  banking  institutions  or  safe  depositaries 
as  trustees  to  secure  the  deposit  of  public  funds  in  the 
designated  depositaries  should  be  held  by  or  subject  to  the 
control  of  the  county  court.  You  state  that  at  present  the 
depositaries  have  pledged  the  safekeeping  receipts  to  the 
county  treasurer  and  that  when  such  securities  are  exchanged, 
increased,  or  decreased,  it  is  done  with  the  approval  of  the 
treasurer  as  pledgor,  evidently  without  obtaining  the  approval 
of  the  county  court. 

Section  110.010,  RSMo,  to  which  you  refer,  requires  that 
securities  of  the  character  prescribed  by  Section  30.270,  RSMo, 
secure  the  funds  which  are  deposited  in  the  legal  depositary. 
Paragraph  2 of  that  section  gives  an  option  to  the  depositary 
bank  to  deliver  the  securities  themselves  to  the  fiscal  officer 
or  the  governing  body  of  the  depositor  of  the  funds  or  to 
deposit  such  securities  with  a disinterested  banking  institu- 
tion or  safe  depositary  "as  trustee  satisfactory  to  both  parties 
to  the  depositary  agreement".  Paragraph  3 of  that  section 
provides  in  part  that  the  rights  and  duties  of  the  parties  to 
the  depositary  contract  shall  be  the  same  as  those  of  the  state 
and  the  depositary  banks  respectively  under  Section  30.270. 

As  applied  to  deposits  of  county  funds,  the  parties  to 
the  depositary  agreement  can  only  be  the  depositary  bank 
on  the  one  hand  and  the  county,  acting  through  the  county 
court,  on  the  other  hand*  This  section  doea  not  specifically 
provide  for  a safekeeping  receipt,  as  such,  in  the  event  the 
depositary  bank  exercises  the  option,  as  is  customary,  to 
deposit  the  securities  with  a disinterested  bank  as  trustee* 
Obviously,  there  should  be  some  form  of  receipt  whereby  the 
trustee  bank  or  safe  depositary  assures  to  the  county  that  the 
securities  have  in  fact  been  deposited  therewith* 
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Paragraph  3 of  Section  110.010  further  provides  that 
In  the  event  the  securities  are  deposited  with  the  trustee 
then.  If  the  municipal  corporation  "or  other  depositor  of 
funds"  notifies  the  trustee  in  writing  that  there  has  been 
a breach  of  the  depositary  contract  and  makes  written  demand 
on  the  trustee  for  the  securities  or  any  part  thereof.  It 
Is  the  duty  of  the  trustee  to  forthwith  surrender  "to  the 
municipal  corporation  or  other  depositor  of  funds"  a sufficient 
amount  of  the  securities  to  protect  the  depositor  from  loss. 

The  word  "depositor"  as  used  In  this  statute  has  reference. 
Insofar  as  applicable  to  your  question,  to  the  county  which 
Is  the  owner  of  the  funds  on  deposit  and  not  to  the  official 
who  deposits  those  funds  as  the  statutory  agent  of  the  county. 
The  word  "depositor"  Is  used  In  the  same  sense  as  the  words 
"municipal  corporation",  particularly  In  view  of  the  word 
"other",  which  emphasises  the  fact  that  it  Is  the  public  body 
or  pollU«  *1  subdivision  which  is  the  actual  depositor  of 
funds  wlvhin  the  meaning  of  the  statute. 

It  1b  to  be  noted  that  Section  110.260,  RSMo,  provides 
In  part  that  the  county  treasurer  shall  not  be  responsible  for 
any  loss  of  the  county  funds  through  the  negligence  or  failure 
of  any  depositary,  and  that  aside  from  his  own  misconduct  or 
misappropriation  of  the  funds,  the  selection  of  a depositary 
and  the  deposit  of  the  funds  therein  has  the  effect  of 
releasing  the  treasurer  from  loss  thereof.  This  section  further 
emphasises  the  fact  that  the  county  treasurer  has  no  control 
over  the  depositary  or  the  securities  given  by  such  depositary 
to  secure  the  deposit  of  funds  therein. 

Moreover,  Section  110.230,  RSMo,  above  noted,  specifically 
empowers  the  county  court  when  it  deems  it  necessary  for  the 
protection  of  the  county to  require  any  depositary  to  provide 
additional  security.  Again,  the  county  treasurer  has  no 
function  to  perform  In  this  connection. 

It  Is  our  opinion,  upon  a reading  of  the  statute*  as  a 
whole,  that  the  securities  and,  when  deposited  with  the  trustee, 
the  safekeeping  receipts  therefor,  are  subject  to  the  sole  con- 
trol of  the  county  court  sb  the  agent  of  the  county  and  not  to 
the  control  of  the  county  treasurer.  Hence,  in  the  event  It 
becomes  necessary  to  exchange,  increase,  or  decrease  the  amount 
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of  the  securities  pledged,  this  may  be  done  only  with  the 
approval  of  the  county  court  rather  than  the  county  treasurer. 
In  the  event  of  a breach  of  the  depositary  agreement,  the 
notice  provided  for  in  Section  110.010  is  to  be  given  by  the 
county,  acting  through  the  authority  of  the  county  court, 
and  the  surrender  of  the  securities  provided  for  therein  may 
be  made  only  to  the  county  rather  than  to  the  county  treasurer. 

Very  truly  yours. 


JM:lt 


iwwrrrrasrar 

Attorney  General 


Opinion  Request  183 
Answered  by  Letter 


July  15,  1964 


FILED 
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Honorable  William  E.  Seay 
Prosecuting  Attorney 
509  North  Main 
Salem,  Missouri 

Dear  Mr.  Seayt 

This  is  in  response  to  your  letter  o£  May  2,  1964, 
respecting  the  validity  o£  the  action  o£  R-4  School  District 
o£  Dent  County  in  rehiring  the  Superintendent  and  increasing 
his  salary  at  a regular  meeting  of  the  directors  on  a vote 
of  3 to  2 in  favor  of  the  action. 

If  is  our  view,  as  it  is  apparently  yours,  that  the 
re-employment  by  three  affirmative  at  the  same  salary  is 
valid  under  Section  163. 090 (3X  RSMo.  1963,  because  it  provides 
that  failure  to  terminate  a teacher  constitutes  automatic 
re-employment . 

It  is  further  our  view  that  the  re-employment  of  a teacher 
at  an  increased  salary  requires  a majority  of  the  whole  board 
(4  affirmative  votes)  because  it  is  a contract  to  be  let 
under  Section  165.320. 


Your 8 very  truly 


THOMAS  F.  EAGLETOM 
Attorney  General 


Opinion  No.  l8^Ans.  By  Letter 
(Stephan) 


May  5,  1964 


I FI  LEO 

Ur? 


R.  A.  Michael,  D.  0. 

218  Jackson  Street 
Jefferson  City,  Missouri 

Dear  Dr.  Michael t 

This  is  in  response  to  your  inquiry  as  to  whether  the 
Missouri  State  Flag  may  be  flown  from  a flagpole  in  front 
of  the  Charles  R.  Still  Osteopathic  Hospital. 

Ve  believe  that,  subject  to  traditional  standards  of 
respect  and  protocol,  the  flag  of  this  state  may  be  flown  in 
the  same  manner  and  under  the  same  circumstances  as  the  flag 
of  the  United  States.  Ve  are  of  the  further  opinion  that 
this  is  a practice  which  is  not  only  permissible  but  one  which 
should  be  encouraged. 

The  foregoing  is  said  in  the  knowledge  that  an  opinion 
Issued  by  this  office  to  the  Honorable  Valter  H.  Toberman 
under  date  of  February  23,  1956,  holds  that  the  Secretary  of 
State  may  not  grant  permission  for  the  use  of  the  flag  to 
particular  persons  or  corporations.  (A  copy  of  that  opinion 
is  attached  herewith. ) That  opinion  is  bottomed  on  two 
princlpalsi  (l)  a lack  of  statutory  authority  on  the  part 
of  the  Secretary  of  State  to  grant  (or,  for  that  matter,  to 
deny)  permission  for  the  use  of  the  flag  under  any  circumstances 
(2)  public  interest  in  the  state  flag  prohibits  its  use  for 
private  purposes.  Neither  of  these  principals  applies  in  the 
instant  situation. 

Ve  certainly  recognize  that  circumstances  surrounding  the 
use  of  the  flag  could  make  the  use  grossly  improper.  For 
example,  it  would  certainly  violate  the  public  interest  in  the 
flag  If  a reproduction  of  it  were  used  as  part  of  a trademark 
or  in  connection  with  private  advertising  endeavors.  However, 
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to  display  the  flag  from  a flagpole  In  the  same  manner  as 
the  flag  of  our  country  Is  to  express  respect  for  It  and  for 
the  State  of  Missouri. 

Consequently,  we  believe  that,  just  as  any  person  or 
corporation  may  fly  the  United  StateB  flag,  so  may  the  Missouri 
State  Flag  be  flown  by  anyone  so  long  as  It  Is  displayed  under 
conditions  consistent  with  the  respect  due  It. 

Very  truly  yours. 


AJSUt 

Enclosure 


facsAs -rrsmsm 

Attorney  General 


CRIMINAL  LAW: 

CRIMINAL  PROCEDURE: 
MAGISTRATES : 

MAGISTRATE  COURT: 
PRELIMINARY  EXAMINATION: 
SUPREME  COURT  RULES: 


Person  charged  with  felony  may  be 
bound  over  after  preliminary  exami- 
nation for  appearance  at  some 
specific  time  sooner  than  the  first 
day  of  the  next  term  of  circuit 
court.  A criminal  case  may  be  tried 
at  the  discretion  of  the  court  having 
Jurisdiction  If  the  defendant  is 
given  a rea  >nable  time  to  prepare 
his  case. 


May  22,  1964 


Honorable  John  B.  Mitchell 
Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 


OPINION  NO.  185 


Dear  Mr.  Mitchell: 


This  is  in  response  to  your  opinion  request  of  May  1, 
1964,  which  reads  as  follows: 

"It  ha3  long  been  the  habit  of  Magistrates 
upon  certifying  a felony  case  to  the 
Circuit  Court  to  bind  the  defendant  over 
to  the  next  term  of  Circuit  Court,  however. 

Rule  23.08  states  in  part  as  follows: 

'...if  it  appear  that  a felony  has 
been  committed  and  that  there  is 
probable  cause  to  believe  the  accused 
guilty,  the  Magistrate  shall  hold  the 
accused  to  answer  in  the  court  having 
Jurisdiction  of  the  offense.  ...' 

"Rule  23.ll  states: 

'Upon  the  completion  of  preliminary 
examination.  If  the  defendant  be 
bound  over  to  answer  a felony  charge, 
all  papers  in  connection  with  the 
hearing  shall  be  certified  by  the 
Magistrate  or  the  Clerk  to  the  Clerk 
of  the  Court  in  which  the  offense  is 
cognizable,  within  ten  days;  unless  the 
Court  shall  sooner  convene.  In  which 
event  the  Magistrate  shall  so  certify 
on  or  before  the  day  set  for  the  court 
to  convene . ' 


"Rule  32.05  (b)  states  In  part  a3  follows: 
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'If  a person  ...  is  bound  over  to 
answer  the  charge  upon  which  he  has 
been  granted  a preliminary  examination 
or  as  to  which  he  has  waived  such 
examination  he  will  appear  in  the 
court  in  which  an  indictment  may  be 
filed  or  an  injunction  filed  against 
him  at  a stipulated  time,  and  from 
time  to  time  as  required  by  the 
court,  to  answer  the  charge.  ...' 

"May  the  Magistrate  stipulate  some  time 
other  than  the  first  day  of  the  next  term 
of  court  as  the  time  for  appearance  of  a 
defendant  who  gives  bail  bond  after  being 
bound  over  for  trial  to  the  Circuit  Court 
in  a felony  case  even  if  the  defendant 
objects? 

"If  the  answer  to  the  above  question  is  in 
the  affirmative,  may  that  date  be  set  on  a 
day  certain  sooner  than  the  first  day  of 
the  next  term  of  Circuit  Court  even  if  the 
defendant  objects? 

"May  the  matter  be  tried  in  the  Circuit 
Court  sooner  than  the  next  term  of  that 
court  even  if  the  defendant  objects?" 

The  only  specific  provision  made  by  statute  regarding 
the  time  at  which  a defendant  can  be  brought  to  trial  is 
Section  5^5*810,  RSMo  1959 * requiring  that  a defendant  be 
given  a reasonable  time  to  plead.  This  section  provides: 

"The  defendant  in  an  indictment  or 
information  in  a court  of  record,  shall 
not  be  required  to  plead  thereto  until 
he  shall  have  had  a reasonable  time  in 
which  to  examine  the  same  and  to  prepare 
his  pleadings." 

Article  I,  Section  18  (a).  Constitution  of  Missouri, 
19^5*  insures  the  right  of  a defendant  to  a speedy  public 
trial  and  states: 

"That  in  criminal  prosecutions  the 
accused  shall  have  the  right  to  appear 
and  defend,  in  person  and  by  counsel; 
to  demand  the  nature  and  cause  of  the 
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accusation;  to  meet  the  witnesses 
against  him  face  to  face;  to  have 
process  to  compel  the  attendance  of 
witnesses  in  his  behalf;  and  a speedy 
public  trial  by  an  Impartial  Jury  of 
the  county." 

Rule  32.05(c),  Rules  of  Criminal  Procedure,  provides  for 
admission  to  bail  of  a person  bound  over  to  the  Circuit  Court 
after  a preliminary  hearing: 

"(c)  If  a person  is  admitted  to  bail 
after  he  has  been  bound  over  to  answer 
a charge,  or  after  an  indictment  has 
been  found  or  an  information  filed 
against  him,  the  condition  of  his  bond 
shall  be  that  he  will  appear  in  the 
court  in  which  an  indictment  or  infor- 
mation has  been  or  may  be  found  or 
filed  against  him,  at  a stipulated 
time  and  from  time  to  time  as  required 
by  the  court,  to  answer  the  charge;  that 
he  will  submit  himself  to  the  orders. 

Judgment,  sentence  and  process  of  the 
court  having  Jurisdiction  to  try  such 
offense,  either  originally  or  upon 
change  of  venue;  and  that  he  will  not 
depart  without  leave . " 

Section  544 .450,  RSMo  1959,  makes  this  provision  for 
admitting  such  persons  to  bail: 

"If  the  offense  with  which  the  prisoner 
is  charged  be  bailable,  and  the  prisoner 
offer  sufficient  ball,  a recognizance 
shall  be  taken  for  his  appearance  to 
answer  the  charge  before  the  court  in 
which  the  same  is  cognizable,  on  the 
first  day  of  the  next  term  thereof,  and 
from  day  to  day,  and  term  to  term  there- 
after, and  to  abide  sentence  and  Judgment 
therein,  and  not  to  depart  such  court 
without  leave,  and  thereupon  he  shall  be 
discharged. " 

There  appears  to  be  a discrepancy  between  those  two 
provisions,  in  that  the  Supreme  Court  Rule  makes  the  condition 
of  the  bond  that  the  defendant  will  appear  at  a stipulated 
time,  and  from  time  to  time  as  required  by  the  Court,  whereas 
Section  544.450,  supra,  makes  the  condition  of  the  bond  that 
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the  defendant  appear  on  the  first  day  of  the  next  term  of 
the  Court  before  which  the  charge  is  cognizable  and  from  day 
to  day,  and  term  to  term  thereafter. 

The  Supreme  Court  of  Missouri  is  given  rule-making 
power  by  the  Constitution  of  Missouri,  1945,  Article  V, 
Section  5: 


"The  supreme  court  may  establish  rules 
of  practice  and  procedure  for  all  courts. 

The  rules  shall  not  change  substantive 
rights,  or  the  law  relating  to  evidence, 
the  oral  examination  of  witnesses, 
juries,  the  right  of  trial  by  jury,  or 
the  right  of  appeal.  The  court  shall 
publish  the  rules  and  fix  the  day  on 
which  they  take  effect,  but  no  rule 
shall  take  effect  before  six  months 
after  its  publication.  Any  rule  may  be 
annulled  or  amended  by  a law  limited  to 
the  purpose." 

Thus,  by  this  constitutional  authority  the  Supreme  Court 
may  promulgate  rules  of  practice  and  procedure  which  vary 
from  rules  of  practice  and  procedure  previously  established 
by  the  Legislature. 

Section  544.450  originally  appeared  in  the  Missouri 
Revised  Statutes  of  1825.  It  has  thereafter  remained  in  our 
statutes,  and  was  last  amended  in  1931.  However,  our  Missouri 
Constitution,  which  permits  our  Supreme  Court  to  establish 
rules  of  practice  and  procedure  for  our  state  courts  under 
Article  V,  Section  5*  became  effective  on  March  30,  1945. 
Thereafter,  in  pursuance  of  this  constitutional  authority. 
Supreme  Court  Rule  32.05(c)  was  adopted  on  April  14,  1952, 
and  became  effective  on  January  1,  1953. 

Since  the  time  at  which  a bail  bond  is  returnable  is 
clearly  procedural,  and  Supreme  Court  Rule  32.05(c)  was 
promulgated  subsequent  to  Section  544.450,  and  by  virtue  of 
the  1945  Constitutional  authority,  said  Supreme  Court  Rule 
must  prevail. 

Therefore,  the  return  date  of  a bail  bond  should  be  as 
specified  in  Supreme  Court  Rule  32.05(c). 
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It  Is  our  understanding  of  your  letter  that  you  are 
primarily  Interested  In  determining  whether  a defendant  may 
be  brought  to  trial  sooner  than  the  first  day  of  the  next 
term  of  Court  as  set  forth  In  Section  544.450.  This  section 
was  enacted  for  the  purpose  of  providing  a method  for 
admitting  persons  to  ball,  and  not  for  the  purpose  of  setting 
the  time  at  which  the  trial  should  be  held.  That  this  section 
does  not  necessarily  determine  the  time  at  which  a person  may 
be  brought  to  trial,  is  made  clear  by  State  v.  Bryant,  356  Mo. 
1223,  205  S.W.  2d  732.  In  this  case,  decided  by  the  Supreme 
Court  of  Missouri  in  1947,  the  defendant  complained,  on  appeal, 
that  the  trial  court  erred  in  forcing  defendant  to  trial  when 
the  cause  was  not  returnable  until  the  May  Term.  The  Court 
declared  this  contention  without  substance,  saying,  l.c.  734: 

"*  * * criminal  cases  are  not  returnable 
to  particular  terms  of  court,  as  civil 
cases  were  under  our  former  code,  so 
there  can  be  nothing  in  that  portion  of 
defendant's  assignment.  * * *" 

Thus,  a trial  may  be  set  at  any  time,  having  a regard  for 
the  defendant's  right  to  a speedy  trial  and  to  a reasonable 
time  to  prepare  his  case.  What  Is  a reasonable  time  must,  of 
course,  be  determined  upon  the  factual  situation  of  each  case. 

CONCLUSION 


(1)  Under  Supreme  Court  Rule  32.05(c),  which  has  pre- 
cedence over  Section  544 .450,  RSMo  1959,  a Magistrate  may 
stipulate  some  time  other  and  sooner  than  the  first  day  of  the 
next  term  of  circuit  court  as  the  time  for  appearance  of  a 
defendant  who  gives  bail  bond  after  being  bound  over  for  trial 
to  the  circuit  court  in  a felony  case  even  though  defendant 
objects. 

(2)  A criminal  case  may  be  tried  at  any  time  within  the 
discretion  of  the  court  having  Jurisdiction  over  it  with  regard, 
however,  for  the  defendant's  right  to  a speedy  trial  and  a 
reasonable  time  within  which  to  prepare  his  case. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  George  W.  Draper,  II. 


Very  truly  yours. 


Attorney  General 


FOR  OPINION  NO.  186 
(Answered  by  Letter — C.  B.  Burns,  Jr. 


June  1,  1964 


Honorable  Haskell  Holman 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Mr.  Holman: 


filed 


This  is  in  answer  to  your  letter  of  recent  date 
in  which  you  inquire  regarding  opinions  rendered  under 
date  of  November  14,  1933*  end  March  12,  1934,  which 
held  that  county  collectors  are  not  entitled  to  collect 
from  the  county  compensation  for  indexing  the  tax  books 
in  the  collector's  office. 


You  inquire  whether  the  rulings  in  such  opinions 
are  applicable  when  a deputy  county  collector  or  other 
individual  Indexes  such  tax  books.  It  is  our  view  that 
the  opinions  are  applicable  in  such  a situation,  and 
that  the  county  is  not  authorized  to  expend  county  funds 
for  such  purpose.  The  holding  in  both  opinions  is  bottomed 
upon  the  fact  that  the  index  is  only  for  the  convenience 
of  the  county  collector,  and  that  the  county  is  unauthorized 
to  expend  county  funds  for  such  purpose.  It  follows,  there- 
fore, that  the  county  does  not  have  authority  to  make  pay- 
ments to  a deputy  county  collector  or  to  anyone  else  for 
performing  such  service. 

You  further  inquire  regarding  an  opinion  dated  May 
14,  1934,  which  was  withdrawn  April  14,  1964.  The  193*1 
opinion  held  that  an  assessor  may  be  compensated  by  the 
county  for  indexing  assessment  books  while  acting  in  an 
individual  rather  than  an  official  capacity.  Your  ques- 
tion is  as  to  the  applicable  date  on  which  compensation 
received  by  the  assessor  for  indexing  the  assessment 
books  should  not  be  allowed.  It  is  our  view  that  April 
14,  1964,  is  the  effective  date  after  which  no  compensation 
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should  be  allowed  to  an  assessor  for  indexing  the  assess- 
ment books.  It  is  our  view  that  assessors  were  legally 
paid  for  such  work  prior  to  April  l4,  1964,  in  view  of  the 
1934  opinion  of  the  Attorney  General.  We  so  rule  because 
we  believe  it  to  be  equitable  in  the  circumstances . We 
believe  that  the  long  reliance  of  the  Auditor* 3 office  and 
assessors  on  the  1934  opinion  justifies  the  payment  by 
county  courts  to  assessors  for  the  performance  of  such 
services  prior  to  April  14,  1964. 

This  is  a ruling  only  on  this  specific  opinion  and 
on  the  date  of  the  withdrawal  thereof  insofar  as  it 
affects  payments  made  before  3uch  withdrawal  date,  and 
does  not  purport  to  rule  or  make  any  holding  as  to  the 
effect  of  the  withdrawal  of  any  other  opinion  by  the 
Attorney  General  in  the  past  or  in  the  future. 


Yours  very  truly. 


CBB/fh 


THOMAS  F.  EAGLETON 
Attorney  General 


Opinion  No.  189  Ans.  By  Letter 
(Nessenfeld ) 


July  8,  1964 


FILED 

//; 


Honorable  Don  £*  Burrell 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Mr.  Burrell: 

You  have  requested  the  opinion  of  this  office  with  respect 
to  two  questions  which  have  arisen  as  the  result  of  the  revoca- 
tion of  the  parole  of  a defendant  who  had  partially  served  his 
Jail  sentence. 

Your  first  question  is  whether  the  expenses  of  the  sheriff 
of  Greene  County  In  making  a trip  to  Jefferson  City  to  serve  a 
capias  warrant  for  the  arrest  of  the  defendant  charged  with 
violating  the  terms  of  his  parole  are  recoverable  as  costs.  Costs 
are  purely  statutory,  and  statutes  in  relation  thereto  are  strictly 
construed.  We  are  aware  of  no  statute  which  makes  such  expenses 
as  you  mention  part  of  the  taxable  costs  of  the  case.  Therefore, 
since  no  Items  may  be  taxed  as  costs  in  the  absence  of  statutory 
authority.  It  Is  our  opinion  that  such  expenses  may  not  be  taxed 
as  costs. 

Your  second  question  Is  whether  a new  commitment  Is  necessary 
in  order  to  authorize  the  sheriff  to  hold  the  defendant  in  Jail 
after  his  parole  has  been  set  aside.  We  answer  this  question  In 
the  negative.  When  a defendant  receives  a Jail  sentence,  the 
commitment  Is  simply  a transcript  of  the  entry  of  the  Judgment  of 
conviction  and  of  the  sentence  thereupon,  duly  certified  by  the 
clerk.  See  Supreme  Court  Rule  27.12  and  Section  346.600,  RSMo, 
from  which  the  rule  was  derived.  A somewhat  similar  rule  (27.13) 
relates  to  penitentiary  sentences.  With  respect  to  the  latter 
rule  and  the  prior  statute,  our  Supreme  Court  has  expressly  held 
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that  a commitment  la  almply  a certified  copy  of  a Judgment 
and  sentence.  State  v.  Harrison,  Mo.  Sup.,  276  SW2d  222,  and 
Williford  v.  Stewart,  355  Mo.  715.  198  S¥2d  12,  15. 

Rule  27.12,  which  Is  applicable  to  your  question,  provides 
that  the  certified  document  therein  provided  for  shall  be 
sufficient  authority  to  the  sheriff  to  execute  the  sentence. 
When  a parole  Is  set  aside,  the  original  commitment  Is  thereby 
restored  and  constitutes  sufficient  authority  for  the  Bherlff 
to  hold  the  defendant  In  accordance  therewith.  Of  course,  the 
court  has  authority  under  Section  5^9*101,  RSMo  Cum.  Supp.  1963, 
paragraph  1,  to  allow  the  defendant  credit  for  all  or  part  of 
the  time  the  defendant  was  on  parole. 

Very  truly  yours. 


Jilt  It 


W P.  BUM 

Attorney  General 


INCOME  TAX: 

TAXATION: 

DEPRECIATION: 

RULES  AND  REGULATIONS: 


Director  of  Revenue  cannot  promulgate 
rule  allowing  depreciation  in  amount 
greater  than  original  cost  price  of 
item. 


October  5,  1964 


Honorable  M.  E.  Morris 
Director  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr.  Morris: 

This  is  in  answer  to  your  opinion  request  dated  May  6, 
1964.  Your  request  reads  as  follows: 

"On  November  30,  1962.  Missouri  Income 
Tax  Regulation  M.R.  140  was  rescinded 
and  a new  regulation  adopted.  A photo- 
graph of  the  regulation  changes  is 
enclosed,  with  a copy  of  the  law  and 
regulations  in  effect  in  1962. 

"The  1964  U.  S.  Revenue  Act,  Section 
203  amending  Code  Sections  48  and  1245 
provides  that  on  the  first  day  of  the 
taxpayer's  first  taxable  year  begin- 
ning after  December  31,  1963,  the 
basis  of  depreciable  property  must  be 
increased  by  the  amount  of  the  credit 
previously  taken  under  the  investment 
credit  act  of  1962. 

"Examples  of  depreciation  schedules 
are  attached.  Please  note  example 
#3  where  $700  was  allowed  as  additional 
depreciation  in  1962  under  revised 
regulation  of  November  30,  1962.  Follow- 
ing the  same  procedure  as  federal,  this 
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$700  will  be  added  to  the  depreciation 
schedule,  and  will  over  the  life  of  the 
asset  be  allowed  again  as  depreciation. 

This  will  result  in  an  allowance  of 
$700  over  the  cost  of  the  asset. 

"Please  review  Section  143.160,  143.190, 
and  143.200  of  the  Missouri  Income  Tax 
Law,  and  advise  whether  or  not  the  state 
can  accept  an  adjustment  of  the  deprecia- 
tion base  for  state  income  tax  purposes 
on  the  same  basis  as  the  federal  adjust- 
ment, or  must  the  state  collect  tax  on 
the  additional  allowance  taken  in  prior 
years?" 

Section  143.200,  RSMo  1959>  empowers  the  Director  of 
Revenue  to  prescribe  reasonable  rules  and  regulations  for 
the  administration  of  the  income  tax  laws  and  also  states 
such  rules  and  regulations  shall  follow  as  nearly  as 
practicable  the  rules  and  regulations  prescribed  by  the 
United  States  Government  on  income  tax  and  collections. 
However,  the  Director  of  Revenue  is  not  authorized  to 
promulgate  rules  and  regulations  contrary  to  a state  statute. 

The  question  you  wish  answered  arises  because  the 
Federal  Income  Tax  Law  provides  for  a seven  percent  invest- 
ment credit  for  certain  new  investments.  When  the  Federal 
statute  was  first  passed,  it  was  provided  that  the  invest- 
ment credit  be  deducted  from  the  cost  price  to  arrive  at 
the  base  upon  which  depreciation  was  calculated.  When 
this  was  done,  the  taxpayers  requested  the  Missouri  Depart- 
ment of  Revenue  to  take  some  action  which  would  let  the  tax- 
payers use  the  same  depreciation  figures  in  both  the  Federal 
and  State  returns.  The  Missouri  department  did  this  by 
giving  an  additional  first  year  of  depreciation  allowance 
equal  to  the  investment  credit  under  the  Federal  law.  How- 
ever, the  Federal  statute  has  new  been  amended  so  as  to 
provide  that  the  base  upon  which  depreciation  is  calculated 
instead  of  being  the  cost  price  less  the  investment  credit 
will  be  the  cost  price.  The  taxpayers  have  now  requested 
the  Missouri  department  to  amend  its  regulation  so  that  the 
same  figures  for  depreciation  can  be  used  in  the  State  and 
Federal  returns.  It  can  be  seen  from  this  that  if  the 
Missouri  regulations  were  so  amended,  there  would  be  a total 
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depreciation  greater  than  the  actual  cost  of  the  item, 
that  is,  greater  by  an  amount  equal  to  the  first  year 
additional  depreciation  that  was  allowed  to  make  the 
depreciation  figures  of  the  State  and  Federal  returns 
the  same. 


Section  143.160,  RSMo,  provides  for  the  deductions 
that  may  be  taken  by  taxpayers.  Subsection  (2)  provides 
in  part  as  follows : 


"(a)  Losses  actually  sustained  during 
the  year  incurred  in  a taxpayer* s 
business  or  trade,  including  reasonable 
allowance  for  exhaustion,  depreciation, 
obsolescence,  wear  and  tear  of  property 
in  the  business  or  trade,  * * 


(Emphasis  supplied.) 

Depreciation,  to  be  "reasonable",  cannot  under  such 
statute  exceed  the  original  cost  of  an  item.  If,  there- 
fore, a rule  and  regulation  which  provided  for  an  adjust- 
ment of  the  depreciation  base  for  State  income  tax  pur- 
poses authorized  the  taxpayer  to  deduct  depreciation  in 
an  amount  greater  than  the  original  cost  price  of  the 
item  depreciated,  such  rule  and  regulation  would  be 
invalid. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Director 
of  Revenue  cannot  promulgate  a rule  and  regulation 
authorizing  a taxpayer  to  take  as  a deduction  on  his 
income  tax  return  depreciation  in  an  amount  greater  than 
the  original  cost  price  of  an  item. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  C.  B.  Burns,  Jr. 


Yours  very  truly. 


Attorney  General 


Opinion  No.  194  Answered  by  Letter 
(Slddena) 


~F  I LED 

/ 

May  13,  1964 


Honorable  Warren  E.  Heames 
Secretary  of  State 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Heames: 

ThlB  will  confirm  our  telephone  conferences  with 
Mr.  Hill,  Mr.  Slicer  and  you  respecting  the  application 
of  Section  120.543,  RSMo  Cum.  Supp.  1963,  as  a result  of 
the  death  of  Honorable  Clarence  Cannon,  Congressman,  9th 
District,  who  died  on  May  12,  1964. 

1.  Under  Section  120.545  because  Clarence  Cannon  was 
the  incumbent  and  died  after  the  close  of  filing  for  the 
primary  and  because  another  person  has  filed  in  the  primary 
for  the  office  for  the  same  political  party,  then  the  filing 
period  is  reopened  commencing  immediately. 

2.  The  reopened  period  for  filing  computed  in  accord- 
ance with  Section  1.040,  RSMo  1959,  expires  at  midnight 
Monday,  May  18,  1964 . 

3.  The  reopening  period  permits  filing  for  the  office 
of  Congressman  in  the  9th  District  in  all  political  parties. 

Yours  very  truly, 

THOMAS  P.  EAGI£T0N 

Attorney  Oeneral 


By 


JGSslo 


J.  Gordon  Slddena 
Assistant  Attorney  General 


FOR  OPINION  NO.  196 
(Answered  by  Letter  - Burns 


May  21,  1964 


Honorable  James  I.  Spalnhower 
State  Representative 
Saline  County 
516  S.  Drive 
Marshall,  Missouri 

Dear  Mr.  Spalnhower: 


FILED 


This  Is  In  answer  to  your  letter  of  recent  date 
in  which  you  Inquired  regarding  the  provisions  of 
Section  30(a)  of  Article  IV  of  the  Constitution  of 
Missouri,  adopted  March  6,  1962,  providing  for  the 
allocation  of  the  motor  vehicle  fuel  tax  in  this 
state. 


As  you  stated  In  your  letter,  the  allocation  to 
Incorporated  cities,  towns  and  villages  Is  restricted 
to  those  cltleB,  towns  and  villages  having  a population 
of  more  than  two  hundred  according  to  the  last  preceding 
Federal  Decennial  Census.  You  Inquire  as  to  whether  it 
would  be  possible  for  a lawsuit  to  be  filed  to  determine 
the  validity  of  such  constitutional  provision. 

It  is  possible  to  test  the  validity  of  a state 
constitutional  provision  In  a lawsuit.  While  the 
provisions  for  allocating  gasoline  taxes  are  now  a 
part  of  the  State  Constitution,  the  legality  of  the 
adoption  of  such  constitutional  provision  could  be 
tested  In  court.  Also,  any  state  constitutional  provi- 
sion which  contravenes  the  Federal  Constitution  will 
be  held  to  be  void.  Fish  v.  Police  Jury,  116  U.S.  131, 

6 S.  Ct.  329,  29  L.  Ed.  587. 
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I would  be  very  doubtful  that  any  court  would  hold 
the  provisions  of  Section  30(a)  of  Article  IV  of  the 
Constitution  of  Missouri  invalid.  However , as  stated 
above,  it  is  possible  to  file  a lawsuit  to  test  the 
validity  of  such  constitutional  provision.  We  do  not 
in  any  way  attempt  to  decide  what  sort  of  suit  could 
properly  be  filed  or  in  what  court  it  could  be  filed 
or  by  whoa.  This  is  a natter  to  be  determined  by  the 
lawyer  who  files  the  lawsuit.  We  sinply  hold  that  it 
is  possible  to  file  a suit  testing  the  validity  of  such 
constitutional  provision. 


Yours  very  truly. 


THOMAS  F.  EAGLETON 
Attorney  General 


OPINION  NO.  198 
ANSWERED  BY  LETTER 
(Kings land) 


June  23,  1964 


Honorable  Don  F.  Whitcraft 
Prosecuting  Attorney 
Cass  County 

Harr i sonville , Missouri 
Dear  Mr.  Whitcraft: 

This  is  in  answer  to  your  letter  dated  May  13*  1964, 
inquiring  as  to  our  interpretation  of  Section  563.^30,  as 
amended,  with  reference  to  a particular  proposed  contest 
in  your  county. 

It  is  my  understanding  that  an  auto  race  track  charges 
admission  to  view  the  race.  Later  there  is  a drawing  made 
of  the  admission  tickets,  and  the  winner  of  this  drawing  is 
permitted  to  participate  for  the  prize. 

I am  enclosing  a copy  of  an  opinion  of  this  office  dated 
June  22,  1964,  regarding  the  amended  lottery  statute.  I be- 
lieve this  opinion  fully  answers  the  question  propounded  in 
your  letter.  You  note  in  your  letter,  "It  is  to  be  pointed 
out  that  there  is  no  additional  charge  for  admission  for  any- 
one to  participate  in  the  drawing".  It  is  our  opinion  that 
those  who  pay  for  admission  are  paying  the  necessary  valuable 
consideration  to  participate  in  the  drawing,  and  it  is  there- 
fore illegal  under  Section  563-430,  as  amended  by  the  1963 
legislature. 


filed 

m 


Very  truly  yours. 


wms  *.  HSEH8R 

Attorney  General 
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Enclosure 


Opinion  No.  200  Ans.  By  Letter 
(Randolph) 


July  1,  1964 


Mr.  John  E.  Kelley 
County  Counselor 
Jackson  County  Courthouse 
Suite  209 

Kansas  City,  Missouri 
Dear  Mr.  Kelleyt 

This  is  in  answer  to  your  letter  of  recent  date  in  which 
you  request  an  opinion  of  this  office  on  the  question  of 
whether  Jackson  County  is  liable  for  payment  of  the  cost  of 
maintenance  as  county  patients  of  Indigent  persons  who  have 
been  acquitted  of  a crime  by  reason  of  insanity  in  Jackson 
County  and  committed  to  a state  mental  hospital]  or  persons  who 
were  convicted  in  Jackson  County  but  were  transferred  to  state 
mental  institutions,  who  were  not  residents  of  Jackson  County 
at  the  time  of  their  convictions  or  acquittals. 

It  is  our  understanding  that  no  action  has  been  taken  by 
the  courts  of  Jackson  County  to  tax  as  costs,  upon  application, 
the  expenses  for  the  care  and  treatment  in  a state  mental 
institution  of  an  accused,  or  a defendant  transferred  to  the 
mental  institutions  under  Sections  532.040  or  552.050,  RSMo 
Cum.  Supp.  1963*  as  is  provided  for  in  Section  552.080,  RSMo 
Cum.  Supp.  1963*  and  this  letter  is  therefore  limited  to  those 
cases  in  which  no  Buch  costs  have  been  taxed  under  Section 
552.080. 

Section  202.415,  RSMo,  provides  as  follows: 

"No  patient  shall  become  a charge  upon  any 
county  or  city,  unless  such  person  has  been 
a bona  fide  resident  of  such  city  or  county 
at  least  one  year  next  previous  to  the  time 
when  such  patient  is  confined  in  such  hospital." 
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Tou  have  cited  Section  202. 100,  RSMo,  which  makes  reference 
to  Section  546.530*  RSMo*  now  repealed. 

Section  202.100  provides  as  follows: 

"Ho  person  shall  be  entitled  to  the  benefit 
of  the  provisions  of  this  law  as  a county 
patient*  except  persons  whose  Insanity  has 
occurred  during  the  time  such  person  may 
have  resided  in  the  state*  and  except  the 
insane  poor  under  sentence  as  criminals* 
as  provided  in  sections  546.510  to  546.540, 

RSMo.  Every  patient  in  a state  hospital 
shall  be  deemed  to  be  the  county  patient  of 
the  county  first  sending  him  until  one  year 
after  his  regular  discharge  from  the  hospital." 

The  provisions  of  such  section  clearly  provide  that  the 
benefits  of  the  provision  of  the  law  as  a county  patient  shall 
not  be  granted  to  any  persons  except  those  whose  insanity  occurred 
during  their  residence  in  the  State  of  Missouri*  with  the  excep- 
tion that  the  insane  poor  under  sentence  as  criminals  may  come 
under  the  law  as  county  patients  whether  the  Insanity  occurred 
during  the  residence  in  Missouri  or  not.  In  the  case  of  Thomas  v. 
Macon  County*  175  Mo.  68*  the  Supreme  Court  held  that  a county 
was  liable  for  payment  of  expenses  of  lndlgents  acquitted  because 
of  insanity  in  such  county  and  committed  to  a state  mental 
institution  and  indigent  persons  transferred  to  such  institutions 
from  correctional  institutions  after  conviction  in  such  county 
only  if  such  persons  were  residents  of  such  county. 

Section  202.100  does  make  a reference  to  Section  546.540* 
RSMo*  and  such  section  has  been  repealed;  however*  we  deem  it 
unnecessary  to  determine  whether  the  repeal  of  Section  546.540 
also  repealed  the  provisions  of  such  section  Insofar  as  Section 
202.100  1b  concerned  because  Section  546.540  did  not  attempt  to 
shift  the  burden  of  such  support  as  a county  patient  to  any 
other  county  than  the  county  of  residence. 

Therefore*  a county  is  liable  for  the  cost  of  care  and 
maintenance  of  an  individual  at  a state  mental  institution  as 
a county  patient  only  if  such  individual  was  a resident  of  such 
county  when  so  committed. 
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It  Is  our  view,  therefore,  that* 

Jackson  County  Is  not  liable  for  the  payment  for  the  cost 
of  maintenance  as  county  patients  of  Indigent  persons  who  have 
been  acquitted  of  crimes  by  reason  of  Insanity  In  Jackson 
County  and  committed  to  state  mental  hospitals,  or  who  were 
convicted  In  Jackson  County  but  transferred  to  state  mental 
Institutions  - who  were  not  residents  of  Jackson  County  at 
the  time  of  their  conviction  or  acquittal.  As  pointed  out 
above,  this  letter  Is  based  upon  the  assumption  that  costs  have 
not  been  taxed  as  provided  In  Section  532.080. 

Very  truly  yours. 


(DLRtlt) 


msarTTOEum 

Attorney  General 


CHECKS: 

INSUFFICIENT  FUND  CHECKS: 
CRIMINAL.  LAW; 
CORPORATIONS: 

CORPORATION  OFFICERS: 


Corporate  officer  who  makes  or 
delivers  insufficient  fund  check 
of  corporation  to  pay  corporate 
debt  with  intent  to  defraud  and 
with  knowledge  of  insufficient 
funds  subject  to  prosecution  under 
Section  561.460. 


OPINION  NO.  201 


August  6,  1964 


Honorable  Leroy  Schantz,  Director 
Division  of  Employment  Security 
421  East  IXinklin  Street 
Jefferson  City,  Missouri 

Dear  Mr.  Schantz: 


FI  LED  ; 

/ i 

I 


This  is  in  reply  to  your  opinion  request  of  May  18, 
1964,  in  which  you  state: 

"As  you  can  appreciate,  there  are  many 
corporations  subject  to  the  Employment 
Security  Law  who  pay  the  taxes  due 
thereunder  by  check.  The  question  has 
arisen  whether  an  officer,  signing  the 
check  of  a corporation  which  is  returned 
because  of  insufficient  funds,  is 
subject  to  prosecution  under  the  terms 
of  Sections  561.460  and  561. 470,  RSMo 
1959*  amended. 

"The  office  of  the  Prosecuting  Attorney 
in  St.  Louis  has  suggested  that  we 
request  an  opinion  from  you,  pointing 
out.  Incidentally,  that  Section  561.460, 
a3  amended  October  196.3*  provides  for 
penalties  coining  within  the  separate 
Jurisdictions  of  the  Circuit  Attorney 
and  the  Prosecuting  Attorney. 

"We  would  greatly  appreciate  having 
your  opinion  on  this  point." 

Section  561.460,  RSMo  Cumulative  Supplement  1963, 
provides: 
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"Any  person  who,  to  procure  any  article 
or  thing  of  value  or  for  the  payment  of 
any  past  due  debt  or  other  obligation 
of  whatsoever  form  or  nature  or  who,  for 
any  other  purpose,  shall  make  or  draw  or 
utter  or  deliver,  with  intent  to  defraud, 
any  check,  draft  or  order,  for  the  pay- 
ment of  money,  upon  any  bank  or  other 
depositary,  knowing  at  the  time  of  such 
making,  drawing,  uttering  or  delivering, 
that  the  maker  or  drawer  has  not 
sufficient  funds  in  or  credit  with  such 
bank  or  other  depositary  for  the  payment 
of  such  check,  draft,  or  order,  in  full, 
upon  its  presentation,  shall  be  guilty  of 
a misdemeanor,  and  punishable  by  confine- 
ment in  the  county  Jail  for  not  more  than 
six  months,  or  a fine  of  not  more  than 
five  hundred  dollars,  or  both  fine  and 
confinement.  If  the  check,  draft  or 
order  is  one  hundred  dollars  or  more  the 
offense  is  a felony  punishable  by  a fine 
of  not  more  than  one  thousand  dollars,  or 
by  confinement  in  the  county  Jail  for  not 
more  than  one  year,  or  by  both  such  fine 
and  confinement  or  by  imprisonment  by  the 
department  of  corrections  for  not  more 
than  five  years.” 

In  prosecutions  under  "worthless  check"  statutes,  the 
cases  have  generally  held  that  where  a corporate  officer 
issues  a worthless  check  in  the  corporate  name,  he  may  be 
held  personally  liable  for  violating  a penal  statute  imposing 
criminal  penalties  on  anyone  who,  with  intent  to  defraud 
another  of  money  or  property,  draws  or  Issues  a check  on  any 
bank  with  knowledge  that  he  has  not  sufficient  funds  in  such 
bank  to  meet  the  check  on  presentment.  This  personal  liabil- 
ity is  predicated  on  the  principle  that  a corporate  officer 
cannot  shield  himself  from  criminal  responsibility  for  his 
own  act  on  the  ground  that  it  was  the  act  of  the  corporation 
and  not  his  personal  act.  Thus,  the  contention  that  the 
corporate  officer  Is  not  personally  liable  because  he  signed 
the  check  merely  as  an  agent  for  the  corporation  or  because 
the  corporation,  not  the  officer.  Is  the  actual  maker  of 
the  check,  has  been  held  to  be  without  merit. 

In  Clifton  v.  State  of  Delaware,  145  A.  2d  392,  68  A.L.R. 
2d  1266,  appellant,  president  of  a corporation,  was  indicted 
and  convicted  of  four  charges  of  violating  the  Delaware  stat- 
ute relating  to  the  making  and  uttering  of  worthless  checks. 
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These  checks  were  of  the  "Clifton  Motor  Co.,  Inc.",  a cor 
poratlon,  and  were  signed  "John  E.  Clifton,  Pres.".  The 
Delaware  statute  (11  Del.  C.  § 555) » which  wa3  similar  to 
Section  561.460,  RSMo  Cum.  Supp.  1963*  provided  In  parts 

"'Whoever  makes,  draws,  utters  or  delivers 
any  check,  draft  or  order  for  the  payment 
of  money,  to  the  value  of  $100  or  more, 
upon  any  bank  or  other  depository  knowing 
at  the  time  of  such  making,  drawing, 
uttering,  cr  delivering  that  the  maker  or 
drawer  has  not  sufficient  funds  in,  or 
credit  with,  such  bank  or  other  depository 
for  the  payment  of  such  check,  draft  or 
order,  in  full,  upon  its  presentation, 
shall  be  fined  in  3uch  amount,  or  imprisoned 
for  such  term,  or  both,  as  the  court,  in 
its  discretion,  may  determine. 1 " 

On  appeal  before  the  Delaware  Supreme  Court,  appellant 
contended  that  the  Delaware  statute  did  not  apply  to  the 
case  of  a person  who  In  his  official  capacity  as  a corporate 
officer  knowingly  Issued  a worthless  check  c.  n the  corporate 
bank  account  because  the  corporation  is  the  maker  and  utterer 
of  the  check  and  said  statute  does  not  include  the  officer 
who  signs  and  delivers  the  worthless  check. 

In  rejecting  this  contention  and  holding  that  appellant, 
a corporate  officer  who  Issues  a worthless  check  in  the  n.\ 
of  his  corporation,  can  be  held  liable  under  the  Delaware 
worthless  check  statute,  the  Delaware  Supreme  Court  at tted: 

"*  * * The  statute  is  enacted  in  further- 
ar.ce  of  a public  policy  to  purl  hi  a 
special  sort  of  commercial  fraud,  whether 
the  fraud  be  committed  In  an  individual 
or  official  capacity.  To  construe  it  a3 
defendant  seekB  to  do  would  be  to 
emasculate  it.  Corporations  rni.-rt  act 
through  human  beings,  and  the  human  being 
who  violates  the  law  la  responsible  for 
his  acts.  This  principle  is  well  settled. 

"We  find  almost  no  dissent-  from  the  propo- 
sition that  an  officer  of  a corporation  Is 
criminally  liable  for  hia  acta,  though  done 
in  his  official  capacity,  provided  that  he 
himself  committed  the  act  or  aided  or 
abetted  in  the  doing  of  it.  3 Fletcher, 
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Cyclopedla  Corporations,  § 1348;  13  Am  Jur, 
'Corporations',  §§  1100-1102.  For  cases 
involving  embezzlement  or  larceny,  see 
State  v Thomas,  123  Wash  299,  212  P 253, 

33  ALR  781,  and  the  cases  collected  in  the 
annotation,  pp.  787-792. 

"The  principle  is  applicable  to  violations 
of  the  worthless  check  statutes.  State  v 
Cooley,  141  Tenn  33,  206  SW  182;  State  v 
Stemen,  90  Ohio  App  309,  106  NE2d  662.  See 
also  People  v.Slman,  119  Misc  635,  197  NYS 
713,  sustaining  an  indictment  against  two 
corporate  officers  for  violation  of  a 
worthless  check  statute. 

"As  has  been  said  many  times  by  the  courts, 
one  who  commits  a crime  may  not  shield  him- 
self from  punishment  because  he  committed 
the  crime  in  the  name  of  the  corporation." 

See  also:  State  v.  Cooley,  141  Tenn.  33,  206  S.W.  182. 

Although  there  are  no  Missouri  cases  directly  on  point 
regarding  this  subject,  our  Missouri  Supreme  Court,  en  banc, 
in  State  v.  American  Insurance  Company,  140  S.W.  2d  36, 
indicated  that  a corporate  officer  who  violated  the  criminal 
laws  of  this  state  could  be  prosecuted  as  an  individual  by 
stating  at  page  40  [3,4]: 

"Conduct  of  officers  and  agents  of  a corpo- 
ration, which  is  criminal  under  the  laws 
of  the  state,  is  both  a violation  of  the 
criminal  law  by  the  individual  (and  in  some 
instances  also  by  the  corporation),  for 
which  there  may  be  prosecution  by  criminal 
Information  and  indictment  * * 

Seotlon  581.470,  RSMo  Cum.  Supp.  1963,  merely  creates 
the  legal  presumption  that  a oheok  refused  by  the  drawee 
because  of  Insufficient  funds  is  made,  drawn,  uttered  er 
delivered  by  the  maker  or  drawer  thereof  with  knowledge  of 
such  insufficient  funds.  Said  section  states: 

"As  against  the  maker  or  drawer  thereof, 
the  making,  drawing,  uttering  or  delivering 
of  a check,  draft  or  order,  payment  of 
which  is  refused  by  the  drawee,  shall  be 
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prlma  facie  evidence  of  Intent  to  defraud 
and  of  knowledge  of  Insufficient  fund3  in 
or  credit  with,  such  bank  or  other  deposi- 
tary, provided  such  maker  or  drawer  shall 
not  have  paid  the  drawee  thereof  the  amount 
due  thereon,  together  with  all  costs  and 
protest  fees,  within  ten  days  after 
receiving  notice  that  such  check,  draft 
or  order  has  not  been  paid  by  the  drawee. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  a corporate 
officer  who  makes,  draws,  utters  or  delivers  an  insufficient 
funds  check  of  his  corporation  to  pay  a corporate  debt  with 
intent  to  defraud  and  with  knowledge  of  such  insufficient 
funds  is  subject  to  prosecution  under  the  provisions  of 
Sections  561.460  and  561.470,  RSMo  Cum.  Supp.  1963. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  George  W.  Draper,  II. 

Very  truly  yours. 


Attorney  General 


SCHOOLS:  1.  Where  all  members  of  the  county 

COUNTY  BOARD  OF  EDUCATION:  board  of  education  (Section  165.657 
NOTICE:  et  seq.,  RSMo)  have  actual  knowledge 

of  the  time,  place,  and  purpose  of  a 
meeting  reasonably  in  advance,  failure  to  mail  written  notice  as 

prescribed  by  Section  165.663,  RSMo  1959,  does  not  invalidate 

the  meeting.  2.  If  no  notice  (either  that  prescribed  by  Section 
165.663  or  any  other)  is  given  of  a meeting  of  a county  board  of 

education  and  all  of  the  members  do  not  attend  and  the  absent 

members  could  have  attended  if  notified,  then  the  meeting  and  any 
transactions  thereat  which  require  board  action  are  invalid. 


August  31,  1964 


Opinion  No.  202 


Honorable  Frank  Conley 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Mr.  Conley: 

This  opinion  is  issued  in  response  to  your  request  of 
May  15,  1964. 

You  inquire  as  to  what  notification  is  necessary  for  a 
valid  meeting  of  the  county  board  of  education.  Specifically 
you  inquire  as  to  the  effect  of  failure  to  give  notice  by  the 
method  prescribed  in  Section  165.663,  RSMo  1959. 

From  your  letter,  supplemented  by  our  telephone  conver- 
sation, we  are  informed  of  the  following:  On  April  7,  1964, 
six  members  of  the  county  board  of  education  newly  created 
by  Section  165.657  (4),  RSMo  1963  Supp.,  were  elected  by 
popular  vote.  On  April  10,  1964,  some  members  of  the  former 
county  board  (existing  under  Section  165.657,  RSMo  1959)  and 
some  of  the  members  of  the  new  board  assembled.  No  notice, 
written  or  oral,  was  given  to  anyone  that  the  new  board  would 
meet  on  that  date.  The  members  of  the  old  board  were  verbally 
notified  at  an  earlier  meeting  that  the  old  board  would  meet 
on  that  date.  No  notice  by  the  method  prescribed  in  Section 
165.663  was  given  of  a meeting  of  either  the  old  or  the  new 
board.  Two  persons  who  were  members  of  both  the  old  and  new 
boards  were  not  present  on  April  10.  All  other  members  of 
both  boards  were  present.  On  April  10  officers  of  the  new 
board  were  purportedly  elected. 


FILED 


Honorable  Frank  Conley 


The  county  board  elected  April  7,  1964,  was  not  a continua- 
tion of  the  former  board.  Section  165.657  (4),  RSMo  1963,  Supp., 
created  a new  body  in  second,  third  and  fourth  class  counties  to 
be  selected  by  popular  rather  than  representative  election.  All 
six  members  of  the  new  body  were  elected  April  7,  1964.  There- 
after the  prior  body  existing  under  Section  165.657,  RSMo  1959, 
ceased  to  have  official  existence.  Thus  we  must  consider  the 
events  of  April. 10  as  involving  two  separate  and  distinct  boards 
and  two  separate  meetings. 

We  are  of  the  opinion  that  where  no  notice  of  the  meeting 
is  given  and  not  all  of  the  members  attend  and  the  absent  members 
could  have  attended,  if  notified,  then  the  meeting  and  any  trans- 
actions thereat  requiring  board  action  are  Invalid. 

The  affairs  of  a school  district  which  require  board  action 
must  be  transacted  at  a valid  board  meeting. 

"The  separate  and  individual  acts  and 
decisions  of  the  director  members,  even 
though  they  be  in  complete  agreement  with 
each  other,  have  no  effect.  They  must  be 
assembled  and  act  as  a board."  State  v. 

Consolidated  School  Dlst.  No.  3,  Mo.  App. , 

581'  SV5d'  "5l"l,  5l3 . 

This  office  has  ruled  that  two  directors  of  a common  school  dis- 
trict cannot  function  without  proper  notice  to  the  third  member. 
See  Opinion  No.  51  (5-17-38)  to  Charles  F.  Lamkin,  Jr.,  enclosed. 

As  stated  in  Corpus  Juris  Secundum: 

"As  a general  rule,  which,  in  some  Juris- 
dictions, has  been  enacted  into  an  express 
statutory  requirement,  a proper  call  or 
notice  of  a meeting  of  a board  of  education, 
or  of  directors,  trustees,  or  the  like,  of  a 
school  district  or  other  local  school  organi- 
zation, must  be  given  or  communicated  to  each 
member  of  such  board  in  advance  of  such  meet- 
ing, in  order  to  render  proceedings  had  there- 
at valid,  and  a want  of  such  notice  to  any 
member  who  does  not  attend  the  meeting  will 
invalidate  the  action  taken,  * * 78  C.J.S., 

Schools  § 1236. 
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Section  165.663,  RSMo  1959,  provides  for  notice  of  meetings 
of  the  county  hoard  of  education  as  follows: 

"Written  notice  of  any  meeting  shall  be  given 
by  mail  to  each  member  of  the  board  by  the 
secretary  at  least  six  days  before  the  date 
of  any  meeting." 

Therefore,  an  essential  prerequisite  of  a valid  meeting  of 
a board  of  education  is  notice  to  all  members  of  the  board  who 
can  possibly  attend. 

Having  concluded  that  notice  to  the  members  of  the  county 
board  of  education  is  a requisite  for  a valid  meeting,  must  the 
notice  be  given  only  in  the  manner  prescribed  by  Section  165.663? 
We  are  of  the  opinion  that  where  all  members  of  the  county  board 
of  education  have  actual  knowledge  of  the  time,  place  and  purpose 
of  a meeting  reasonably  in  advance  of  the  meeting  that  failure  to 
give  notice  in  the  manner  prescribed  by  Section  165.663  does  not 
invalidate  the  meeting. 

Having  notice  basically  denotes  a state  of  knowing.  For 
certain  purposes  the  law  infers  (rebuttably  or  conclusively) 
that  if  certain  acts  have  been  done  then  a party  has  knowledge 
e.g.,  recording  of  instruments,  notice  by  publication.  This  by- 
force-of-law  notice  we  term  constructive  notice.  To  distinguish 
constructive  notice  from  the  basic  concept  of  notice,  the  term 
actual  notice  is  used.  Constructive  notice  has  been  described  as 
"the  law's  substitute  for  actual  notice"  39  Am.  Jur.,  Notice  § 7. 
Constructive  notice  is  the  creation  of  day  to  day  expediency. 

To  one  giving  notice,  constructive  notice  is  utile  and 
necessary,  nevertheless  it  is  inferior  to  actual  notice  from 
the  point  of  view  of  the  person  charged  with  having  knowledge. 

If  the  purpose  of  a notice  is  to  give  another  knowledge,  giving 
actual  notice  best  achieves  the  purpose.  Thus,  where  actual 
notice  is  given  reason  requires  that  the  failure  to  give  con- 
structive notice  be  considered  as  without  consequence.  To 
conclude  otherwise  would  be  to  reason  that  where  substitutes 
are  permitted  the  use  of  the  real  is  not  sufficient. 

The  notification  prescribed  by  Section  165.663  is  to  be 
conveyed  by  mail.  Generally  speaking,  under  this  statute  proof 
of  mailing  notice  would  satisfy  the  requirement  of  notice  of 
the  meeting  whether  or  not  the  notice  was  received.  66  C.J.S., 
Notice  § 18  (e).  Hence,  the  notice  prescribed  by  Section  165. 

663  is  constructive  as  opposed  to  actual  notice.  It  is  an 
expedient  substitute  for  actual  notice. 
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The  purpose  of  Section  165.663  is  twofold.  The  notification 
is  primarily  to  give  the  members  of  the  board  advance  knowledge  of 
the  time  and  place  of  board  meetings.  The  secondary  purpose  of 
Section  165.663  is  to  allow  the  expediency  of  constructive  notice  by 
mail.  Could  it  be  reasonably  argued  tnat  placing  a notice  in  a 
mail  box  with  the  contingencies  of  the  notice  being  lost  in 
transit,  misdelivered  or  the  addressee  being  absent  or  removed, 
is  a more  effective  method  of  conveying  the  facts  than  direct 
personal  communication?  We  think  not. 

We  note  that  in  some  circumstances  actual  notice  does  not 
excuse  compliance  with  formal  notice  requirements.  In  these 
cases  notice  is  not  merely  to  give  knowledge  but  also  to  make 
and  preserve  a formal  record,  e.g.,  notice  of  appeal.  See: 

Merrill  on  Notice  §§  505  et  seq. 

With  these  rules  in  mind  let  us  examine  the  notice  pre- 
scribed by  Section  165.663  (quoted  supra,  p.  3).  Nothing  in 
Section  165.663  requires  the  preservation  of  the  notice.  We 
do  not  see  any  formal  significance  in  the  document  per  se.  The 
purpose  of  the  notice  there  prescribed  is  primarily  to  give 
knowledge  and  not  to  make  a record.  We  conclude  that  Section 
165.663  does  not  create  a formal  notice  requirement  such  as 
cannot  be  satisfied  by  actual  notice. 

You  have  informed  us  that  all  the  members  of  the  old 
county  board  were  notified  at  the  last  preceding  meeting  of 
the  board  of  the  April  10  meeting.  Under  such  facts  it  is  our 
opinion  that  failure  to  mail  notice  as  prescribed  by  Section 
165.663  did  not  invalidate  the  meeting  of  the  cld  board  held 
April  10,  1964.  The  members  of  the  old  board  had  actual  notice. 

This  was  sufficient. 

Note  by  analogy  the  case  of  Johnson  v.  Dye,  Mo.  App., 

127  SW  413,  which  involved  the  meeting  of  a common  school  dis- 
trict board.  In  that  case  the  court  held  that  where  the  members 
of  the  school  board  agreed  at  a lodge  meeting  to  hold  a board 
meeting  on  a certain  date,  that  meeting  was  regularly  called  and 
the  absence  of  the  president  and  clerk  did  not  affect  the 
legality  of  the  meeting. 

You  have  informed  us  that  no  notice,  under  Section  165.663 
or  otherwise,  was  given  of  a meeting  of  the  new  board.  Thus, 
the  events  of  April  10  did  not  constitute  a valid  meeting  of  the 
new  board  unless  by  some  factor  notice  was  waived  or  excused. 
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You  do  not  Inform  us  that  notice  was  waived.  Thus,  that 
possibility  Is  eliminated  and  will  not  be  discussed  further. 

The  law  often  excuses  notice  where  all  the  members  not 
notified  are  actually  present.  However,  from  your  information 
only  four  of  the  six  members  of  the  new  board  were  present. 
Attendance  by  or  notice  given  to  a majority  or  a quorum  is  not 
sufficient . 

The  county  board  of  education  is  a deliberating  body. 
Section  165.673  obligates  the  board  to  study,  prepare  and  revise 
reorganization  plans,  to  approve  audits  and  budgets,  to  advise 
with  school  officials.  Also  the  board  selects  its  own  officers. 
These  matters  require  deliberation  and  the  exercise  of  Judgment. 
The  decisions  of  the  board  are  the  Joint  and  collective  Judgment 
of  its  members.  Every  member  of  the  board  has  the  right  to 
participate  by  discussion,  persuasion,  and  vote  in  forming  the 
decisions  of  the  board.  Also  it  should  not  be  forgotten  that 
the  members  of  the  board  are  the  representative  voices  of  the 
citizens.  To  allow  some  members  of  the  board  to  transact 
business  without  giving  notice  to  the  other  members  would  be 
contrary  to  these  rights  and  interests.  See:  McQuillan  on 
Municipal  Corporations.  3rd  Edition,  §§  13.08,  13.37.  TKus 
the  presence  of  four  of  six  members  of  the  new  board  on  April  10 
did  not  excuse  notification. 

Notice  was  given  to  the  members  of  the  old  board  of  the 
meeting  of  April  10,  1964.  Since  the  county  board  of  education 
elected  April  7>  1964,  was  not  a continuation  of  the  prior 
board,  notice  to  the  old  members  of  the  meeting  of  the  old 
board  is  not  notice  nor  excuses  notice  to  the  new  members  of  a 
meeting  of  the  new  board.  Each  board  and  each  meeting  must  be 
considered  separately. 

Where  the  time  and  place  of  a meeting  is  prescribed  by 
statute  the  courts  have  held  this  alone  sufficient  notice. 

78  C.J.S.,  Schools,  § 133  (6).  As  to  the  first  meeting  of  the 
board.  Section  165. 660  states: 

"The  said  county  board  of  education  shall, 
within  four  days  after  its  election,  meet 
in  the  office  of  the  county  superintendent 
of  schools  and  organize  by  electing  one  of 
its  members  as  president." 
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Although  this  statute  prescribes  the  place  of  the  meeting,  it  is 
indefinite  as  to  the  date  and  time  (within  a four  day  period)  of 
when  the  first  meeting  shall  be  held.  Therefore,  it  is  our 
opinion  that  Section  165.660  is  not  notice  nor  does  it  remove  the 
obligation  to  give  notice  of  the  first  meeting.  (We  note  that 
Section  165.663  requires  six  days  notice  whereas  Section  165.660 
requires  the  first  meeting  to  be  held  within  four  days  of  the 
election.  However  since  no  attempt  was  made  to  give  notice  under 
Section  165.663  it  is  not  necessary  for  us  to  decide  here  the 
effect  of  the  four  day  provision  of  Section  165.660  upon  Section 
165.663). 

From  the  foregoing  it  appears  that  the  members  of  the  new 
county  board  were  not  notified,  in  any  manner,  written  or  oral, 
actual  or  constructive,  of  the  purported  meeting  of  April  10, 
1964,  and  that  notice  was  neither  excused  nor  waived.  We  there- 
fore conclude  that  no  valid  meeting  of  the  new  board  was  held. 

Conclusion 

It  is  the  opinion  of  this  office  that: 

1.  Where  all  members  of  the  county  board  of  education 
(Section  165.657  et  seq.,  RSMo)  have  actual  knowledge  of  the 
time,  place,  and  purpose  of  a meeting  reasonably  in  advance, 
failure  to  mail  written  notice  as  prescribed  by  Section  165.663, 
RSMo  1959,  does  not  invalidate  the  meeting. 

2.  If  no  notice  (either  that  prescribed  by  Section  165.663 
or  any  other)  is  given  of  a meeting  of  a county  board  of  educa- 
tion and  all  of  the  members  do  not  attend  and  the  absent  members 
could  have  attended  If  notified,  then  the  meeting  and  any  trans- 
actions thereat  which  require  board  action  are  invalid. 

The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  Assistant,  Louis  C.  DeFeo,  Jr. 

Very  truly  yours, 


THOMAS  F.  EAG^TON 
Attorney  General 


Enel. 
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WORKMEN’S  COMPENSATION:  An  inmate  of  the  Missouri  State 

DEPARTMENT  OF  CORRECTIONS:  Penitentiary  assigned  for  work  in 

the  license  plate  manufacturing 
division  who  sustains  an  injury  as 
a result  of  an  accident,  arising 
out  and  in  the  course  of  said  employ- 
ment, is  not  an  employee  of  the  Depart- 
ment of  Corrections,  and,  therefore, 
not  entitled  to  benefits  of  the  Work- 
men’s Compensation  Act. 

FOR  OPINION  203 
(1964) 

June  9>  1964 


% 

* 


Honorable  Spencer  Givens  IT  1 I f H ' 

Director  j 1 I - r \ 

Division  of  Workmen’s  Compensation 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Givens: 

In  your  letter  of  May  19,  1964,  you  request  an  opinion 
on  the  following  question: 

Is  an  inmate  of  the  Missouri  State 
Penitentiary,  who  is  employed  in  the 
license  plate  manufacturing  division 
and  who  sustains  an  injury  as  a result 
of  an  accident  arising  out  of  and  in 
the  course  of  said  employment,  an 
employee  of  the  Department  of  Correc- 
tions and  therefore  entitled  to  the 
benefits  of  the  Workmen’s  Compensation 
Act? 

Section  216.183,  RSMo  1959*  extends  the  provisions  of 
the  Workmen's  Compensation  Law  to  all  of  the  employees  of 
the  Department  of  Corrections. 

Section  287. 030,  RSMo  1959 > defines  an  "employer" 
under  the  act  as  every  person  and  corporation  using  the 
services  of  another  for  pay. 

Section  287.020,  (1),  provides  that  the  term  "employee" 
includes  every  person  in  the  services  of  an  employer,  under 
any  contract  of  hire,  express  or  implied,  oral  or  written, 
or  under  any  appointment  or  election. 
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99  C.J.S.,  §116,  page  408,  Workmen’s  Compensation, 
states:  "A  convict  or  prisoner  performing  work  for  the 

county  or  municipality  during  the  term  of  his  imprison- 
ment is  not  an  employee  within  the  (Workmen’s  Compensa- 
tion) act." 

This  state  has  passed  a statute  limiting  the  rights 
of  persons  convicted  of  a crime,  commonly  called  the 
"Civil  Death  Statute".  This  statute.  Section  222.010, 

RSMo  1959*  provides  that  a sentence  to  imprisonment  in 
an  institution  within  the  State  Department  of  Corrections 
for  a term  less  than  life  suspends  all  civil  rights  of 
the  person  so  sentenced  to  the  term  thereof,  and  it 
further  provides  that  a person  sentenced  to  life  imprison- 
ment shall  be  deemed  civilly  dead.  Concerning  the  above 
statute,  the  case  of  Gray  v.  Gray,  79  S.W.  505*  states: 

"The  civil  death  which  attaches  to  a 
person  as  an  incident  of  his  conviction 
of  an  infamous  crime  destroys  his  right 
to  sue  or  to  make  executory  contracts. 

* * *" 

Larson  on  "Workmen’s  Compensation  Law",  Volume  1, 
Section  4-7.31*  says: 

"Convicts  and  prisoners  have  usually 
been  denied  compensation  for  injuries 
sustained  in  connection  with  work  done 
within  the  prison,  even  when  some  kind 
of  reward  attended  their  exertions. 

The  reason  given  is  that  such  a convict 
cannot  and  does  not  make  a true  contract 
of  hire  with  the  authorities  by  whom  he 
is  confined." 

In  1963  the  Supreme  Court  of  Indiana  passed  on  the 
identical  question  under  discussion  here.  Schraner  v. 
State  of  Indiana,  Department  of  Corrections,  189  N.E. 

2d  119.  The  statutes  there  under  discussion,  defining 
both  "employee"  and  "employer",  were  identical  to 
Missouri’s.  The  court  held  that  there  could  be  no 
contract  of  employment  because  the  convict  could  not 
become  an  employee  of. the  state.  The  court  said  at  l.c. 
123: 
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» * * * To  permit  inmates  of  penal 
institutions  to  avail  themselves  of 
the  protection  of  the  workmen's 
compensation  law  would  establish  a 
new  and  novel  procedure." 

This  rule  has  been  followed  generally.  In  Scott  v. 
City  of  Hobbs,  366  P.  2d  854  (N.M.  Sup.),  a prisoner  who 
was  working  out  a fine  under  a city  ordinance  was  held 
not  to  come  under  the  Compensation  Act,  and  in  Jones  v. 
Houston  Insurance  Company,  134  So.  2d  377  (La.),  it  was 
held  that  a prison  inmate,  even  though  receiving  a small 
wage,  was  not  an  "employee".  In  only  rare  instances  has 
the  rule  holding  that  the  prisoner  is  not  an  employee 
been  abrogated,  and  in  these  cases  the  facts  and  circum- 
stances were  of  an  unusual  nature,  i.e.,  where  a prisoner 
is  "on  loan"  to  a private  corporation,  Johnson  v.  Indus- 
trial Commission,  356  P.  2d  1021,  (Ariz.  Sup.),  or  under 
a special  statute  where  the  prisoner  was  working  on  a 
highway,  California  Highway  Commission  v.  Industrial 
Accident  Commission,  251  P.  808  (Cal.  Sup.). 

The  direct  question  posed  here  has  not  been  answered 
by  the  Missouri  courts,  but  the  courts  elsewhere  have 
consistently  held  that  a convict  may  not  avail  himself 
of  a Workmen's  Compensation  Act  for  injuries  sustained, 
for  the  reason  that  no  relationship  of  employer  and 
employee  exists. 

This  may  seem  to  work  an  injustice,  but  under  our 
statutes,  as  existing,  no  other  conclusion  could  be 
reached. 

As  said  by  the  Supreme  Court  in  Price  v.  Johnston, 
334  U.S.  266,  285j  68  Sup.  Ct.  1049,  1060,  "Lawful 
incarceration  brings  about  the  necessary  withdrawal  or 
limitation  of  many  privileges  and  rights,  a retraction 
justified  by  the  considerations  underlying  our  penal 
system. " 


CONCLUSION 


We  are  of  the  opinion  that  an  inmate  of 
State  Penitentiary,  assigned  for  work  in  the 


the  Missouri 
license  plate 
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manufacturing  division,  who  sustains  injury  as  a result 
of  an  accident  arising  out  and  in  the  course  of  such 
employment  is  not  an  employee  of  the  Department  of 
Corrections  and  is  not  entitled  to  the  benefits  of  the 
Workmen's  Compensation  Law,  Chapter  287,  RSMo  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  0.  Hampton  Stevens. 


Yours  very  truly. 


Opinion  No.  204 

Ans.  by  Letter  (Randolph) 


July  1,  1964 


Mr.  E.  H.  Berry,  President 
Missouri  State  Board  of  Accountancy 
217  State  Capitol 
P.  0.  Box  613 

Jefferson  City,  Missouri  65102 
Dear  Mr.  Berry: 

Your  letter  of  March  20 , 1964,  Inquires  whether  employees 
of  accounting  firms,  working  as  certified  public  accountants 
but  not  partners  should  be  required  to  obtain  annual  permits 
to  practice  accountancy. 

Section  326.210,  RSMo  1959*  requires  an  annual  permit  as 
a prerequisite  to  practicing  public  accountancy  in  this  state 
during  the  applicable  year.  Thus,  if  anyone  is  practicing  public 
accountancy  within  the  meaning  of  our  statutes,  he  must  obtain 
an  annual  permit. 

As  to  who  1b  deemed  to  be  practicing  public  accountancy. 
Section  326.010,  RSMo  1959#  states: 

"A  person  shall  be  deemed  to  be  in  practice 
as  a public  accountant,  within  the  meaning 
and  intent  of  this  chapter: 

"(l)  Who  holds  himself  out  to  the  public, 
in  any  manner,  as  one  who  is  skilled  in  the 
knowledge,  science  and  practice  of  accounting, 
and  as  qualified  and  ready  to  render  profes- 
sional service  therein  as  a public  accountant 
for  compensation;  or 

"(2)  Who  maintains  an  office  for  the  trans- 
action of  business  as  a public  accountant;  or 
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"(3)  Who  offers  to  prospective  clients  to 
perform  for  compensation,  or  who  does  perform 
in  behalf  of  clients  for  compensation,  pro- 
fessional services  that  involve  or  require  an 
audit  or  certificates  of  financial  transactions 
and  accounting  records;  or 

"(4)  Who  prepares  or  certifies  for  clients 
reports  of  audits,  balance  sheets,  and  other 
financial,  accounting  and  related  schedules, 
exhibits,  statements  or  reports,  which  are  to 
be  used  for  publication  or  for  credit  purposes, 
or  are  to  be  filed  with  a court  of  law,  or 
with  any  other  governmental  agency,  or  are  to 
be  exhibited  to  or  circulated  among  third 
persons  for  any  purpose;” 

An  exception  is  made  in  the  cases  of  persons  ”who  may  be 
employed  by  one  or  more  persons,  firms  or  corporations  for  the 
purpose  of  keeping  books,  making  trial  balances  or  statements 
or  preparing  reports,  provided  such  reports  are  not  used  or 
issued  by  the  employer  or  employers  as  having  been  prepared  by 
a public  accountant1'  • 

No  exception  is  made  in  the  case  of  an  employee  of  an 
accounting  firm  issuing  reports  which  are  represented  as  having 
been  prepared  by  public  accountants. 

Further,  Section  326.030  provides  that  no  person  shall 
represent  himself  as,  permit  himself  to  be  styled  or  known  as, 
or  use  or  assume  the  title  of  a certified  public  accountant  or  of 
a public  accountant,  nor  add  or  suffix,  nor  permit  the  addition 
or  suffixing  to  his  name  or  business  appellation  the  initials 
CPA  or  any  such  designation  or  any  letters ..  initials  or  words 
indicating  or  giving  reasonable  ground  to  understand  that  he  is 
a certified  public  accountant  or  public  accountant,  unless  such 
person  is  properly  registered. 

It  follows  that  unless  a given  employee  comes  within  the 
above  exception,  he  is  required  to  pay  the  annual  fee  and  obtain 
the  annual  permit  if  he  does  any  of  the  acts  enumerated  in  Section 
326.010  as  constituting  the  practice  of  public  accountancy  or  If 
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he  represents  himself  or  permits  himself  to  be  represented  as 
oontempleted  by  Section  326.030.  In  short,  a person  does  not 
become  exempt  from  the  operation  of  Chapter  326  simply  by 
accepting  employment  in  an  accounting  firm. 

Very  truly  yours. 


THOMAS  P.  EAflEETON 

Attorney  General 
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For  Opinion  No.  205 
Answered  by  Letter -Siddens 


July  22,  1964 


FILED 
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Honorable  Daniel  V.  O'Brien 
Prosecuting  Attorney 
St.  Louis  County 
Courthouae 

Clayton,  Missouri — 63105 

; 

Dear  Mr.  O'Brien: 

In  your  letter  o£  April  13,  1964,  you  ask  for  our  opinion 
regarding  the  validity  of  an  ordinance  passed  by  the  Board  of 
Aldermen  of  the  City  of  Vinita  Park,  a city  of  the  fourth  class. 

In  a subsequent  letter  of  June  18,  1964,  from  Robert  R.  Schwarz, 
Attorney  for  the  City,  he  advises  us  that  the  city  became  a city 
of  the  fourth  class  in  1950,  that  no  chief  of  police  was  appointed 
and  a marshal  was  elected.  The  present  marshal  has  been 
continuously  returned  to  office  since. 

The  question  you  propound  is,  "Does  the  ordinance  encroach 
on  the  power  of  the  marshal  and  is  the  ordinance  therefore  void?" 

The  ordinance  in  question  dated  April  13,  1964,  passed  by 
the  board  of  aldermen  provides: 

(1)  for  the  appointment  of  a "board  of  police  commissioners" 
who  shall  "supervise  the  operation"  of  the  police  department;  and 

(2)  the  board  of  police  commissioners  shall  adopt  rules  and 
regulations  for  the  police  department. 

Section  79.050,  &SMo.  as  amended  in  1961  (Cum.  Supp.  1963), 
provides  that  if  no  chief  of  police  is  appointed  by  the  board  of 
aldermen  after  approval  by  the  electorate,  then  and  in  that  event 
a city  marshal  will  be  elected.  This  was  done  in  Vinita  Park. 
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In  Opinion  No.  149,  Co  you  under  dace  of  April  22,  1964, 
a very  similar  quesCion  was  discussed  and  SecClon  79.050  was 
construed. 

Nowhere  in  Che  sCaCuCes  governing  Che  police  syscem  in  a 
ciCy  of  Che  fourCh  class  is  chere  a direct  statement  setting 
forth  exactly  who  is  to  supervise  the  office  of  marshal  or  chief 
of  police.  We  find  no  authority  for  the  appointment  of  a board 
of  police  commissioners  for  a city  of  the  fourth  class.  In  State 
v.  Smith,  139  S.W.  2d  929,  it  was  held  that  the  board  of  aldermen 
in  a fourth  class  city  has  only  such  powers  as  are  conferred  on 
it  by  statute. 

Section  85.610,  RSMo.  1959,  provides  that  the  marshal  in  cities 
of  the  fourth  class  shall  be  the  chief  of  police. 

Section  85.620,  RSMo.  1959,  provides  that  the  number  and  the 
tenure  of  policemen  is  to  be  regulated  by  ordinance.  It  was  the 
intention  of  the  Legislature  in  our  opinion  to  make  the  marshal 
the  chief  Tm  enforcement  officer  of  the  city. 

The  indicated  function  of  the  board  of  police  commissioners 
is  to  adopt  "rules  and  regulations"  and  to  "supervise  the  police 
department".  It  appears  that  by  appointing  a board  of  police 
commissioners,  the  board  would  take  over  the  functions  of  the 
marshal  who  is  also  the  chiBf  of  police. 

This,  we  believe,  to  be  contrary  to  the  intent  of  the 
Legislature  relating  to  the  police  system  in  fourth  class  cities. 

Tour 6 very  truly. 


THOMAS  F.  EAGL£T0N 
Attorney  General 


Opinion  Request  No.  206 
(Answered  by  letter  - Siddens) 


November  5 , 1964 


Honorable  Daniel  V.  O'Brien 
Prosecuting  Attorney 
St,  Louis  County 
Courthouse 

Clayton,  Missouri  63105 
Dear  Mr.  O'Brien: 
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Our  office  has  made  a study  of  the  problem  you  pose 
in  your  letter  of  May  21,  1964,  regarding  the  pension  plan 
In  the  City  of  Richmond  Heights. 


The  policy  of  this  office  is  to  not  write  official 
opinions  in  matters  which  are  purely  municipal  law.  The 
reason  for  this  is  that  municipalities  are  authorized  to 
eiqploy  attorneys  to  advise  and  represent  them  in  such 
natters.  We  are  willing  wherever  possible  to  make  sugges- 
tions and  offer  ideas  to  municipal  attorneys  that  may 
assist  them  in  the  solution  of  their  problems. 

Therefore,  we  are  not  issuing  any  official  opinion 
in  this  matter.  We  are,  however,  enclosing  a memorandum 
prepared  by  some  of  the  members  of  our  staff  which  represents 
their  views  and  ideas  with  the  hope  that  these  ideas  and 
suggestions  will  assist  the  city  attorney  in  the  solution 
of  his  problem. 


If  the  problem  is  not  solved,  we  recoimnend  an  appro- 
priate suit,  probably  for  declaratory  Judgment,  would  pro- 
vide definite  answers  to  this  problem. 

We  hope  this  will  be  helpful  to  you. 

Very  truly  yours. 


mms  F.  EA0U5TON 

Attorney  General 


JGS :lt :lo 


Enclosure 


Opinion  No . 207 
Answered  by  Letter 


June  8,  1964 


Honorable  Robert  E.  Yocom 
Prosecuting  Attorney 
McDonald  County 
Pineville,  Missouri 

Dear  Mr.  Yocom: 


This  letter  is  in  reply  to  your  recent  inquiry  concerning 
the  withdrawal  of  candidates  from  the  primary.  You  have  inquired 
regarding  the  appropriate  manner  or  method  for  a candidate  to 
advise  the  County  Clerk  with  respect  to  his  withdrawal. 


Herewith  enclosed  please  find  a copy  of  an  opinion  of  this 
office  dated  July  28,  1954  to  Honorable  Lawson  Romjue.  This 
opinion  holds  that  a candidate  may  withdraw  as  a candidate  by 
appropriate  written  advice  to  the  County  Clerk  and  that  such 
withdrawal  need  not  be  acknowledged.  While  there  are  no  statutes 
applicable,  we  are  of  the  view  that  in  the  interest  of  orderly 
procedure,  withdrawal  of  candidates  should  be  in  writing  to  the 
County  Clerk.  Section  120.230  RSNo,  1959#  is  not  applicable  to 
the  problem.  Under  the  ruling  of  State  ex  rel.  Prelsler  vs. 
Toberman,  269  SW2d  753#  this  Section  is  applicable  only  to  can- 
didates who  have  been  nominated  by  the  petition  method. 


With  reference  to  your  inquiry  concerning  whether  a candidate 
may  file  for  two  offices,  we  are  enclosing  herewith  a copy  of  two 
opinions  of  this  office  under  date  of  December  20,  1961  addressed 
to  Honorable  Harry  Keller  and  under  date  of  May  22,  1958  addressed 
to  Honorable  William  C.  Myers,  Jr.,  which  I believe  answer  this 
question. 


Very  truly  yours. 


JDF:df 

Bnc.(3) 


THCHKTF7  EAgLETOH 

Attorney  General 


INSURANCE 5 Articles  of  Incorporation  of  Capitol  Mutual  Casualty 
Insurance  Company. 


Opinion  No.  208 


May  25#  1964 


Honorable  Ralph  H.  Dugglns 
Superintendent,  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Dugglnat 

In  compliance  with  your  request  of  May  32,  1964,  an  executed 
copy  of  the  original  Articles  of  Incorporation  of  the  proposed 
Capitol  Mutual  Casualty  Insurance  Company,  together  with  proof  of 
publication  of  the  eame  as  required  by  Section  179*030  RSNo  1959# 
have  been  reviewed  by  this  office  pursuant  to  the  directive  con- 
tained in  Section  179*220  RSNo  1959* 

A deficiency  on  the  face  of  the  Artloles  of  Incorporation  Is 
noted  .n  their  failure  to  disclose,  as  required  by  Section  379*210 
RSNo  1959#  "the  names  and  addressed  of  those  composing  the  board 
of  directors  In  which  the  management  shall  be  vested  until  the 
first  meeting  of  the  members * . Such  deficiency,  not  going  to 
powers  granted.  Is  not  deemed  a legal  Impediment  to  Issuance  of  the 
certificate  hero  granted. 

It  is  the  opinion  of  this  of floe  that  the  Articles  of  Incorp- 
oration of  the  proposed  Capitol  Mutual  Casualty  Insurance  Company, 
to  be  organised  pursuant  to  Sections  379*205  to  379*310  RSNo  1959, 
aa  amended,  are  in  accordance  with  the  provisions  of  aald  cited 
statutes,  and  not  Inconsistent  with  the  constitution  and  laws  of 
this  State  and  the  United  States. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ay  assistant,  Julian  L.  O'Malley. 

Tours  very  truly. 


FI  LED 

2W 


JLO/dg 


rams  v 7 motJWH 

Attorney  General 


OPINION  NO.  210 
ANSWERED  BY  IETTEr 
(Kingsland) 

May  27,  1964 


Honorable  Bill  D.  Burl Ison 
Prosecuting  Attorney 
Cape  Olrardeau  County 
Cape  airardeau,  Missouri 

Dear  Mr.  Burlisom 

By  letter  dated  May  20,  1964,  you  requested  our  opinion 
on  three  questions  relating  to  the  conduct  of  the  county 
collector's  office  in  Cape  Olrardeau  County.  You  enclosed 
an  opinion  rendered  by  your  office  to  the  county  court  in 
answer  to  the  same  three  questions. 

After  carefully  reviewing  the  opinion  rendered  by  you, 
prior  opinions  of  this  office  and  the  applicable  statutes, 

«e  have  reached  the  following  conclusions. 

1.  It  is  our  understanding  that  the  city  and  county 
each  own  an  undivided  one-half  interest  in  the  courthouse, 
and  there  is  no  formal  understanding  as  to  the  respective 
rights  of  the  parties  in  the  actual  physical  property  in- 
volved. Under  these  circumstances,  it  is  impossible  for 
this  office  to  render  an  opinion  as  to  the  legal  rights 
of  one  of  the  parties  with  respect  to  a certain  portion 
of  the  property  in  question.  We  believe  you  are  correct 
in  concluding  that  in  the  event  an  agreement  cannot  be 
reached,  this  question  could  only  be  resolved  by  a court 
proceeding. 

2.  It  is  also  true  that  Cape  Olrardeau  County  no 
longer  falls  within  the  provisions  of  Section  52.120, 

RSMo  1939*  which  made  it  mandatory  for  the  collector  to 
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maintain  a branch  office  for  the  convenience  of  the  tax- 
payers. The  question  therefore  becomes  whether  the  Missouri 
statutes  give  county  collectors  discretion  to  open  a branch 
office  for  the  convenience  of  the  taxpayers  other  than  the 
mandatory  feature  of  Section  52.120,  RSMo  1959*  supra. 
Section  52.110,  RSMo  1959*  provides* 

"The  collector  shall  keep  his  office  at 
the  county  seat,  except  when  meeting  the 
taxpayers:  provided,  that  in  all "counties 
in  this  state  in  which  there  is  no  bank 
located  at  the  county  seat  and  in  which, 
according  to  law,  two  or  more  terms  of 
the  circuit  court  are  held  each  year  in 
some  other  town  or  city  than  the  county 
seat  and  in  which  town  or  city  are  lo- 
cated one  or  more  banks,  the  county 
collector  may,  at  his  option,  keep  his 
office  in  such  town  or  city," 

Section  139.010,  RSMo  1959*  provides* 

"It  shall  be  the  duty  of  the  collectors  of 
revenue  of  the  several  counties  of  the  state, 
immediately  after  the  receipt  of  the  tax 
books  of  their  respective  counties,  to  give 
not  less  than  twenty  days'  notice  of  the 
time  and  place  at  which  they  will  meet 
the  taxpayers  of  their  respective  coun- 
ties, and  collect  and  receive  their  taxes; 
said  notice  shall  be  given  by  posting  \q> 
at  least  four  written  or  printed  hand- 
bills in  different  parts  of  each  munic- 
ipal township  in  said  counties,  and  by 
publication  for  two  weeks  in  a newspa- 
per, if  one  be  published  in  the  county, 
in  which  he  shall  notify  said  inhabitants 
to  meet  the  collector  at  such  places  in 
their  respective  townships  as  may  be 
named  therein,  and  the  number  of  days, 
not  less  than  three,  that  he  will  remain 
at  each  of  such  places  for  the  purposes 
aforesaid;  and  it  shall  be  his  duty  to  at- 
tend at  the  time  and  place  thus  appointed 
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ei ther  in  person  or  by  deputy , to 
receive  and  collect  such  taxes;  pro- 
vided, the  county  court  may  relieve  the 
collector  from  visiting  any  municipal 
township  in  his  county  by  an  order  of 
record  to  be  made  before  notice  under 
the  provisions  of  this  section  is  given." 

In  an  opinion  from  this  office  dated  October  4,  1963* 
addressed  to  the  Honorable  He  naan  0.  Kidd,  State  Representative 
of  Randolph  County,  it  was  ruled  that  the  above  quoted  sections 
grant  authority  to  all  collectors  to  establish  branch  offices 
in  locations  other  than  the  county  seat  for  the  convenience  of 
the  taxpayers. 

It  is  therefore  our  opinion  that  the  county  collector 
of  Cape  Girardeau  County  may,  in  his  discretion,  establish 
an  office  in  the  Cape  Girardeau  Common  Pleas  Courthouse  for 
the  convenience  of  the  taxpayers. 

3.  Although,  as  noted  above.  Section  32.120,  RSMo 
1939,  no  longer  applies  to  Cape  Girardeau  County,  there 
are  still  in  effect  general  statutes  applying  to  the  duties 
of  the  county  to  county  officers.  Included  in  these  general 
statutes  is  Section  49.310,  RSMo  1939#  which  provides: 

"It  shall  be  the  duty  of  the  county 
to  provide  offices  or  space  where 
the  officers  o t the  county  may 
properly  carry  on  and  perform  the 
duties  and  functions  of  their 
respective  of flees!  Si id  county 
shall  Maintain,  furnish  and  equip 
said  offices  and  provide  them  with 
the  necessary  stationery,  applies, 
equipment,  appliances  and  furniture, 
all  to  be  taken  care  of  and  paid  out 
of  the  county  treasury  ox'  said  county 
at  the  time  and  in  the  manner  that  the 
county  court  may  direct."  (Emphasis 
supplied. ) 
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Under  the  authority  of  the  above  quoted  section.  It 
would  appear  that  If  the  county  court  la  of  the  opinion 
that  this  branch  office  la  necessary  for  the  county 
collector  to  "properly  carry  on  and  perform  the  duties 
and  functions"  of  his  office,  the  county  court  may 
provide  such  office  rent  free. 


Yours  very  truly. 


THAI KS  r.""gjiaugroH 

Attorney  General 


Opinion  No.  211 
Answered  by  Letter (Burch) 


August  24,  1964 


Dr.  H.  M.  Hardwioke 
Acting  Director 
Division  of  Health 
Jefferson  City,  Missouri 

Dear  Dr.  Hardwicke: 

In  your  request  for  an  opinion  you  inquire  as  to 
the  authority  of  the  Division  of  Health  to  enforce 
"food  service  sanitation  regulations"  in  restaurants 
throughout  the  State  of  Missouri.  The  applicable 
Missouri  statutes  appear  to  be  as  follows: 

L IgaSaSj-JSa  safeguard  n&alth  of 

the  people  of  Missouri. --It  shall  be  the 
general  duty  and  responsibility  of  the 
division  of  health  to  safeguard  the  health 
of  the  people  in  the  state  and  all  its  sub- 
divisions. It  shall  make  a study  of  the 
causes  and  prevention  of  diseases.  It  shall 
designate  those  diseases  which  are  in- 
fectious, contagious,  coimnunicalbe  or 
dangerous  in  their  nature  and  shall  make 
and  enforce  adequate  orders,  findings, 
rules  and  regulations  to  prevent  the 
spread  of  such  diseases  and  to  determine 
the  prevalence  of  such  diseases  within 
the  state.  It  shall  have  power  and  author- 
ity, with  approval  of  the  director  of  pub- 
lic health  and  welfare,  to  make  such 
orders,  findings,  rules  and  regulations  as 
will  prevent  the  entrance  of  infectious, 
contagious  and  communicable  diseases 
into  the  state." 

"196.190,,,  To  what,  places, law  ap- 
plies , — Every  building,  room, base- 
ment, or  cellar  occupied  or  used  as 
a bakery,  confectionery,  cannery,  pack- 
inghouse, slaughterhouse,  restaurant. 
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hotel,  dining  car,  grocery,  meat  mar- 
ket, dairy,  creamery,  butter  factory, 
cheese  factory,  or  other  place  or  apart- 
ment used  for  the  preparation  for 
sale,  manufacture,  packing,  storage, 
sale  or  distribution  of  any  food,  shall 
be  properly  lighted,  drained,  plumbed 
and  ventilated  and  conducted  with 
strict  regard  to  the  influence  of  auch 
condition  upon  the  health  of  the  op- 
eratives, employees,  clerks  or  other 
persons  therein  employed,  and  the  pur- 
ity and  wholesomeness  of  the  food 
therein  produced;  and  for  the  purpose 
of  sections  196.190  to  196.265,  the  term 
"rood",  as  used  herein,  shall  include  all 
articles  used  for  food,  drink,  confection- 
ery condiment,  whether  simple,  mixed 
or  compound,  and  all  substances  or  in- 
gredients used  in  the  preparation 
thereof . " 

"106. 230.  Abatement  of  violations  by 
director. — The  director  of  the  division  of 
health  and  his  assistants  or  agents  by 
him  appointed,  the  state,  county,  city 
and  town  health  offleers  shall  have  full 
power  at  any  time  to  enter  and  inspeot 
every  building,  room,  basement  or  cel- 
lar, occupied  or  used,  or  suspected  of  be- 
ing used,  for  the  production  for  sale, 
manufacture  for  sale,  storage,  sale,  dis- 
tribution or  transportation  of  food  and 
all  utensils,  fixtures,  furniture  and  ma- 
chinery used  as  aforesaid,  and  if  upon  in- 
spection any  food  producing  or  distribut- 
ing establishment,  conveyance,  employer, 
operative,  employee,  clerk,  driver  or 
other  person  is  found  to  be  violating 
any  of  the  provisions  of  sections 
196,190  to  196,265,  or  if  the  production, 
cooking,  preparation,  manufacture,  pack- 
ing, storing,  sale,  distribution  or  trans- 
portation of  food  is  being  conducted  in 
a manner  detrimental  to  the  health  of 
the  employees  and  operatives  and  the 
character  or  quality  of  the  food  therein 
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being  produced,  manufactured,  packed, 
stored,  sold,  distributed  or  conveyed,  the 
officer  or  inspector,  making  the  exami- 
nation or  Inspection,  shall  furnish  evi- 
dence of  said  violation  to  the  prosecut- 
ing attorney  of  the  county  in  which  the 
violation  occurs,  and  it  shall  be  the 
duty  of  all  prosecuting  attorneys  to  rep- 
resent and  prosecute,  in  behalf  of  the 
people,  when  called  upon  by  the  director 
of  the  division  of  health  to  do  so,  all 
such  cases  of  offenses  arising  under 
the  provisions  of  sections  196,190  to 
196.265,  When  complaint  is  made  by 
the  said  direotor  of  the  division  of 
health,  security  for  costs  shall  not  be 
required  of  the  complainant  in  any  case 
at  any  time  of  the  proseoution  or  trial." 

"Jk26tg40, Authorization  by  director  to 

close  health  menace,  — It  shall  be  the 
duty  of  the  director  of  the  division  of 
health,  and  he  is  hereby  authorized  and 
empowered,  to  close  any  market  place, 
grocery  store,  general  store,  bakery,  con- 
fectionery, butcher  shop,  slaughter- 
house, dining  car,  refrigerator  car,  cold 
storage  plant  or  warehouse,  hotel  dining 
room  or  kitchen,  cafe,  restaurant,  lunch 
cotin  ter,  drug  store,  or  any  other  place, 
or  places,  where  articles  or  commodities 
intended  for  human  food,  or  for  human 
consumption  as  medicine,  are  manufac- 
tured, sold,  stored  or  prepared  for  sale, 
or  wherever  food  and  drink  is  served, 
where  such  places  shall,  in  the  Judgment 
of  said  director,  constitute  a menace  to 
the  public  health,  by  reason  of  dirt,  filth, 
or  other  insanitary  cause." 

”196, 265.  Penalty  for  violation,— Any 
person  who  shall  fail,  or  refuse,  to  obey 
any  order  of  the  director  of  the  division 
of  health  to  close  any  place,  or  places, 
mentioned  in  section  196,240,  or  who 
shall  exhibit  or  expose  for  sale  in  any 
show  window  upon  any  sidewalk,  any 
vegetables  or  other  articles  or  commodi- 
ties whatsoever  Intended  for  human 
food,  in  violation  of  any  order  of  the  di- 
rector, or  who  shall,  in  any  way,  resist 
or  interfere  with  the  directors  in  the  en- 
forcement of  sections  I96.I9O  to  196.265, 
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or  any  order  of  the  director  made  pur- 
suant to  the  authority  of  this  law,  shall 
be  deemed  guilty  of  a misdemeanor. 

Reading  these  sections  together , we  have  reached 
the  following  conclusions  in  regard  to  your  respective 
questions  t 

(1)  "Food  Service  Establishment,"  as  defined  in 
Paragraph  11  of  Section  A of  your  Regulations  is  consist- 
ent with  and  comes  within  the  scope  of  authority  author- 
ised by  Section  196.190  RSHo  1959. 

(2)  It  is  our  opinion  that  Section  192.020  authorizes 
the  promulgation  of  the  Regulations  about  which  you  have 
inquired.  We  are  further  of  the  opinion  that  Sections  I96.I9O 
to  196.265  are  applicable  where  these  Rules  and  Regulations 
have  been  violated.  Reading  these  sections  together,  we 
believe  that  the  penalties  there  enumerated  can  be  Invoked, 

in  an  appropriate  fact  situation.  In  other  words,  it  ap- 
pears that  Section  196.240  authorizes  the  director  to  olose 
a food  service  business  if  It  is  operating  as  a health 
menace  and  contrary  to  these  Rules  and  Regulations.  It  also 
appears  that  under  Section  196.265  the  person  resisting  the 
enforcement  of  these  provisions  would  be  operating  unlawfully. 

(3)  Ae  to  the  right  of  entry  for  the  purpose  of  making 
Inspections,  we  believe  that  Section  196.230  adequately  de- 
fines the  circumstances  under  which  inspections  may  be  made. 
That  section  provides  that  the  health  officer  shall  have 
full  authority  to  inspect  if  the  building  involved  is  "00- 
oupled  or  used,  or  suspected  of  being  used,  for  the  production 
for  sale,  manufacture  for  sale,  storage,  sale,  distribution 

or  transportation  of  food  • * 

It  appears  to  us  that  this  right  of  inspection  would  be 
limited  only  by  the  requirement  that  it  be  done  at  reasonable 
times  and  that  the  facts  recited  above  exist  at  the  time  the 
Inspection  is  made. 


Tours  very  truly. 


THOMS  P.  TSAOTETOtr 

Attorney  General 


OPINION  NO.  212 
ANSWERED  BY  LETTER 
(Chitwood) 


June  15*1964 


Honorable  Douglas  Mahnkey 
Prosecuting  Attorney 
Taney  County 
Forsyth,  Missouri 
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Dear  Mr.  Mahnkey i 


This  office  Is  In  receipt  of  your  request  for  a legal 
opinion,  reading  In  part  as  follows i 

"We  voted  on  a bond  Issue  for  an  air* 
port  In  Taney  County  on  May  19th  and 
it  was  defeated  by  a snail  vote.  The 
opposition  came  from  two  townships  In 
the  Eastern  part  of  our  County.  The 
Commission  would  like  to  know  If  It  Is 
possible  to  organize  an  Airport  District 
similar  to  the  Drainage  Districts  and 
Road  Districts  and  other  districts  in 
Missouri.  If  we  could  organize  such 
a district,  we  could  Include  the  part 
of  the  County  that  is  interested  In 
the  airport. 


No  explanation  is  given  In  your  letter  of  the  intended 
meaning  of  "airport  district " other  than  the  reference  to  the 
organization  of  an  "Airport  District  similar  to  the  Drainage 
Districts  and  Road  Districts  and  other  districts  in  Missouri ." 


While  there  are  specific  statutes  on  the  procedure  icr 
the  organization  of  both  drainage  and  road  districts,  none 
of  these  statutes  have  any  application  to  or  bearing  upon  the 
organization  of  the  so-called  "airport  districts",  and  we 
find  It  unnecessary  to  refer  to  any  of  said  statutes. 
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We  understand  your  inquiry  to  be  whether  or  not  it  is 
(legally)  possible  to  organize  an  H airport  district"  in  your 
county  for  the  purpose  of  establishing  and  operating  an  air- 
port in  said  "airport  district". 

Sections  305.170  to  305.270,  RSMo  1959*  inclusive,  is  the 
statutory  law  of  this  state  pertaining  to  airports. 

Section  305.170,  RSMo  1959#  authorizes  cities,  villages, 
and  towns  to  operate  airports  and  reads  as  follows: 

"The  local  legislative  body  of  any  city, 
including  cities  under  special  charter, 
village  or  town  in  this  state  is  hereby 
authorized  to  acquire,  by  pur chase  or 
gift,  establish,  construct,  own,  control, 
lease,  equip,  improve,  maintain,  operate, 
and  regulate,  in  whole  or  in  part,  a? one 
or  jointly  or  concurrently  with  others, 
airports  or  landing  fields  for  the  use  of 
airplanes  and  other  aircraft  either  with- 
in or  without  the  limits  of  such  cities, 
villages,  or  towns,  and  may  use  for  such 
purpose  or  purposes  any  property  suitable 
therefor  that  is  now  or  may  at  any  time 
hereafter  be  owned  or  controlled  by  such 
city,  village,  or  town." 

Section  305.180,  RSMo  1959,  authorizes  counties  to  operate 
airports,  the  same  as  cities,  villages  and  towns,  as  provided 
by  Section  305.170,  supra,  except  that  counties  can  establish 
and  operate  airports  only  within  the  boundaries  of  such  counties. 

The  terms  "airport  districts"  have  not  been  defined  nor 
have  they  been  expressly  or  inqaliedly  referred  to  in  Sections 
305.170  to  305.270,  RSMo  1959,  the  "airport  law  of  Missouri", 
and  "airport  districts"  are  legally  non-existent  in  said  law. 


Honorable  Douglas  Mahnkey 


3 


Cities,  villages,  towns  and  counties  are  the  only 
political  subdivisions  of  the  state  which  have  been 
authorised  to  establish  and  operate  airports,  as  will  be 
noted  from  the  provisions  of  Sections  305*170  and  305. 180, 
RSMo  1959. 

Therefore,  in  answer  to  the  inquiry  of  the  opinion 
request,  it  is  our  thought  that  under  provisions  of  the 
Missouri  Statutes,  referred  to  above,  it  is  (legally) 
impossible  to  organize  an  "airport  district"  in  your 
county,  for  the  purpose  of  establishing  and  operating 
an  airport  in  said  "airport  district". 

Yours  very  truly. 


TTO'MKS  F.  "EACUEMH 

Attorney  General 
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Opinion  No.  213,  Answered  by  Letter 
(Stephan) 


June  30,  1964 
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Honorable  Brunson  Hollingsworth 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Mr.  Hollingsworth: 

This  Is  In  response  to  your  recent  request  for  an  opinion 
of  this  office  which  Inquires  whether  the  City  of  Festus  may, 
by  contract  or  otherwise,  lawfully  have  Its  assessments  made 
by  the  county  assessor's  office  rather  than  through  Its  own 
assessor. 

Such  a contract  is  authorized  generally  by  Section  70.220, 
RSMo  1959,  and  we  also  invite  your  attention  to  the  provisions 
of  Section  77*370,  RSMo  1959*  which  applies  to  cities  of  the 
third  class  such  as  Festus  and  reads  in  part  as  follows: 

"1.  Except  as  hereinafter  provided,  the 
following  officers  shall  be  elected  by  the 
qualified  voters  of  the  city:  Mayor, 
police  Judge,  attorney,  assessor,  collector, 
treasurer  and,  except  in  cities  which  adopt 
the  merit  system  police  department,  a 
marshal . 


M3.  Whenever  a city  contracts  for  the 
assessment  of  property  or  the  collection 
of  taxes  by  the  county  or  township  assessor 
or  collector  respectively,  as  authorized 
by  section  70.220,  RSMo,  the  city  council 
shall  by  ordinance  provide  that  at  the 
expiration  of  the  terra  of  the  then  city 
assessor  or  collector,  as  the  case  may  be. 
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the  office  is  abolished  and  thereafter  no 
election  shall  be  had  to  fill  the  office; 
except  that  in  the  event  the  contract  ex- 
pires and,  for  any  reason,  is  not  renewed, 
the  council  may  by  ordinance  provide  for 
the  election  of  such  officer  at  the  next 
and  succeeding  regular  elections  for 
municipal  officers." 

We  are  also  enclosing  herewith  a copy  of  an  opinion  issued 
on  May  15 » 19*>3»  to  the  Honorable  E.  J.  Cantrell,  which  relates 
to  the  general  subject  matter  of  your  request. 

On  the  basis  of  the  foregoing  authorities,  your  inquiry 
is  answered  in  the  affirmative,  subject  to  the  requirement  set 
out  in  subparagraph  3 of  Section  77.370,  supra,  to  the  effect 
that  if  such  a contract  is  made  "the  city  council  shall  by 
ordinance  provide  that  at  the  expiration  of  the  term  of  the  then 
city  assessor  • . . the  office  is  abolished  and  thereafter  no 
election  shall  be  had  to  fill  the  office;  ..." 

We  trust  the  foregoing  will  be  of  assistance  to  you. 

Very  truly  yours. 


mm  P.  EAGtETON 
Attorney  General 


AJS: It 
Enclosure 
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INSURANCES  Articles  of  Incorporation  of  Covenant  Security 
Insurance  Company • 


June  2,  1964 
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Honorable  Ralph  H.  Duggina 
Superintendent,  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 


This  opinion  is  in  answer  to  your  inquiry  of  May  28,  1964, 
by  which  you  submitted  for  exa&lnation  and  certification  under 
Section  379*040  RSMo  1959  a re-executed  copy  of  Declaration  of 
Intention,  including  Articles  of  Incorporation,  of  original  in- 
oorporators  of  the  proposed  Covenant  Security  Insurance  Company, 
such  re -execution  being  accomplished  in  conformity  with  suggestions 
made  by  this  office  In  its  opinion  of  Msy  14,  196a,  addressed  to 
you. 

k review  has  been  made  of  the  re-executed  Declaration  of 
Intention  referred  to  in  the  pro  ceding  paragraph,  as  required  by 
Section  379*040  RSMo  1959#  and  it  Is  the  opinion  of  this  office 
that  the  asms  is  in  aoeordsnoe  with  the  provisions  of  Sections 
379*010  to  379*160  RSMo  1959*  and  not  inconsistent  with  the 
constitution  and  laws  of  this  state  and  the  United  states. 

The  foregoing  opinion,  which  2 hereby  approve,  was  pre- 
pared by  my  assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


JDO/dg 


THOMAS  F.  KAfilffTON 
Attorney  General 


OPINION  NO.  215 
ANSWERED  BY  LETTER 
(Klngsland) 

June  2,  1964 


Honorable  Charles  H.  Baker 
Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 

Dear  Mr,  Baker: 

This  Is  In  answer  to  your  letter  dated  May  19#  1964, 
requesting  our  interpretation  of  the  mandatory  provisions 
of  Section  165*693#  regarding  re submission  of  plans  for 
school  district  reorganization, 

I am  enclosing  for  your  consideration  an  opinion 
dated  January  29#  I960,  addressed  to  Mr.  Hubert  Wheeler, 
which  Involves  our  Interpretation  of  the  statute  In  question. 
In  the  body  of  this  opinion  It  Is  noted,  page  6,  that  the 
purpose  of  this  section  Is  "to  prevent  the  voters  from  being 
harassed  with  frequent  elections  on  the  same  or  substantially 
similar  propositions" . It  Is  difficult  to  see  how  the  form- 
ation of  a new  county  board  of  education  would  affect  this 
general  proposition  to  hold  that  the  election  could  then  be 
held  within  the  one  year  period  and  would  have  the  end  result 
of  subjecting  the  voters  to  the  "harassment"  that  the  purpose 
of  this  statute  is  designed  to  minimize. 

It  Is  therefore  the  opinion  of  this  office  that  the 
election  on  the  formation  of  a new  county  board  of  education 
in  no  way  affects  the  mandatory  one  year  provisions  of 
Section  165.693#  supra. 
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Yours  very  truly. 


TffOHA'S  F.  EAOUSTON 

Attorney  Qeneral 


RDK:bjj 

Enclosure 


OPINIONS  NO.  216  and  No.  232 
Answered  by  Letter 


July  13,  1964 


Honorable  Gladys  B.  Stewart 
Prosecuting  Attorney 
Douglas  County 
Ava,  Missouri 

Dear  Mrs.  Stewart: 
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This  letter  is  in  response  to  your  requests  of  June  3, 
1964,  and  June  16,  1964,  for  information  regarding  office  and 
travel  expenses  of  the  county  superintendent  of  Douglas 
County.  In  your  letter  of  June  3,  1964,  you  inquire: 

"The  County  Court  of  my  county  would 
like  to  know  just  exactly  what  expenses 
they  must  pay  for  the  County  Superinten- 
dent of  Schools,  particularly  in  connection 
with  mileage  and  office.  There  is  only  one 
three -director  district  in  the  county  and 
two  reorganized  grade  districts  and  one 
reorganized  high  school  district.  The 
last  three  districts  are  six-director 
districts.  The  court  needs  to  know  what, 
if  any,  expenses  incurred  by  the  County 
Superintendent  of  Schools  in  the  six- 
director  districts  are  expenses  they 
should  pay  from  county  revenue." 


Your  inquiry  lacks  specificity  as  to  what  items  of 
office  or  travel  expense  are  in  question.  However,  we  will 
attempt  to  point  out  some  of  the  laws  generally  applicable  to 
office  and  travel  expense  of  the  county  superintendent  of 
Douglas  County.  We  note  that  Douglas  is  a county  of  fourth 
class. 


As  to  the  office  expenses  of  county  superintendents  in  a 
fourth  class  county:  Clerical  assistance  expense  is  paid  by 
the  state  up  to  $750.00.  Amounts  over  $750.00  must  be  paid  by 
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the  county.  Clerical  supplies  must  be  furnished  by  the 
county.  Section  167.030,  RSMo  1959,  provides! 

* * * He  shall  keep  his  office  at  the 
county  seat,  or  at  some  other  place  in 
the  county  where  a court  of  record  is 
held,  and  the  county  court,  by  order  of 
record,  shall  designate  where  the  super- 
intendent shall  keep  his  office,  and  for 
this  purpose  the  county  shall  supply  him 
with  a suitable  room,  properly  furnished, 
wherein  all  records,  books,  papers,  furniture 
and  other  property  thereto  belonging  shall 
be  securely  kept;  and  at  the  expiration  of 
his  term  of  office  he  shall  turn  the  same  over 
to  his  successor  in  good  condition,  and  said 
county  court  shall  supply  the  superintendent 
with  all  necessary  record  books,  stationery 
and  postage  stamps  x'or  properly  conducting 
the  business  of  his  office,  and  shall  allow 
all  necessary  printing  of  notices  and  cir- 
culars of  information,  the  same  to  be  paid 
for  by  warrant  drawn  upon  the  county  treasurer.” 

As  to  mileage  and  travel  expenses  of  the  county  super- 
intendent in  a fourth  class  county:  As  stated  in  Section 
167.270  quoted  infra,  when  a county  superintendent  furnishes 
his  own  conveyance  mileage  shall  be  seven  cents  per  each 
actual  fluid  necessary  mile  traveled.  Enclosed  herewith  is 
Opinion  No.  75  (2-19-48)  to  James  T.  Riley  which  holds  that 
necessairy  meals  and  lodging  are  to  be  considered  as  part  of 
travel  expense. 

Traveling  fluid  clerical  assistflmce  expenses  of  county 
superintendents  of  fourth  class  counties  are  provided  for  in 
Section  167.270,  RSMo  1959  which  stateBt 

MThe  county  superintendent  of  public 
schools  shall  be  allowed  out  of  the 
county  treasury  not  to  exceed  twenty- 
five  per  cent  of  his  annual  salary  for 
actucri.  and  necessary  traveling  expenses. 

The  county  superintendent  of  public 
schools  shall  be  permitted  to  employ 
clerical  asslstcuice,  to  whom  there  shall 
be  paid  not  less  than  seven  hundred 
and  fifty  dollars  nor  more  thflui  one 
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thousand  five  hundred  dollars  annually 
to  be  determined  and  fixed  by  the  county 
court,  seven  hundred  and  fifty  dollars 
of  which  shall  be  paid  by  the  state  out 
of  the  state  school  moneys,  the  same  to  be 
included  by  the  state  board  of  education 
as  a part  of  the  apportionment  made  before 
August  thirty-first  of  each  year.  The 
county  court  shall,  upon  presentation  of 
his  bill  properly  setting  forth  his 
actual  and  necessary  expenditures  for 
traveling  expenses  draw  a warrant  upon 
the  county  treasury  for  the  payment  of 
same.  The  county  treasurer  shall  upon 
presentation  of  a proper  bill  by  such 
clerical  employee,  or  employees,  such 
bill  having  been  approved  by  the  county 
superintendent  and  audited  by  the  county 
court,  draw  a warrant  each  month  for 
payment  of  same  out  of  moneys  provided 
by  the  state  for  such  purpose,  and  the 
county  court  shall  upon  presentation 
of  a proper  bill  by  such  clerical  employee, 
or  employees,  such  bill  having  been 
approved  by  the  county  superintendent, 
draw  a warrant  each  month  upon  the  county 
treasury  for  that  part  of  the  compensation 
for  such  purpose  in  excess  of  that  pro- 
vided by  the  state;  provided,  when  the 
county  superintendent  shall  furnish  his 
own  conveyance,  the  rate  allowed  for 
mileage  shall  be  seven  cents  per  mile 
for  each  mile  actually  and  necessarily 
traveled;  provided  further,  that  all 
warrants  in  payment  for  clerical  hire 
shall  be  drawn  in  favor  of  the  person  or 
persons  who  render  such  services,  and  in 
no  case  shall  the  county  superintendent 
personally  receive  any  part  thereof," 

From  your  letter  it  appears  you  are  also  concerned  with 
the  effect  reorganization  of  school  districts  has  upon  the 
duties  and  compensations  of  county  superintendents.  Enclosed 
herewith  is  Opinion  Ho,  56  (4-4-61 ) to  Elva  D,  Mann.  From 
this  opinion  you  will  note  the  following:  The  county  super- 
intendent has  the  duty  to  supervise  transportation  of  only 
common  school  districts.  Section  167.050,  RSMo  1959*  He  has 
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no  duty  to  supervise  transportation  In  any  other  type  dis- 
trict. The  duty  of  the  county  superintendent  to  supervise 
the  preparation  of  budgets  extends  only  to  districts  that 
do  not  employ  a superintendent  who  devotes  at  least  one-half 
of  his  time  to  the  direct  work  of  supervising.  Sections 
167.240,  167.040,  RSMo  1959. 

Your  county  superintendent  is  to  be  paid  out  of  the 
county  treasury  for  all  "actual  and  necessary  traveling 
expenses".  Section  167,270.  Generally  speaking,  your  county 
superintendent  is  entitled,  within  the  limits  of  Section 
167.270  to  actual  and  necessary  travel  expenses  which  are 
incurred  in  the  performance  of  his  official  duties.  As  to 
those  school  districts  where  the  county  superintendent  has 
no  duty  to  supervise  transportation  or  the  preparation  of 
budgets,  obviously  he  could  not  incur  any  "necessary  traveling 
expenses"  as  supervisor  of  transportation  or  budget  preparation 
and  thus  not  entitled  to  any  payment.  However,  so  far  as  the 
county  superintendent  is  acting  in  the  performance  of  his 
official  duties  he  would  be  entitled  to  reimbursement  for 
actual  and  necessary  travel  expense  within  the  limits  of 
Section  167.270. 

If  the  above  information  is  Insufficient  to  answer  the 
particular  questions  before  you,  we  will  be  happy  to  consider 
specific  questions. 


Yours  very  truly. 


THOMAS  P.  EAGLETOH 

Attorney  General 


LCD:df 

EnclOBures(2) 


BI-STATE  DEVELOPMENT  AGENCY: 
TAXATION : 

EXEMPTION  PROM  TAXATION: 
CHARITIES : 

CHARITABLE  USE  OF  PROPERTY: 


The  property  of  the  Bi-State 
Development  Agency,  used  for 
the  we1 1 -being,  welfare  and 
convenience  of  the  Bi-State 
Metropolitan  Development  Dis- 
trict, is  exempt  from  taxation. 


Opinion  No.  218 


December  30,  1964 


State  Tax  Commission  of  Missouri 
Jefferson  Building 
Jefferson  City,  Missouri 

Gentlemen: 

You  have  requested  the  opinion  of  this  office  with  re- 
spect to  whether  the  real  and  tangible  personal  property  of 
the  Bi-State  Development  Agency  of  the  Bi-State  Metropolitan 
Development  District,  is  exempt  from  taxation  under  Missouri 
law. 
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The  Bi-State  Metropolitan  Development  District  was  es- 
tablished in  1949  by  an  interstate  compact  entered  into  by 
the  states  of  Missouri  and  Illinois  with  the  approval  of 
Congress.  The  district  embraces  the  City  of  St.  Louis  and 
the  counties  of  St.  Louis,  St.  Charles  and  Jefferson  in  Mis- 
souri, and  the  counties  of  Madison,  St.  Clair  and  Monroe  in 
Illinois.  The  object  of  the  compact  was  to  provide  for  the 
future  planning  and  development  of  the  district  "holding  in 
high  trust  for  the  benefit  of  its  people  aid  for  the  nation 
the  special  blessings  and  advantages  thereof". 

The  compact  also  created  the  Bi -State  Development  Agency 
as  "a  body  corporate  and  politic"  to  make  plans  for  the  devel- 
opment of  the  district  and  with  power  to  plan,  construct,  main- 
tain, own  and  operate  bridges,  tunnels,  airports,  and  terminal 
facilities.  Section  70.370  RSMo.  By  subsequent  legislation 
enacted  by  the  two  states  and  with  the  consent  of  Congress,  the 
powers  of  the  Bi-State  Development  Agency  were  expanded,  so 
that  presently  the  Agency  has,  inter  alia,  the  power  to  acquire, 
construct,  operate,  and  maintain  "bridges,  tunnels,  airports, 
wharves,  docks,  warehouses,  grain  elevators,  passenger  trans- 
portation facilities  and  air,  water,  rail,  motor  vehicles,  and 
other  terminal  facilities".  Section  70.373  RSMo.  The  original 
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compact  gave  the  Bi-State  Agency  power  to  charge  and  collect 
fees  for  use  of  the  facilities  owned  and  operated  by  it. 

You  have  informed  us  that  your  question  relates  pri- 
marily to  the  passenger  transportation  facilities  which  have 
been  acquired  by  the  Bi-State  Agency  from  existing  utilities 
and  coordinated  into  one  mass  transit  system  for  the  entire 
Bi-State  Development  District.  However,  our  opinion  is  not 
necessarily  so  limited. 

Section  137.100,  RSMo,  enacted  pursuant  to  the  authority 
of  Section  6,  Article  X,  of  the  Constitution,  exempts  from 
taxation  all  property,  real  and  personal,  actually  and  reg- 
ularly used  exclusively  for  purposes  purely  charitable  and 
not  held  for  private  or  corporate  profit,  with  certain  excep- 
tions which  are  not  necessary  to  consider  for  purposes  of  this 
opinion.  In  our  opinion,  the  mass  transit  system  of  the  Bi- 
State  Development  Agency,  to  which  you  have  specifically  re- 
ferred, is  exempt  from  taxation  under  the  provisions  of  Section 
137.100  as  property  used  for  purposes  purely  charitable  and 
not  held  for  private  or  corporate  profit. 

There  was  a time  when  the  concept  of  charitable  purposes 
comprehended  little  more  than  the  relief  of  the  destitute  or 
the  giving  of  alms.  However,  our  Supreme  Court  long  ago  adopted, 
and  has  consistently  reaffirmed,  a broad  definition  of  charity. 

In  Buchanan  v,  Kennard,  234  Mo.  117,  136,  136  SW  415,  the  Court 
held  .that  the  Statute  of  Charitable  Uses  (43  Eliz.  C4)  is  in 
force  in  this  state  (so  that  "all  the  objects  named  therein  are 
considered  charitable" ),  but  that  the  statute  is  not  the  sole 
test  of  what  is  a public  charity.  Hence,  "many  other  uses, 
not  named,  and  not  within  the  strict  letter  of  the  statute,  but 
which,  coming  within  its  spirit,  equity  and  analogy,  are  con- 
sidered charitable".  Among  the  charitable  uses  enumerated  in 
the  Statute  of  43  Elizabeth  are  those  "for  the  repair  of  bridges, 
ports,  havens,  sea-banks  and  highways".  The  authorities  consis- 
tently hold  that  if  property  is  used  "for  the  public  convenience", 
such  use  is  charitable  within  the  spirit  of  the  Statute. 

-In  Bader  Realty  & Investment  Company  v.  St.  Louis  Housing 
Authority^  358  Mo.  747,  2l7  SW2d  489,  the  Court  stated  the  ap- 
plicable principle  as  follows: 

"It  has  been  said  that  charity  'embraces 
the  Improvement  and  happiness  of  man' 
and  that  'a  charitable  use,  where  neither 
law  nor  public  policy  forbids,  may  be 
applied  to  almost  anything  that  tends  to 
promote  the  well-doing  and  well-being  of 
social  man. 1 In  re  Burrough's  Estate ^ 

357  Wo.  10,  206'  SW2d  340,  344,  * * *" 
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In  the  Restatement  of  the  Law  Second,  Trusts  2d,  the 
following  appears: 

"Section  368.  What  Purposes  are  Charitable 
"Charitable  purposes  Include: 

******** 

"(e)  governmental  or  municipal  purposes; 

"(f)  other  purposes  the  accomplishment  of 
which  is  beneficial  to  the  community." 

In  the  comment,  referring  to  the  Statute  of  Charitable 
Uses  (43  Eliz.  I,  C4),  it  is  said,  "The  common  element  of  all 
charitable  purposes  is  that  they  are  designed  to  accomplish 
objects  which  are  beneficial  to  the  community". 

Section  373  of  the  Restatement  states: 

"A  trust  for  the  erection  or  maintenance 
of  public  buildings,  bridges,  streets, 
highways,  parks  or  other  public  works  or 
for  other  governmental  or  municipal  pur- 
poses is  charitable." 

And  Section  374  of  the  Restatement  reads: 

"A  trust  for  the  promotion  of  purposes 
which  are  of  a character  sufficiently 
beneficial  to  the  community  to  Justify 
permitting  property  to  be  devoted  forever 
to  their  accomplishment  is  charitable." 

In  Bogert,  Trusts  and  Trustees,  Second  Edition,  Section 
378,  page  170,  it  is  said: 

"Governments  (whether  national,  state  or 
local)  h»ve  as  their  objects  the  furnishing 
of  facilities  and  services  which  will  make 
the  lives  of  their  citizens  comfortable  and 
safe.  They  carry  benefits  of  a social  nature 
to  large  groups.  Their  work  is  not  confined 
to  distributions  for  the  mere  financial  en- 
richment of  their  inhabitants.  Trusts  for 
governmental  or  municipal  purposes  are  there- 
fore charitable.  In  the  Statute  of  Charitable 
Uses  these  trusts  were  represented  by  gifts 
for  the  repair  of  bridges,  ports,  havens, 
causeways,  sea  banks,  and  highways." 

And  at  page  177,  the  author  states: 
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"Types  of  Governmental  Benefits 

"Examples  of  charitable  trusts  of  this 
class  are  to  be  found  where  the  purposd 
of  the  trust  was  to  furnish  to  the 
inhabitants  water,  light,  or  gas,  at  cost 
or  less,  or  supply  other  public  utility 
services  which  are  usually  or  occasionally 
furnished  by  municipalities;  * * *" 

In  4 Scott  on  Trusts,  Second  Edition,  Section  373*  page 
2663,  the  author  states  the  rule  in  this  manner: 

"Governmental  or  municipal  purposes 

"A  trust  for  the  erection  or  construction 
or  maintenance  of  public  works  is  charitable. 

In  the  Statute  of  Charitable  Uses  are 
included  trusts  'for  repair  of  bridges,  ports, 
havens,  causeways,  churches,  sea-banks  and 
highways'.  It  has  been  held  that  a trust  for 
the  purpose  of  supplying  the  community  with 
these  or  other  facilities,  which  are  usually 
supplied  at  the  expense  of  taxpayers,  is 
charitable.  Thus  the  courts  have  upheld  trusts 
for  the  erection  of  a town  hall  or  similar  public 
building;  for  the  construction  or  repair  of 
highways;  for  the  erection  or  maintenance  of 
bridges;  for  the  establishment  or  maintenance 
of  public  parks;  for  the  construction  of 
water  works;  for  protection  against  fire;  and 
the  like.**  * *" 

The  Bi-State  Development  Agency  owns  and  operates  for  the 
benefit  and  welfare  of  the  inhabitants  of  the  Bi-State  Metro- 
politan Development  District  the  mass  transit  facilities.  This 
is  a public  purpose  which  is  for  the  well-being  of  the  inhabi- 
tants of  the  district  and  essential  to  the  development  thereof. 

See  Todd  v.  Citizens  Gas  Co.  of  Indianapolis,  46  P.  2d  835,  865, 
holding  that  the  establishment  and  operation  of  a gas  plant 
was  a proper  object  of  a charitable  trust. 

The  fact  that  in  former  times  such  facilities  were  operated 
by  private  companies  and  in  some  areas  still  are,  in  no  wise 
affects  the  public  character  of  the  use  of  the  property.  Private 
operation  for  private  profit  has  proved  to  be  Inadequate  in  this 
area.  Public  operation  of  the  system,  with  only  the  public  inter- 
est in  view,  serves  to  promote  the  essential  Interests  of  all  the 
inhabitants  of  the  district  and  to  make  it  a better  place  in  which 
to  live  and  work,  in  addition  to  alleviating  traffic  congestion. 
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Other  facilities  which  may  be  operated  by  the  Bi-State 
Agency  in  its  proprietary  capacity  also  serve  to  further  the 
well-being  of  the  community.  For  example,  it  is  clear  that  the 
acquisition  and  development  of  land  for  an  airport  is  a public 
purpose  essential  to  the  prosperity,  the  health,  welfare  and 
safety  of  the  inhabitants  of  the  area.  See  Dysart  v.  City 
of  St.  Louis,  321  Mo.  11  SW2d  1045.  In  our  judgment, 

the  property  devoted  to  such  uses  is  "used  for  purposes  purely 
charitable" . 

Such  property  is  not  held  for  private  or  corporate  profit. 

On  the  contrary,  it  is  held  for  public  purposes.  The  Agency  was 
not  created  for  the  purpose  of  operating  any  business  for  profit. 
Its  primary  purpose  is  to  further  the  development  of  the  dis- 
trict for  the  good  and  the  welfare  of  the  inhabitants  thereof. 

To  the  extent  that  any  profit  may  be  derived  from  the  operation 
of  the  system,  such  profit  is  purely  incidental,  and  particu- 
larly so  since  any  such  profits  must  be  used  in  furtherance  of 
the  primary  object  of  the  Agency.  See  in  this  connection 
Missouri  Goodwill  Industries  v.  Qruner,  Mo.  Sup.,  210  SW2d  38. 

Moreover,  we  do  not  believe  that  under  the  Compact  the 
Bi-State  Development  Agency  has  any  power  or  authority  (and 
clearly  it  does  not  intend)  to  engage  in  business  for  profit 
or  to  hold  it 8 property  for  that  purpose.  On  the  contrary, 
its  property  must  be  devoted  to  a public  use  and  may  be  used 
for  public  purposes  only.  Of  decisive  importance  is  the  fact 
that  the  Agency  is  a public,  and  not  a private,  corporation. 

In  view  of  the  foregoing,  and  adopting  the  modern  day  con- 
cept of  "charitable  purposes",  we  hold  that  the  property  of  the 
Bi-State  Development  Agency,  real  and  personal,  is  used  exclu- 
sively for  purposes  purely  charitable  and  for  such  reason  is 
exempt  from  taxation.  The  intent  of  the  Legislature  that  the 
property  of  the  Agency  be  exempt  from  taxation  is  evidenced 
by  the  enactment  of  Section  70.375*  RSMo. 

We  add  the  following  caveat.  Although  its  property  is 
used  for  "purposes  purely  charitable"  within  the  meaning  of 
Article  X,  Section  6 of  the  Constitution,  the  Bi-State  Devel- 
opment Agency  is  not  a true  charity  or  charitable  institution 
within  the  meaning  of  the  dootrine  of  charitable  immunity.  The 
Agency  is  a public  corporation  Wfch  power  to  engage  in  proprietary 
functions  for  the  common  good.  Such  functions,  although  in  the 
public  interest  and  beneficial  to  the  community,  are  businesses 
in  their  fundamental  nature,  and  public  bodies  (such  as  munici- 
palities) engaged  in  such  activities  have  always  been  liable  in 
tort  for  negligence  to  the  same  extent  as  private  operators  of 
similar  enterprises.  See  Adam  Hat  Stores  v.  Kansas  City,  Mo. 
Sup.,  316  SW2d  594,  and  Riley  v.  City  of  Independence,  238  Mo. 
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671,  167  SW  1023,  1025.  The  immunity  of  true  charities  and 
charitable  institutions  from  tort  liability  is  based  on  grounds 
of  public  policy.  No  such  public  policy  exists  for  the  purpose 
of  immunizing  municipal  corporations  (which  would  include  the 
Bi-State  Development  Agency)  from  liability  for  torts  in  re- 
spect of  their  proprietary  functions. 


CONCLUSION 

The  property  of  the  Bi-State  Development  Agency,  used  for 
the  well-being,  welfare  and  convenience  of  the  Bi -State  Metro- 
politan Development  District,  is  exempt  from  taxation. 

The  foregoing  opinion,  which  I hereby  approve,  wat;  pre- 
pared by  my  Assistant  Joseph  Nessenfeld. 

Yours  very  truly, 

THOMAS  P.  EAGLETON 

Attorney  General 


JN:rp 


Opinion  No.  219  Ans.  By  Letter 
(Eichhorst ) 


July  9,  1964 


filed 


Mr.  John  A.  Owens 
Director  of  Aviation 
Division  of  Commerce  and 
Industrial  Development 
Eighth  Floor,  Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Owens: 

This  Is  In  reply  to  your  letter  of  June  9,  1964,  request- 
ing an  opinion  from  this  office  which  reads  In  part  as  follows: 

"The  city  officials  of  West  Plains  are  now 
preparing  to  submit  a request  for  matching 
funds  under  the  Memorial  Airport  Act  In 
hopes  that  an  allocation  will  be  made  dur- 
ing the  next  legislative  session.  The 
mayor  of  West  Plains  desires  to  use  evidence 
of  previous  expenditures  as  the  city's  share 
of  the  matching  funds.  Several  other  cities 
have  made  similar  requests  usually  desiring 
to  use  the  value  of  land  already  acquired 
as  the  community's  share  on  a matching  funds 
basis.  I would  appreciate  your  legal  opinion 
of  the  aforementioned  practice  under  the 
Memorial  Airport  Act." 

State  aid  to  memorial  airports  Is  provided  for  In  Section 
305.230,  RSMo  1959#  which  Is  here  set  out: 

"In  appreciation  of  the  services  of  our 
gallant  armed  forces  and  to  perpetuate 
the  memory  of  their  heroic  achievements 
In  the  war  against  Germany,  Japan  and  their 
allies  and  to  promote  the  advancement  of 
aviation  In  the  name  of  those  who  gave  their 
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lives  as  members  of  our  gallant  armed 
forces  In  the  war  against  the  aforesaid 
enemies,  cities,  towns  and  counties  are 
hereby  authorized  to  purchase  sites  and 
construct  and  operate  airfields  In  such 
counties  or  near  such  oltles  and  towns  and 
to  receive  free  technical  advice  from  the 
division  of  resources  and  development; 
provided  further,  that  when  any  city,  town 
or  county  In  Missouri  shall  certify  to  the 
governor  that  it  has  appropriated  a 
specific  sum  for  the  aforesaid  purpose  and 
is  ready  to  proceed  with  the  purchase  or 
construction  of  such  airfields  a like  sum 
not  exceeding  ten  thousand  dollars  shall  be 
allotted  to  said  city,  town  or  county  from 
the  appropriation  herein  made  for  such 
purpose  but  said  sum  shall  be  released  to 
such  city,  town  or  county  only  after  the 
division  of  resources  and  development  has 
certified  to  the  governor  that  In  their 
Judgment  the  airfield  in  question  Is  desirable 
and  in  the  Interest  of  the  development  of 
aviation  and  that  the  funds  proposed  are 
adequate  to  complete  the  project;  and,  pro- 
vided further,  that  cities,  towns  or 
counties  are  hereby  authorized  to  receive 
federal  grants  In  addition  to  all  other 
grants  or  funds  made  available  for  such 
purpose  under  this  section." 

Prom  a reading  of  this  section,  state  aid  is  only  to  be 
forthcoming  "when  any  city,  town  or  county  in  Missouri  shall 
certify  to  the  governor  that  it  has  appropriated  a specific  sum 
for  the  afore said  purpose  and  la  ready  to  proceed  with  the 
purchase  or  construction  of  such  airfields  . Thin  being  so,  it 
is  our  opinion  that  a city  may  not  use  funds  already  expended 
as  a basis  for  a like  sum  of  state  aid  under  Section  305*230, 
RSMo  1959. 


Very  truly  yours. 


TXEi  Jfjlt 


TH6mA3  F.  iAdL^TbN 
Attorney  General 


OPINION  NO.  220 
ANSWERED  BY  LETTER 


June  17,  1964 


Honorable  William  G.  McCaffree 
Prosecuting  Attorney  of  Vernon  County 
Reed  Building 
Nevada,  Missouri 

Dear  Mr.  McCaffree: 

This  is  in  answer  to  your  letter  dated  June  10,  1964, 
in  which  you  request  an  official  opinion  from  this  office. 

As  you  will  recall,  I discussed  the  contents  of  your  letter 
with  you  over  the  telephone  several  days  ago,  and  I explained 
to  you  that  the  problem  raised  in  your  letter  could  be  easily 
resolved. 

1 called  Mr.  A.  C.  Abbott,  Supervisor,  Safety  Responsibility 
Unit,  and  told  him  that  under  the  factual  situation  outlined 
by  you,  the  covenant  not  to  sue  i3  acceptable  under  the  Safety 
Responsibility  Act.  I feel  certain  that  Mr.  Abbott  will  accept 
the  covenant  not  to  sue  which  you  had  previously  sent  to  him, 
and,  of  course,  this  should  eliminate  any  problems  you  may  have 
had  with  his  office. 

Very  truly  yours, 

THOMAS  P.  EAGUBTON 

Attorney  General 


By 

Eugene  G.  Bushmann 
Assistant  Attorney  General 

EGBrbjj 
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COUNTY  BUDGET  LAW: 
SECOND  CLASS  COUNTY: 
EMERGENCY  FUND: 
CONTINGENT  FUND: 


Purchase  of  real  estate  for  addition  to 
courthouse  hy  second  class  county  may  be 
made  out  of  emergency  fund  created  under 
Section  50.540,  RSMo.  Purchase  price  may 
be  paid  over  period  of  years  if  obligation 
at  time  it  is  incurred  does  not  exceed 
annual  revenue  plus  unencumbered  balances 
from  previous  years. 


OPINION  NO.  222 

September  l6. 

Honorable  Don  E.  Burrell 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 


Dear  Mr.  Burrell: 

From  the  information  you  have  given  us  the  following 
appears  to  be  the  fact:  The  County  Court  of  Greene  County, 
a county  of  the  second  class,  is  planning  on  making  an 
extension  to  the  courthouse,  and  it  is  advantageous  to 
acquire  real  estate  contiguous  to  the  present  site  by  pur- 
chase. Under  Section  49.305*  RSMo  1959*  a county  is 
authorized  to  purchase  real  estate  and  pay  for  it  out  of  the 
"contingent  fund".  Section  50.540,  RSMo,  applicable  to 
second  class  counties,  provides  for  an  "emergency  fund", 
and  Greene  County  has  provided  for  no  contingent  fund  but 
does  have  an  emergency  fund  under  the  latter  statute.  You 
ask  (1)  what  is  the  meaning  of  the  words,  "Contingent  Fund", 
as  found  in  Section  49.305*  and  (2^  is  this  wording,  "Con- 
tingent Fund"  synonymous  with  the  "Emergency  Fund"  found  in 
Section  50.540.  We  believe  the  real  question  to  be  decided 
is  whether  a second  class  county  can  spend  money  to  expand 
the  courthouse  out  of  funds  in  the  "emergency  fund"  provided 
pursuant  to  Section  50.540. 

You  also  ask  if  the  county  could  contract  for  the 
purchase  of  the  land  for  a period  of  time  paying  Three  to 
Four  Thousand  Dollars  a year. 

Section  49*305  is  as  follows: 

"Sites  for  courthouse,  jail,  etc., 
may  acquire — funds  from  which  payment 
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authorized. — The  county  court-  of 
any  county  may  acquire  by  purchase, 
for  the  county.  Improved  or  unimproved 
real  estate  for  a site  for  a court- 
house, Jail  or  poorhouse  or  infirmary; 
or,  when  the  county  owns  the  site  may 
acquire  by  purchase  improved  or  unim- 
proved real  estate  as  an  addition  to 
or  enlargement  of  the  site.  The  county 
court  may  pay  for  the  real  estate 
acquired  out  of  any  money  in  the 
county  treasury  belonging  to  the  con- 
tingent fund  or  out  of  any  surplus 
in  any  other  fund  at  the  close  of  any 
fiscal  year,  after  the  payment  of  all 
warrants  drawn  during  the  year  against 
the  fund  and  of  all  other  previously 
issued  and  outstanding  warrants 
against  the  fund.” 

It  will  be  noted  that  the  county  court  may  pay  for 
the  real  estate  acquired  out  of  any  money  in  the  county 
treasury  belonging  to  the  contingent  fund.  Section 
49.310  provides  that  a county  may  "erect  and  maintain" 
a courthouse  and  "may  acquire  a site,  construct,  recon- 
struct, remodel,  repair,  maintain  and  equip"  said  court- 
house. The  county  court  may  issue  bonds  as  provided  by  the 
general  law  covering  the  issuance  of  bonds  for  said  purposes. 

Section  50.540  provides  that  counties  of  the  second 
class  shall  maintain  an  "amount  equal  to  not  less  than  three 
percent  of  the  total  estimated  general  fund  revenues  as  an 
'emergency  fund',"  and  that  any  time  during  the  year  the 
county  court  in  counties  of  class  two  may  transfer  funds 
from  the  emergency  fund  to  any  other  appropriation  upon  the 
recommendation  of  the  budget  officer  but  that  said  transfer 
shall  be  made  only  for  unforeseen  emergencies  and  only  upon 
unanimous  vote  of  the  county  court. 

Reading  these  two  sections  together,  the  question  arises, 
is  the  "contingent  fund",  referred  to  in  Section  49.305*  and 
the  "emergency  fund",  referred  to  in  Section  50.540,  one  and 
the  same  fund.  We  believe  that  the  answer  is  in  the  affirma- 
tive, and  that  the  money  in  the  "emergency  fund"  could  be 
used  for  the  purchase  of  the  property  in  question  for  the 
following  reasons: 
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The  designation  "contingent  fund"  and  "emergency 
fund"  is  frequently  used  interchangeably.  For  example. 
Section  50.680,  although  referring  to  counties  of  the 
third  and  fourth  classes,  provides  that  the  county  court 
shall  set  aside  a fund  "for  the  contingent  and  emergency 
expense  of  the  county".  These  two  designations  of  funds 
are  synonymous  and  interchangeable. 

An  "emergency  fund"  has  been  defined  as  being  the 
same  as  a "reserve  fund".  State  v.  Vandiver  (Mo.),  Ill 
S.W.  911 , l.c.  9195  "The  term  is  'reserve  or  emergency 
fund.'  The  words  'reserve'  and  'emergency'  are  there 
both  used  as  adjectives  qualifying  the  same  noun,  and, 
as  such,  are  convertible  terms." 

The  Supreme  Court  of  Missouri  has  held  that  the 
replacement  of  road  machinery  could  be  made  from  "contin- 
gent and  emergency  funds".  Everett  v.  County  of  Clinton, 
282  S.W.  2d  30.  Here,  the  county  court  had  set  up  a 
"contingent  and  emergency"  fund.  This  fund  was  used  for 
replacement  of  road  graders.  An  injunction  suit  was 
brought  wherein  it  was  claimed  that  the  use  of  this  fund 
was  illegal  for  the  reason  that  the  need  for  replacement 
could  have  been  foreseen  and  was  not  a "contingency  or 
emergency  matter".  The  court  held  at  l.c.  42: 

"*  * * The  possible  or  probable  expense 
for -rentals  on,  or  for  the  purchase 
price  of  new  motor  graders  to  be  leased 
or  purchased,  when  the  county  court 
decided  it  was  necessary  to  trade  in  the 
old  ones  and  get  new  ones,  was  a con- 
tingent expense.  * * *" 

r * • • • 

This  opinion  holds  that  any  expenditure,  the  need 
for  which  arises  during  the  year,  even  though  It  could 
have  been  anticipated  is  a "contingent  or  emergency" 
expenditure  and  can  be  made  from  the  county  treasury  if 
there  is  money  available. 

The  courts  of  this  state  have  used  the  words,  con- 
tingent and  emergency  funds,  interchangeably.  (Everett 
v.  County  of  Clinton,  supra),  and  they  have  held  that 
contingent  and  emergency  expenses  are  to  be  included  in 
any  legitimate  expense  or  lawful  expenditure  that  the 
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county  is  authorized  to  make  if  there  is  actually  money 
in  the  county  treasury  available. 

The  case  of  State  ex  rel.  v.  Cribb  (Mo.  Sup-.).,  273 
S.W.  2d  246,  also  holds  that  funds  in  other  categories-  .. 
may  be  used  for  "any  lawful  purpose"  provided  "there  is 
actually  on  hand  in  cash  fluids  sufficient  to  pay  all 
claims"  in  all  other  classes. 

Under  the  authority  of  these  definitions  and  „the 
cited  law,  with  reference  to  construction  of  courthouses, 
expenditures  made  from  the  contingent  fund  referred  to  in 
Section  49.305  may  be  made  from  the  emergency  fund  in 
Section  50.540. 

In  answer  to  your  last  question  concerning  the  period 
of  time  and  the  method  of  payment  for  the  acquired  property, 
you  may  purchase  the  desired  property  with  payments  extend- 
ing over  a period  of  years  provided  you  do  not  exceed  the 
restrictions  imposed  by  Article  VI,  Section  26(a)  of  the 
Constitution  of  Missouri,  1945.  This  provision  is  as 
follows : 

"No  county  * * * shall  become  indebted 
in  an  amount  exceeding  in  any  year  the 
income  and  revenue  provided  for  such 
year  plus  any  unencumbered  balances 
from  previous  years,  except  as  other- 
wise provided  in  this  constitution." 

State  ex  rel.  v.  Cribb,  supra,  states  at  l.c.  250: 

"The  object  of  the  constitutional 
provision.  Sec.  26(a)  of  Article  VI, 
and  the  ‘County  Budget  Laws,’  supra, 
is  to  compel  counties  and  municipalities 
to  operate  on  a cash  basis.  In  other 
words,  the  governing  body  may  not  obligate 
the  county  or  municipality  in  a sum  in 
excess  of  the  revenue  provided  for  any 
one  year.  The  sum  available  to  be  spent 
in  any  one  year  is  the  revenue  provided 
for  that  year  ’plus  any  unencumbered 
balances  from  previous  years.’  * * *" 
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Honorable  Don  E.  Burrell 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  purchase 
of  real  estate  for  an  addition  to  the  courthouse  by  a 
county  of  the  second  class  may  be  made  as  provided  for 
in  Section  49-305*  RSMo,  out  of  the  emergency  fund  created 
under  Section  50-540,  RSMo,  provided  there  is  unanimous 
approval  by  all  of  the  county  judges  for  such  expenditure. 

t 

It  is  further  the  opinion  of  this  office  that  the 
purchase  prioe  may  be  extended  over  a period  of  time, 
provided  the  obligation  at  the  time  it  is  incurred  does 
not  exceed  the  annual  revenue  (plus  unencumbered  balances 
from  previous  years),  as  provided  in  Section  26(a)  of 
Article  VI  of  the  Constitution  of  Missouri,  1945- 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  0.  Hampton  Stevens. 


Yours  very  truly. 


Attorney  General  V 


Opinion  No.  225  Ans.  By  Letter 
(Randolph) 


August  18,  1964 


FILED 


Honorable  Oladys  B.  Stewart 
Prosecuting  Attorney 
Douglas  County 
Ava,  Missouri 

Dear  Mrs.  Stewart t 

This  letter  is  in  answer  to  your  request  for  an  opinion 
of  this  office  in  regard  to  whether  a local  school  board  can 
terminate  a teacher's  contract  when  he  reaches  the  age  of 
sixty- seven. 

Section  169.050,  RSMo  1959#  governing  retirement  systems 
in  districts  of  less  than  seventy-five  thousand  population, 
provides  in  subsection  1 for  compulsory  retirement  at  the  age 
of  seventy  years.  Subsection  2 permits  retirement  under  the 
age  of  seventy  years  in  certain  circumstances,  at  the  option 
of  the  teacher. 

Section  I63.IOO,  RSMo  1959#  states  that  a school  board 
has  no  power  to  dismiss  a teacher.  It  follows  that  a local 
school  board  has  no  right  to  terminate  a subsisting  teacher's 
contract  when  he  reaches  the  age  of  sixty-seven  for  that 
reason.  However,  the  board  may  elect  not  to  re-employ  a teacher 
for  the  ensuing  year  pursuant  to  Section  163.090,  RSMo  Cum. 

Supp.  1963#  for  any  reason. 

Section  163.090,  RSMo  Cum.  Supp.  1961,  provides  that  a 
school  board  shall  notify  in  writing  each  teacher  concerning 
his  re-employment  on  or  before  the  15th  of  April  of  the  year 
in  which  the  contract  then  in  force  expires.  A tie  vote  of  the 
board  on  re-employment  shall  constitute  employment  for  the 
ensuing  school  year,  as  will  failure  of  the  board  to  give  the 
required  notice.  This  section  does  not  establish  tenure  for 
teachers  but  contemplates  the  execution  of  a new,  specific  and 


Honorable  Qladys  B.  Stewart 
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dlatinct  contract  for  each  year.  State  ex  rel.  Joalln  v. 

School  Diet.  Ho.  7 of  Jasper  County,  App.,  302  SW2d  497.  It 
follows  that  If  a majority  of  the  whole  board  votes  against 
re-employing  any  teacher  because  he  has  attained  the  age  of 
sixty-seven  and  written  notice  of  the  decision  not  to  re-employ 
is  given  such  teacher  on  or  before  April  15th,  such  action  is 
valid. 


Very  truly  yours. 


DLBslt 


wwkfe"y:  sAatjfltoN 

Attorney  General 


Opinion  No.  226 
Answered  by  Letter 


July  31,  1964 


Honorable  Paul  0.  Hess,  Jr. 

Prosecuting  Attorney 
Macon  County  Courthouse 
Macon,  Missouri 

Dear  Mr.  Hess: 

Your  request  for  an  opinion  of  this  office  reads  as 
follows: 

*'In  a civil  case  (pertinent  to  the  adoption 
of  a child),  wherein  a defendant  parent  is 
Initially  represented  by  employed  counsel 
but  has  now  had  filed  through  such  counsel 
an  affidavit  stating  that  such  defendant 
has  used  all  available  funds  and  yet  wishes 
to  appeal  from  the  Circuit  Court  decision 
and  as  a poor  person  to  secure  a copy  or 
copies  of  the  transcript  of  record  necessary 
for  rueh  appeal,  from  what  source,  if  any, 
may  funds  be  secured  for  payment  to  the 
Court  Reporter  of  the  transcript  copies? " 

Section  485.100(2),  V.A.M.S.  1949,  provided: 

".  . • any  judge  may,  in  his  discretion, 
order  a transcript  of  all  or  any  part  of 
the  evidence  or  oral  proceedings  for  his 
own  use,  and  the  court  reporter •s“7ees"T  . . 
shall  be  taxed  in  the  same  manner  as  other 
costs  in  the  case;" 

Section  485.100  V.A.M.S.  1949,  was  amended  in  1955  to 
provide » 


".  , . Any  Judge,  in  his  discretion,  may 
order  a transcript  of  all  or  any  part  of 
the  evidence  or  oral  proceedings,  and  the 
court  reporter's  fees  for  making  the  same 
shall  be  paid  by  the  county,  upon  a voucher 
approved  by  the  court,  and  taxed  against 
the  state  or  county  as  may  be  proper.  . . ." 


Honorable  Paul  D.  Hess,  Jr 


The  1955  statute  gives  the  judge  discretion  in  ordering  a tran- 
script, to  be  paid  for  by  the  county.  This  would  indicate  a 
legislative  intent  to  broaden  the  Judge* s power  to  order  transcripts 
by  dropping  the  provision  of  the  1949  statute  "for  his  own  use." 

By  the  dropping  of  restrictive  words  in  a statute,  the  legislative 
Intent  is  Inferred  to  broaden  the  effect  of  the  statute.  Also, 
the  words  are  general  words  in  nature  and  should  be  liberally 
construed.  Thus,  we  are  of  the  opinion  that  a poor  civil  defend- 
ant may  properly  be  allowed  a transcript  for  appeal  at  the  Judge* s 
discretion.  In  addition,  the  legislature  granted  discretion  in 
the  Judge  to  order  a transcript.  This  Indicates  the  statute  is 
to  have  broad  and  comprehensive  application. 

A related  statute.  Section  514.040  RSHo  1959*  which  provides 
for  poor  plaintiffs,  has  been  Interpreted  to  allow  a free  tran- 
script for  appeal  to  poor  plaintiffs.  State  ex  rel.  LaRue  v. 
Hitchcock,  171  Mo.  App.  109,  153  SW  546.  Since  it  is  within  the 
Judge* s discretion  to  allow  the  transcript  for  poor  plaintiffs, 
it  would  not  seem  an  abuse  of  discretion  to  allow  poor  defendants 
a transcript  for  appeal,  nils  case  also  indicates  the  long  legis- 
lative history  of  Missouri  to  open  their  courts  to  those  without 
financial  means.  In  addition.  Section  485.100  specifically  allows 
criminal  defendants  transcripts  for  appeals.  Thus,  in  view  of 
Section  485.100  RSMo  1959#  and  Section  514.040  RSMo  1959  which 
clearly  allows  transcripts  for  appeal  to  poor  plaintiffs  and 
criminal  defendants,  we  do  not  feel  the  legislature  intended  to 
deny  poor  defendants  the  same.  These  statutes,  as  a whole, 
indicate  legislative  Intent  to  carry  out  the  mandates  of  Article  I, 
Section  14  of  the  Constitution  of  Missouri  which  provides: 

"That  the  courts  of  Justice  shall  be  open 
to  every  person,  and  certain  remedy  afforded 
for  every  injury  to  person,  property  or 
character,  and  that  right  and  Justice  shall 
be  administered  without  sale,  denial  or  delay." 

It  is  the  apparent  purpose  of  the  1955  amendment  to  include 
all  possible  groups  and  situations  so  that  our  courts  will  be 
open  to  all,  regardless  of  financial  ability. 

In  view  of  the  1955  amendment  to  Section  485.100  RSMO  1949* 
allowing  a court  discretion  in  ordering  transcripts  by  deleting 
all  restrictive  language  and  Article  I*  Section  14,  of  the 
Missouri  Constitution  and  the  related  Missouri  statutes,  we  are 
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Honorable  Paul  D.  Hess*  Jr. 


of  the  opinion  that  a Judge  may  allow  a poor  civil  defendant 
a transcript  for  appeal,  the  oost  of  which  transcript  shall 
be  paid  by  the  county. 


Yours  very  truly. 


THOMAS  P.  EAOLSTON 

Attorney  General 


JD:df 


r-xif 


CHAUFFEURS ' LICENSE: 
COMPENSATION  FOR  SERVICES: 
REGULAR  OPERATION: 


A sheet  metal  worker  is  not  required 
to  have  a chauffeur's  license. to  op- 
erate his  employer's  trucks  if  the 
trips  are  so  occasional  and  infre- 
quent that  they  are  not  part  of  the 
employee's  duties. 


OPINION  NO.  227 


August  5,  1964 


Honorable  Bill  D.  Burlison 
Prosecuting  Attorney 
Cape  Girardeau  County 
70o  Broadway 

Cape  Girardeau,  Missouri  63701 

t 

Dear  Mr.  Burlison; 

This  is  in  reply  to  your  opinion  request  In  which  you 
state : 


FI  LED 

22  7 


"This  Is  an  Inquiry  in  regard  to  the 
requirement  for  a chauffeur's  license 
under  Section  302.010  in  the  following 
situation. 

"A  local  sheet  metal  heating  and  air- 
conditioning  contractor  hires  from 
twelve  to  sixteen  men  and  has  one  or 
two  pickup  trucks.  Occasionally  If  a 
particular  part  or  piece  of  material 
will  be  needed  while  this  crew  is  work- 
ing on  a Job,  one  of  the  3heet  metal 
workers  who  is  most  expendable  at  the 
time  will  drive  the  pickup  .truck  to 
the  parts  or  supply  company,  purchase 
the  item  needed  and  return  it  to  the 
site  of  construction.  This  driver  is 
paid  for  being  a sheet  metal  worker  and 
his  trips  will  be  infrequent,  as  the 
next  time  the  situation  arises  a co-worker 
may  very  well  run  the  same  type  of  errand. 

11  Is  this  driver  required  to  have  a 
chauffeur's  license  under  Section  302.010, 
V.A.M.S.  1959?" 


Honorable  Bill  D.  Burllson 


We  are  of  the  opinion  that  the  described  sheet  metal  workers  are 
not'  chauffeurs  within  the  meaning  of  the  statute.  Section 
302.010,  RSMo  1959 , provides  as  follows: 

" Definitions. — When  used  in  this  chapter 
the  following  words  and  phrases  mean: 

"(l)  'Chauffeur1,  an  operator  who  operates 
a motor  vehicle  in  the  transportation  of 
persons  or  property,  and  who  receives  com- 
pensation for  such  service  in  wages,  salary, 
commission  or  fare;  or  who  as  owner  or  em- 
ployee operates  a motor. vehicle  carrying 
passengers  or  property,  for  hire;  or  who 
regularly  operates  a commercial  mot8r  vehicle 
of  another  person  in  the  course  of,  or  as  an 
incident  to  his  employment,  but  whose  prin- 
cipal occupation  is  not  the  operating  of  such 
motor  vehicle;” 

This  statute  sets  out  three  separate  definitions  for  determining 
who  is  a chauffeur.  It  is  clear  that  an  operator  does  not  come 
within  the  first  provision  of  Section  302.010  unless  he  operates 
a motpr  vehicle  in  the  transportation  of  persons  or  property  and 
receives  compensation  therefor.  It  was  so  held  in  an  opinion  of 
this  office.  No.  88  rendered  under  date  of  July  6,  1953  to 
Stewart  E.  Tatum,  a copy  of  which  opinion  we  enclose:* 

/ • 

Since  the  stipulated  facts  indicate  that  parts  are  needed 
only  "occasionally"  and  the  drivers  are  chosen  by  whoever  is 
”most  expendable  at  the  time"  and  the  duty  is  not  assigned  to 
any  particular  employee  and  each  employee 's Strips  are  win- 
frequent",  it  is  our  opinion  that  a chauffeur's  license  is  not 
required.  It  appears  that  the  infrequent  driving  is  not  part 
of  the  duties  and  services  for  which  the  sheet  metal  worker  is 
directly  compensated. 

This  construction  would  seem  Justified  by  reference  to  the 
third  definition  in  the  statute  in  which  the  legislature  indicates 
its  intent  with  regard  to  driving  as  an  "incident  of  other  em- 
ployment." 

A slightly  different  set  of  facts  may  indicate  that  the 
workers  are  more  than  infrequent  drivers  on  occasional  trips  or 
that  the  duty  is  assigned  or  sufficiently  fixed  that  compensa- 
tion is  paid  for  the  service  of  driving  as  part  of  the  total 
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employee's  duties  and  a license  would  be  required. 

The  second  statutory  definition  would  not  seem  involved 
in  your  request. 

The  third  definition  provides  that  a chauffeur  is  one 
"who  regularly  operates  a commercial  vehicle  of  another  person 
in  the  course  of  or  as  an  incident  to  his  employment  but  whose 
principal  occupation  is  not  the  operation  of  such  vehicle." 
(Emphasis  ours.)  The  sheet  metal  workers  do  not  come  within 
this  definition  because  they  are  apparently  not  "regular" 
operators.  Friedman  v.  Maryland  Casualty  Co.,  228  Mo.App.  680, 
71  SW2d  491  (1934). 


CONCLUSION 


It  is  the  opinion  of  this  office  that  sheet  metal  workers 
who  infrequently  use  their  employer's  trucks  to  pick  up  needed 
parts  or  materials,  the  worker  who  can  most  easily  be  spared 
from  the  job  at  the  time  being  designated  to  make  such  trips, 
are  not  required  to  have  a "chauffeur 's" license  in  order  to 
operate  such  trucks. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  C.  B.  Burns,  Jr. 


Yours  very  truly. 


Attorney  General 


Enc . 


OPINION  NO.  229 
(Answered  by  Letter-Stevens) 


June  24,  1964 


Honorable  Robert  P.  C.  Wilson,  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 

Dear  Mr.  Wilson: 

In  your  letter  of  June  13,  1964,  you  request  an 
official  opinion  of  this  office.  You  state  as  follows: 

"Hon.  Andrew  Jackson  Higgins,  Judge 
of  the  Sixth  Judicial  Circuit,  recently 
resigned.  Judge  Higgins  had  filed  for 
nomination  for  re-election  on  the 
Democratic  ticket.  He  was  the  only 
candidate  on  the  Democratic  ticket  and 
there  was  no  candidate  on  the  Republican 
ticket.  The  resignation  occurred  after 
the  last  day  on  which  a candidate  may 
file  for  office  for  the  primary  election.” 

Your  first  question  is,  !,Hov;  may  the  vacancy  on  the 
Democratic  Party  ticket  be  filled?",  and  second,  "May  the 
Republican  Party  enter  a candidate  since  they  did  not 
have  a candidate  filed  for  nomination  in  the  Primary?" 

We  are  enclosing  a copy  of  an  official  opinion  of  this 
office  written  on  September  18,  1956,  to  Honorable  John  W. 
Mitchell,  Secretary  of  the  Jackson  County  Board  of  Election 
Commissioners,  at  Independence,  Missouri,  which  opinion 
we  believe  answers  your  questions. 


Honorable  Robert  P.  C.  Wilson,  III 


Section  120.550,  RSMo  1959 » has  several  slight  changes 
from  the  one  set  out  in  the  opinion,  and,  therefore,  we 
quote  the  present  section  of  the  statute: 

"Party  committee  to  make  nominations, 
when. — 1.  The  party  committee  of  the 
county,  district  or  state,  as  the  case 
may  be,  shall  have  authority  to  make 
nominations  in  the  following  cases: 

"(1)  When  a vacancy  in  the  candidates 
for  nomination  as  a party  candidate  for 
election  to  any  office  shall  occur  by 
reason  of  death  or  resignation  after  the 
last  day  in  which  a person  may  file  as 
a candidate  for  nomination; 

"(2)  When  any  person  nominated  as  the 
party  candidate  for  any  office  shall  die 
or  resign  before  election; 

"(3)  When  a vacancy  in  office  which  is 
to  be  filled  for  the  unexpired  term  at 
the  following  general  election  shall  occur 
after  the  last  day  in  which  a person  may 
file  as  a candidate  for  nomination. 

"2.  nominations  to  fill  vacancies  caused 
by  death  shall  be  filed,  as  the  case  may 
be,  either  with  the  secretary  of  state 
not  later  than  fifteen  days  before  the  day 
fixed  by  law  for  the  election  of  the 
person  in  nomination  or  with  the  election 
authority  not  later  than  ten  days  before 
such  election.  Nominations  to  fill  vacan- 
cies caused  by  resignation  or  withdrawal 
of  a candidate  shall  be  filed  with  the 
secretary  of  state  or  election  authority 
not  later  than  thirty  days  before  the  day 
fixed  for  the  election. 

"3.  No  name  shall  be  allowed  on  the  ballot 
until  the  required  fee  has  been  paid." 
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You  will  note  that  under  this  statute  when  a candidate 
withdraws  before  the  Primary  but  after  the  last  day  for 
filing  as  a candidate  for  nomination,  the  party  committee 
of  the  district  shall  have  authority  to  nominate  a candidate. 
Section  120. 800,  RSMo  1959,  provides  that  the  county  committees 
shall  meet  and  elect  a chairman  and  vice-chairman,  one  of  whom 
shall  be  a woman,  and  that  the  chairman  and  vice-chairman  of 
each  of  the  several  counties  of  the  Sixth  Judicial  District 
would  comprise  the  party  committee  of  that  district.  Since 
Judge  Higgins  was  the  only  candidate  and  he  has  withdravm, 
the  Democratic  Judicial  Committee  of  the  Sixth  Judicial 
Circuit  may  nominate  a candidate  for  the  office  on  the 
Democratic  ticket. 

The  Republican  Party  cannot  make  a nomination  as  no 
vacancy  occurs  as  a result  of  ’’death  or  resignation"  of 
their  candidate. 

We  call  your  attention  to  Section  120.545,  RSMo  Cum. 

Supp.  1963,  which  applies  when  more  than  one  candidate  filed 
on  the  same  party  ticket.  This  section  does  not  apply  here 
as  the  candidate  that  withdrew  was  the  only  one  filing  on 
that  party  ticket. 

Therefore,  pursuant  to  the  provisions  of  Section  120.550, 
RSMo,  the  sole  candidate  for  Circuit  Judge  having  withdrawn 
after  the  close  of  the  filing  period  for  the  Primary  election, 
the  Democratic  Judicial  Committee  may  nominate  a candidate. 
Because  no  elector  has  filed  as  a Republican  candidate  for 
the  office  of  Circuit  Judge,  his  party  committee  may  not  now 
name  a candidate. 


Very  truly  yours. 


OHS/fh 


THOMAS  F.  EAGLETON 

Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  Country-Wide  Life 

Insurance  Company. 


Opinion  No.  230 


July  10,  1964 


Mr,  RdAph  H.  Duggins,  Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Duggins s 

This  opinion  is  in  answer  to  your  letter  of  June  15, 

1964  with  which  you  submitted  to  this  office  an  exact  copy  of 
a Declaration  of  Intention,  including  Articles  of  Incorporation, 
filed  by  the  original  incorporators  of  the  proposed  Country- 
wide Life  Insurance  Company.  Also  forwarded  with  your  letter  was  a 
proof  of  publication  of  the  document  referred  to  as  required  by 
Section  376.070,  RSMo  1959.  Finally,  you  forwarded  to  us  a copy 
of  a letter  addressed  to  this  office  on  June  4,  1964  from 
Countryside  Casualty  Company  objecting  to  the  use  of  the  name 
Country-Wide  Life  Insurance  Company  by  the  proposed  company. 

I have  been  in  touch  with  the  attorney  who  represents  the 
proposed  company  and  he  informs  me  that  it  is  their  intention,  in 
order  to  expedite  matters  and  to  eliminate  any  possible  objections, 
to  change  the  name  of  the  proposed  company  from  Country-Wide  Life 
Insurance  Company  to  All  American  Life  Insurance  Co. 

In  terms  of  the  selection  of  the  name  of  a company,  I 
believe  it  has  been  the  past  practice  to  pretty  much  leave  same 
up  to  your  discretion  and  nothing  contained  herewith  is  intended 
to  trespass  on  your  prerogative  in  this  regard.  However,  insofar 
as  this  office  is  concerned,  the  proposed  change  of  name  is  per- 
fectly satisfactory  with  us  and  if  the  name  is  changed  as  proposed, 
we  would  then  deem  the  Declaration  and  the  Articles  of  the  proposed 
company  to  be  in  compliance  with  Sections  376.010  to  376.670, 

RSMo  1959  and  not  inconsistent  with  the  Constitution  and  laws  of 
this  State  and  the  United  States, 


Mr.  Ralph  H.  Duggins  - 
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July  10,  1964 


Finally,  as  was  the  case  with  Covenant  Security  Insurance 
Company,  we  do  not  believe  that  this  change  ox  name  necessitates 
republication  and  that  once  you  approve  the  new  name,  then  the 
charter  should  be  issued  in  that  new  name. 

Yours  very  truly. 


TFKioh 


THOMAS  F.  EAGLETOI. 
Attorney  General 


Opinion  No.  231 

Answered  by  Letter  (McFadden) 


July  2,  1964 

TTledI 

lc2^/  J 

Honorable  J.  R.  Pritz 
Prosecuting  Attorney 
Pettis  County  Courthouse 
Sedalia,  Missouri 

Dear  Mr.  Fritz: 

You  ask  If  an  accused,  who  has  reached  the  age  of  seventeen 
but  Is  not  yet  twenty-one  may  waive  preliminary  hearing  on  a 
felony  charge  In  Magistrate  Court  either  when  represented  by 
counsel  or  when  not  represented  by  counsel. 

Assuming  that  the  accused  had  not  been  declared  a ward  of 
the  Juvenile  Court  prior  to  attaining  age  seventeen,  which  would 
necessitate  a special  hearing  before  he  could  be  proceeded 
against  at  all  ($211,071,  RSMo  1959)*  he  may  be  prosecuted  as 
an  adult  and  as  such  may  waive  preliminary  hearing,  whether 
represented  by  counsel  or  not. 

Of  course,  no  waiver  of  preliminary  hearing  may  be  considered 
valid  unless  the  accused  knows  of  the  advantage  he  Is  surrendering, 
if  any,  and  does  so  intelligently.  The  age  and  experience  of 
an  accused  Is  one  of  the  things  which  must  be  considered  In 
determining  his  capacity  to  waive  any  of  his  rights,  Edwards  v. 
Nash,  303  SW2d  211. 

The  basic  requirement  Is  that  no  unjust  advantage  be  taken 
of  the  accused  which  would  result  In  prejudicial  matter  being 
obtained  and  used  against  him  later  at  trial.  White  v.  Maryland, 

373  U.S.  39,  10  L.Bd.2d  193*  This  applies  to  all  persons  accused 
of  crime,  but  extra  precaution  should  be  taken  where  It  appears 
that  the  youth  of  an  offender  may  have  some  bearing  on  his  ability 
to  assess  his  own  needs  and  make  Intelligent  decisions  thereon. 


Honorable  J.  R.  Fritz 
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We  have  alluded  to  this  matter  In  a previous  opinion  about 
appointment  of  counsel  to  represent  the  indigent  in  Magistrate 
Court  (#207*  June  21 , 19^3,  to  Honorable  Robert  A.  Young),  and 
enclose  a copy  thereof  for  your  use.  The  subject  of  your  present 
Inquiry  appears  beginning  on  page  6 of  that  opinion. 

Very  truly  yours. 


HLMskd 

Snc. 


THOMAS"?.  SJCTOTOTT 

Attorney  General 


OPINIONS  NO.  216  and  No.  232 
Answered  by  Letter 


July  13,  1964 


Honorable  Gladys  B.  Stewart 
Prosecuting  Attorney 
Douglas  County 
Ava,  Missouri 

Dear  Mrs.  Stewart: 


This  letter  Is  in  response  to  your  requests  of  June  3, 
1964,  and  June  16,  1964,  for  information  regarding  office  and 
travel  expenses  of  the  county  superintendent  of  Douglas 
County.  In  your  letter  of  June  3,  1964,  you  inquire: 

"The  County  Court  of  my  county  would 
like  to  know  just  exactly  what  expenses 
they  must  pay  for  the  County  Superinten- 
dent of  Schools,  particularly  in  connection 
with  mileage  and  office.  There  is  only  one 
three-director  district  in  the  county  and 
two  reorganized  grade  districts  and  one 
reorganized  high  school  district.  The 
last  three  districts  are  six-director 
districts.  The  court  needs  to  know  what, 
if  any,  expenses  incurred  by  the  County 
Superintendent  of  Schools  in  the  Ax- 
director  districts  are  expenses  they 
should  pay  from  county  revenue." 


Your  inquiry  lacks  specificity  as  to  what  items  of 
office  or  travel  expense  are  in  question.  However,  we  will 
attempt  to  point  out  some  of  the  laws  generally  applicable  to 
office  and  travel  expense  of  the  county  superintendent  of 
Douglas  County.  We  note  that  Douglas  is  a county  of  fourth 
class. 


As  to  the  office  expenses  of  county  superintendents  in  a 
fourth  class  county:  Clerical  assistance  expense  is  paid  by 
the  state  up  to  $750.00.  Amounts  over  $750.00  must  be  paid  by 


Honorable  Gladys  B.  Stewart 


the  county.  Clerical  supplies  must  be  furnished  by  the 
county.  Section  167.030,  RSMo  1959,  provides: 

" * * * He  shall  keep  his  office  at  the 
county  seat,  or  at  some  other  place  in 
the  county  where  a court  of  record  is 
held,  and  the  county  court,  by  order  of 
record,  shall  designate  where  the  super- 
intendent shall  keep  his  office,  and  for 
this  purpose  the  county  shall  supply  him 
with  a suitable  room,  properly  furnished, 
wherein  all  records,  books,  papers,  furniture 
and  other  property  thereto  belonging  shall 
be  securely  kept;  anddfc  the  expiration  of 
his  term  of  office  he  shall  turn  the  same  over 
to  his  successor  in  good  condition,  and  said 
county  court  shall  supply  the  superintendent 
with  all  necessary  record  books,  stationery 
and  postage  stamps  for  properly  conducting 
the  business  of  his  office,  and  shall  allow 
all  necessary  printing  of  notices  and  cir- 
culars of  information,  the  same  to  be  paid 
for  by  warrant  drawn  upon  the  county  treasurer." 

As  to  mileage  and  travel  expenses  of  the  county  super- 
intendent in  a fourth  class  county:  As  stated  in  Section 
167.270  quoted  inf re,  when  a county  superintendent  furnishes 
his  own  conveyance  mileage  shall  be  seven  cents  per  each 
actual  and  necessary  mile  traveled.  Enclosed  herewith  is 
Opinion  Mo.  75  (2-19-48)  to  James  T.  Riley  which  holds  that 
necessary  meals  and  lodging  are  to  be  considered  as  part  of 
travel  expense. 

Traveling  and  clerical  assistance  expenses  of  county 
superintendents  of  fourth  class  counties  are  provided  for  in 
Section  167.270,  RSMo  1959  which  states: 

"The  county  superintendent  of  public 
schools  shall  be  allowed  out  of  the 
county  treasury  not  to  exceed  twenty- 
five  per  cent  of  his  annual  salary  for 
actual  and  necessary  traveling  expenses. 

The  coun ty  superintendent  of  public 
schools  Bhall  be  permitted  to  employ 
clerical  assistance,  to  whom  there  shall 
be  paid  not  less  than  seven  hundred 
and  fifty  dollars  nor  more  than  one 
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thousand  five  hundred  dollars  annually 
to  be  determined  and  fixed  by  the  county 
court,  seven  hundred  and  fifty  dollars 
of  which  shall  be  paid  by  the  state  out 
of  the  state  school  moneys,  the  same  to  be 
included  by  the  state  board  of  education 
as  a part  of  the  apportionment  made  before 
August  thirty-first  of  each  year . The 
county  court  shall,  upon  presentation  of 
his  bill  properly  setting  forth  his 
actual  and  necessary  expenditures  for 
traveling  expenses  draw  a warrant  upon 
the  county  treasury  for  the  payment  of 
same.  The  county  treasurer  shall  upon 
presentation  of  a proper  bill  by  such 
clerical  employee,  or  employees,  such 
bill  having  been  approved  by  the  county 
superintendent  and  audited  by  the  county 
court  draw  a warrant  each  month  for 
payment  of  3ame  out  of  moneys  provided 
by  the  state  for  such  purpose,  and  the 
county  court  shall  upon  presentation 
of  a proper  bill  by  such  clerical  employee, 
or  employees,  such  bill  having  been 
approved  by  the  county  superintendent, 
draw  a warrant  each  month  upon  the  county 
treasury  for  that  part  of  the  compensation 
for  such  purpose  in  excess  of  that  pro- 
vided by  the  state;  provided,  when  the 
county  superintendent  shall  furnish  his 
own  conveyance,  the  rate  allowed  for 
mileage  shall  be  seven  cents  per  mile  for 
each  mile  actually  and  necessarily 
traveled;  provided  further,  that  all 
warrants  in  payment  for  clerical  hire 
shall  be  drawn  in  favor  of  the  person  or 
persons  who  render  such  services,  and  in 
no  case  shall  the  county  superintendent 
personally  receive  any  part  thereof." 

Prom  your  letter  it  appears  you  are  also  concerned  with 
the  effect  reorganization  of  school  districts  has  upon  the 
duties  and  compensations  of  county  superintendents.  Enclosed 
herewith  is  Opinion  No.  56  (4-4-61)  to  Elva  D.  Mann.  Prom 
this  opinion  you  will  note  the  following:  The  covin ty  super- 
intendent has  the  duty  to  supervise  transportation  of  only 
common  school  districts.  Section  I67.O5O,  RSMo  1959*  He  has 
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no  duty  to  supervise  transportation  In  any  other  type  dis- 
trict. The  duty  of  the  county  superintendent  to  supervise 
the  preparation  of  budgets  extends  only  to  districts  that 
do  not  employ  a superintendent  who  devotes  at  least  one-half 
of  his  time  to  the  direct  work  of  supervising.  Sections 
167.240,  167.040,  RSMo  1959. 

Your  county  superintendent  is  to  be  paid  out  of  the 
county  treasury  for  all  "actual  and  necessary  traveling 
expenses".  Section  167.270.  Generally  speaking,  your  county 
superintendent  is  entitled,  within  the  limits  of  Section 
167.270  to  actual  and  necessary  travel  expenses  which  are 
incurred  in  the  performance  of  his  official  duties.  As  to 
those  school  districts  where  the  county  superintendent  has 
no  duty  to  supervise  transportation  or  the  preparation  of 
budgets,  obviously  he  could  not  incur  any  "necessary  traveling 
expenses"  as  supervisor  of  transportation  or  budget  preparation 
and  thus  not  entitled  to  any  payment.  However,  so  far  as  the 
county  superintendent  is  acting  in  the  performance  of  his 
official  duties  he  would  be  entitled  to  reimbursement  for 
actual  and  necessary  travel  expense  within  the  limits  of 
Section  167.270. 

If  the  above  information  is  insufficient  to  answer  the 
particular  questions  before  you,  we  will  be  happy  to  consider 
specific  questions. 


Yours  very  truly. 


THOMA'S  r.TSBEETOM 

Attorney  General 


LCD rdf 

Enclosures(2) 


OPINION  NO.  233 

Answered  by  Letter  (Finnegan) 


July  17,  1964 


Honorable  William  H.  Bruce,  Jr. 

Prosecuting  Attorney 
Reynolds  County  Courthouse 
Centerville,  Missouri 

Dear  Mr.  Bruce: 

Your  recent  request  for  an  opinion  of  this  office 
reads  as  follows: 

"(l)  When  the  Board  of  Equalization 
meets  and  sets  a valuation  for  tax 
purposes  on  a particular  tract  of  land, 
how  soon  thereafter  may  the  County 
Assessor  change  the  value  thus  set  by 
the  board? 

"(2)  Assuming  that  the  board  fixes  the 
valuation  in  July  and  the  assessor 
changes  that  figure  the  following 
spiring,  and  the  board  meets  again  the 
following  summer  and  fixes  the  valuation 
one  more  time  at  the  board's  original 
figure,  must  the  owner  be  notified?" 

Your  first  auestion  asks  for  the  earliest  date  that 
an  assessor  may  ''change"  the  valuation  set  by  the  Board 
of  Equalization. 

The  assessor  is  required  to  make  an  annual  assessment 
of  property  at  its  true  value  between  the  first  day  of 
January  and  the  first  day  of  June.  Section  137.115  RSMo. 

As  assessment  is  an  independent  proceeding  commencing 
on  the  first  day  of  January  each  year  as  provided  by  Section 
137.080  RSMo.  See  Cupples-Hesse  Corp.,  v.  Bannister,  322 
SW2d  817  (Mo.). 


filed 
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The  assessor's  jurisdiction  to  make  valuations  on 
property  for  a particular  year  terminates  when  he  returns 
his  assessment  book  to  the  county  clerk  pursuant  to  the 
statute.  See  Wymore  v.  Narkway,  338  No.  46,  89  SW2d  9,  13, 

After  the  assessor  has  completed  his  assessment  for  a 
particular  year,  the  taxpayer  has  the  right  to  appeal  the 
amount  of  the  assessment  for  that  year  (and  that  year  only) 
to  the  County  Board  of  Equalization  which  meets  In  July  of 
each  year.  Sections  138.010  and  138.060  RSNo. 

The  County  Board  of  Equalization  has  the  power  to 
determine  such  appeals  from  the  valuation  of  property  made 
by  the  assessor  and  to  raise  or  lower  the  valuation  of  pro- 
perty which  has  not  been  returned  at  its  true  value.  Sections 
138.050  and  138,060  RSNo. 

It  Is  seen  from  the  above  that  the  assessor  has  no  power 
to  change  the  valuation  on  a tract  of  land  set  by  the  Board 
of  Equalization  for  a particular  year.  However  , although 
the  assessor  cannot  "change"  the  valuation  set  by  the  Board 
of  Equalization  for  a particular  year,  the  assessor  has  the 
duty  to  assess  the  property  in  the  county  at  its  time  valua- 
tion for  the  following  year  and  every  year  thereafter.  Sec- 
tion 137.115  RSNo.  The  assessor,  in  his  valuation  of  the 
property  is  not  legally  bound  to  assess  the  property  at  Its 
valuation  for  the  previous  year.  The  assessor  is  to  value 
the  property  at  a money  value,  which  In  his  opinion  is  the 
true  value  of  the  property  as  of  January  1.  This  valuation 
may  be  the  same  or  higher  or  lower  than  the  valuation  set  for 
the  property  for  the  previous  year.  See  enclosed  opinion  to 
Honorable  Arthur  B.  Cohn  under  date  of  February  28,  1957. 

If  the  assessor  should  value  a piece  of  property  for  a 
particular  year  at  a value  which  is  higher  or  lower  than  the 
valuation  set  by  the  Board  of  Equalization  for  such  piece  of 
property  for  the  prior  year,  this  is  not  a "change"  in  the 
valuation  set  by  the  Board  of  Equalization;  this  is  a new 
valuation  for  that  piece  of  property  for  the  particular  year 
that  the  assessment  is  being  made.  This  new  valuation  on  the 
piece  of  property  may  be  made  as  early  as  the  first  day  of 
January  in  the  year  following  a valuation  on  such  piece  of 
property  by  the  Board  of  Equalization.  Section  137.115  RSNo. 

Your  second  question  concerns  notice  to  the  owner  of  a 
piece  of  property  of  a valuation  on  that  property  set  by  the 
Board  of  Equalization  at  the  same  valuation  as  set  by  the 
Board  for  the  previous  year,  but  which  is  set  after  an  inter- 
vening "change"  in  valuation  by  the  assessor  in  the  spring 
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prior  to  the  Board’s  meeting. 

As  stated  above,  this  valuation  by  the  assessor  in  the 
spring  is  a new  valuation  and  not  a changed  valuation.  Hence, 
when  the  Board  of  Equalization  in  July  sets  the  valuation  for 
such  piece  of  property  at  the  same  valuation  it  set  on  the 
property  for  the  prior  yea r,  after  the  assessor  made  a new 
valuation  of  such  property  at  a higher  or  lower  value  than 
set  for  the  prior  year,  it  is  changing  the  valuation  on  that 
piece  of  property. 

Therefore,  if  the  valuation  set  by  the  Board  of  Equaliza- 
tion is  higher  than  that  set  by  the  assessor  that  spring  for 
that  particular  year,  then  the  Board  is  required  by  Section 
138.050  RSMo  to  give  notice  of  such  change  to  the  person  own- 
ing or  controlling  the  piece  of  property  in  question.  Section 
138.050  RSMo  does  not  require  notice  when  the  Board  reduces 
the  value  of  the  property  below  that  set  by  the  assessor. 

The  answer  to  your  first  question  as  to  the  earliest 
date  that  the  assessor  may  change  the  valuation  of  a piece 
of  property  set  by  the  Board  of  Equalization  is  that  he  may 
not  change  the  valuation  that  year  but  may  make  a new  valuation 
of  the  property  as  of  January  1,  of  the  following  year. 

The  answer  to  your  second  question  regarding  notice  by 
the  Board  of  Equalization  to  a person  owning  or  controlling 
a piece  of  property  assessed  by  the  assessor  in  the  spring 
at  one  valuation  and  changed  by  the  Board  to  a different  valuation 
in  July,  is  that  Section  138. 050  RSMo  requires  notice  of  the 
change  in  valuation  only  when  the  valuation  is  increased  and  not 
when  the  valuation  is  reduced. 


Yours  very  truly. 


JDF:df 

Enc. 


HOIKS  F.-  EASEETSJT 

Attorney  General 


PLANNING  AND  ZONING: 
CONTINUANCE  OR  DISCONTINUANCE: 
CANNOT  BE  VOTED  UPON: 

THIRD  CLASS  COUNTIES: 


A proposition  as  to  whether 
planning  and  zoning  shall  be  con- 
tinued or  discontinued  in  third 
class  county  of  Phelps,  cannot  be 
submitted  to  voters  at  next  general 
election. 


August  19,  1964 


Opinion  No.  234 


Honorable  William  W.  Hoertel 
Prosecuting  Attorney 
Phelps  County 
Rolla,  Missouri 

Dear  Mr.  Hoertel: 


FI  LED 


This  office  is  in  receipt  of  your  request  for  a legal 
opinion,  which  reads  in  part  as  follows: 


"I  would  like  to  know  whether  or  not 
the  County  Planning  and  Zoning  law  can 
be  re-submitted  to  the  voters  in  November 
for  reconsideration  as  to  whether  or  not 
the  people  of  the  County  wish  to  continue  with 
this  plan,  and  if  reconsideration  is 
possible,  the  procedure  to  follow  to 
lawfully  put  the  question  to  the  voters  in 
the  forthcoming  general  election." 


We  understand  that  Phelps  County  has  previously  adopted 
planning  and  zoning. 


The  first  inquiry  is  - can  a proposition  to  discontinue 
planning  and  zoning  be  submitted  to  the  voters. 


The  second  inquiry  is  - if  the  proposition  can  be  submitted 
to  the  voters,  what  is  the  procedure  for  doing  so.  Obviously 
the  second  question  depends  upon  an  affirmative  answer  to  the 
first . 


Planning  and  zoning  is  a purely  statutory  procedure,  and 
insofar  as  second  or  third  class  counties  are  concerned,  it  can 
be  accomplished  only  as  provided  in  Sections  64.510  to  64.690, 
RSMo  1959>  as  amended.  Phelps  is  a third  class  county  and  has 
adopted  planning  and  zoning  pursuant  to  Section  64.530,  RSMo 
1959.  There  is  no  provision  either  in  Sections  64.510  to  64.690 
or  elsewhere  which  authorizes  the  county  to  abandon  or  dis- 
continue planning  and  zoning. 


In  the  absence  of  legislative  authority,  counties  are 
without  power  the  same  as  though  the  act  or  power  was  expressly 
forbidden. 

In  Lancaster  v.  County  of  Atchison,  180  SW2d  706,  l.c. 

708,  the  Supreme  Court  en  Banc,  said: 

" * * * counties,  like  other  public 
corporations,  'can  exercise  the 
following  powers  and  no  others:  (1) 
those  granted  in  express  words;  (2) 
those  necessarily  or  fairly  implied  in 
or  incident  to  the  powers  expressly 
granted;  (3)  those  essential  to  the 
declared  objects  and  purposes  of  the 
corporation  - not  simply  convenient 
but  indispensable.  Any  fair,  reasonable 
doubt  concerning  the  existence  of  power 
is  resolved  by  the  courts  against  the 
corporation  and  the  power  is  denied.' 

Dillon  on  Municipal  Corporations,  3rd 
Ed.,  Section  89.  We  have  repeatedly 
approved  this  quotation.  See  State 
ex  rel.  City  of  Blue  Springs  v.  McWilliams 
et  al.,  335  Mo.  8l6,  74  SW2d  363; 

State  ex  rel.  City  of  Hannibal  v.  Smith, 

State  Auditor,  335  Mo.  825,  74  SW2d 
367,  372." 

The  rule  is  stated  in  C.J.S.,  Vol.  20,  page  802,  that  a 
county  "possesses  only  such  powers  as  are  expressly  or  implled_y 
conferred  upon  it  by  constitutional  provisions  or  legislative 
enactments.  Powers  not  conferred  are  just  as  plainly  prohibited 
as  though  expressly  forbidden.*  * *" 

In  the  absence  of  statutory  authority,  and  procedure  for 
holding  an  election  for  the  purpose,  no  election  can  be  held 
by  any  second  or  third  class  county. 

Inasmuch  as  the  answer  to  the  first  inquiry  is  in  the 
negative,  it  is  unnecessary  to  discuss  the  second. 


Conclusion 

Therefore,  it  Is  our  opinion  that  a proposition  to  discontinue 
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planning  and  zoning  in  a second  or  third  class  county  cannot  be 
submitted  to  the  voters. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Paul  N.  Chitwood. 


Very  truly  yours. 


THOMAS  F.  EAGI 
Attorney  Genera’ 


Opinion  No.  235  (1964) 
Cross  Index  Opinion  No.  1 (1964) 

Opinion  No.  434  (1963) 
Answered  by  Letter  (1 


June  19,  1964 


Honorable  Franlc  Conley 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Mr.  Conley: 


Fi  LED 
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This  is  in  answer  to  your  request  for  an  opinion 
concerning  the  bond  of  the  administrator  of  the  Boone  County 
Hospital. 


Your  question  is  as  follows: 

"It  has  been  determined  that  a blanket  bond 
covering  all  employees  and  the  administrator  can 
be  obtained  for  about  the  same  amount  of  prsmiias 
as  would  be  required  for  a bond  covering  all 
employees  except  the  administrator . The  statutes 
now  in  force  provide  that  the  administrator  of 
the  hospital  must  provide  his  own  bond  at  his  own 
expense.  Since  he  can  be  included  at  very  little 
additional  charge  on  the  blanket  bond  covering  all 
hospital  employees,  can  the  hospital  board 
Include  the  administrator  in  the  blanket  bond 
without  any  cost  to  the  adbainlstrator,  or  without 
a cost  of  more  than  the  difference  of  what  the 
administrator's  bond  alone  would  cost  as  compared 
to  the  cost  of  bonding  all  employees?" 


question) 


Honorable  Frank  Conley 
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June  19,  1964 


Section  205.190-4  RSMo.  1963  Supp.  provides: 

"*  * * The  board  shall  provide  by  regulation 
for  the  bonding  of  the  superintendent  or  natron 
and  nay  require  a bond  of  the  secretary  of  the 
board  and  of  any  employee  of  the  hospital  as 
they  deem  necessary.  The  costs  of  all  bonds 
required,  except  that  required  of  the  superin- 
tendent or  matron,  shall  be  paid  out  of  the  hospital 
fund.  * * *" 

The  statute  requires  that  the  superintendent  or  matron 
be  bonded.  It  authorises  the  board,  in  its  discretion,  to 
bond  the  secretary  of  the  board  and  any  other  employee  of  the 
hospital.  It  directs  that  the  costs  of  the  bonds  required  by 
the  board  shall  be  paid  from  hospital  funds.  The  language  then 
contains  the  provision  "except  that  required  of  the  superintendent 
* * *".  This  language  does  not  expressly  say  that  the  hospital 
may  not  pay  the  premiums  on  the  bond  of  the  superintendent  or 
matron  but  it  does  imply  that  hospital  funds  may  not  be  used 
to  pay  premiums  on  the  bond  of  the  superintendent.  The  legisla- 
tive intent  appears  to  be  that  the  cost  of  the  bond  for  the 
superintendent  or  matron  cannot  be  paid  out  of  hospital  funds. 

The  real  problem  is  whether  the  superintendent  or  matron  can 
be  included  in  the  blanket  bond  and  can  reimburse  the  hospital 
fund  the  difference  in  the  premium  when  the  superintendent  or 
matron  is  included  and  when  he  is  not.  When  this  act  was  passed 
by  the  legislature,  it  was  well  aware  of  the  quite  common  use 
of  blanket  bonds  and  the  cost  elements  involved.  If  the 
legislature  had  intended  that  the  superintendent  or  matron  might 
be  included  in  a blanket  bond  and  might  reimburse  the  hospital 
for  the  excess  cost  thereof,  some  suitable  language  to  coovey 
that  Intent  would  have  been  used.  We  think  the  legislative  intent 
was  that  the  superintendent  or  natron  should  be  required  to 
procure  a separate  bond  and  himself  pay  the  cost  thereof. 

Tours  vary  truly, 


JGS : cs 


THOMfcS  F.  EAGLETON 
Attorney  General 


Opinion  No.  236 

Answered  by  letter  - Slddens 


October  12,  1964 


Honorable  Lon  J.  Lewis 
Prosecuting  Attorney 
Audrain  County 
Courthouse 
Mexico,  Missouri 

Dear  Mr.  Lewis s 

This  letter  is  written  in  response  to  your  letters  of 
request  for  an  official  opinion  dated  June  18,  1964,  and 
June  24,  1964,  relating  to  claims  against  the  County  Clerk, 
the  County  Assessor,  and  former  County  Coroners  as  deter- 
mined by  the  State  Auditor. 

We  wish  to  express  to  you  our  views  and  comments  re- 
specting the  problems  presented. 

1.  We  are  of  the  view  that  the  Prosecuting  Attorney 
is  not  such  an  interested  party  as  to  disqualify  him  from 
acting  on  behalf  of  the  county  in  determining  the  legal 
questions  tfhioh  are  presented. 

2.  We  do,  however,  understand  that  for  a variety  of 
personal  reasons  the  Prosecuting  Attorney  may  prefer  not 
to  act  in  the  'cat ter  and  may  wish  to  decline  to  act  on 
behalf  of  the  county  in  the  matter.  If  the  Prosecuting 
Attorney  does  decline  to  act,  the  County  Court  could  eiqploy 
special  counsel  under  the  provisions  of  Section  96.230, 

RSMo  1959,  to  represent  the  county  in  this  matter.  We  are 
enclosing  an  opinion  issued  by  the  Attorney  General  under 
date  of  May  28,  1997#  to  Alden  S.  Lance,  which  discusses 
the  authority  of  the  County  Court  under  such  section. 


Honorable  Lon  J.  Lewis 


3.  With  respect  to  the  questions  of  liability  of  the 
officers  and  the  application  of  the  appropriate  statute  of 
limitations,  we  believe  that  the  courts  should  determine 
these  questions.  The  State  Auditor,  at  the  time  of  the 
audit,  made  his  determination  of  these  questions  and  if  the 
officers  involved  questioned  the  correctness  of  that  deter- 
mination, then  ve  think  the  courts  should  make  the  final 
determination  of  these  legal  questions.  Ve  note,  however, 
in  passing,  that  if  the  officers  Involved,  or  their  successors, 
are  continuing  to  claim  fees  contrary  to  the  determination 
of  the  State  Auditor,  then  there  could  be  liability  thereon 
up  to  the  present  time.  This,  we  think,  presents  a ripe 
issue  for  determination  by  the  courts,  either  by  suits  against 
the  officers  for  recovery  or  by  declaratory  judgment  actions. 

We  hope  this  adequately  explains  our  views  regarding  the 
matters  presented. 


Yours  very  truly. 


THowcry.'TAqmTOi 

Attorney  General 


JGS:lo 

Enclosure 


OPINION  NO.  237  Answered  by  Letter 
(Eichhorst) 


July  2,  1964 


Mr.  Robert  C.  Simonds 
Director,  Planning  Section 
Division  of  Commerce  and 
Industrial  Development 
Eighth  Floor,  Jefferson  Building 
Jeffersonv City,  Missouri 

Dear  Mr.  Simonds » 
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This  is  In  reply  to  your  recent  letter  which  states 
in  part  as  follows: 

Ml.  Your  opinion  Is  hereby  requested 
as  to  the  authority  of  this  Division 
to  contract  with  and  make  payment  to 
the  Kansas  Industrial  Development 
Commission  for  the  Joint  development  and 
ownership  of  an  educational  film  on 
comprehensive  planning  in  small  com- 
munities." 


The  state  Division  of  Commerce  and  Industrial  Development, 
as  successor  to  the  Division  of  Resources  and  Development, 
under  Section  255-140,  RSMo  1959#  is  the  planning  agency  for 
local  areas.  This  section  is  here  set  out: 

"The  state  division  of  resources  and 
development  Is  hereby  designated  as 
the  official  state  planning  agency 
for  the  purpose  of  providing  planning 
assistance  to  counties,  municipalities 
and  metropolitan  planning  areas,  and 
for  such  purposes  Is  hereby  authorized 
and  empowered  to: 

' (l)  Contract  with  public  agencies  or 
private  persons  or  organizations  for 
any  of  tne  purposes  of  sections  255.130 
5oS55.15ff{  


Mr.  Robert  C.  Simonds 
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July  2,  1964 


"(2)  Delegate  any  of  Its  functions  to 
any  other  state  agency  authorized  to 
perform  such  functions,  except  that 
responsibility  for  such  functions 
shall  remain  solely  with  the  division; 

"(3)  Require  or  receive  reimbursement 
from  any  political  subdivision  or 
subdivisions  receiving  assistance  under 
sections  255.130  to  255.150  for  the 
actual  costs  of  the  planning  assistance 
or  planning  work,  except  that  no  reim- 
bursement shall  be  required  or  received 
for  such  costs  to  the  extent  that  such 
costs  are  covered  by  federal  grants  and 
as  further  provided  by  sections  255.130 
to  255.150  or  amendments  here to.”  (em- 
phasis supplied) 

Thus,  the  Division  Is  authorized  to  contract  with  a 
public  agency  to  Implement  the  local  planning  program.  The 
suggested  educational  film  would  certainly  be  within  the  pur- 
poses of  sections  255.130  to  255.150,  RSMo  1959.  Also,  there 
being  no  specific  prohibitions,  the  state  of  Kansas,  and  the 
Kansas  Industrial  Development  Commission,  thereof,  would  be 
"public  agencies"  as  that  term  is  used. 

It  Is  our  belief  that  the  Division  does  have  the  authority 
to  contract  with  and  make  payment  to  the  Kansas  Industrial  De- 
velopment Commission  for  the  Joint  development  and  ownership 
of  an  educational  film  on  comprehensive  planning  In  small 
communities . 


Yours  very  truly. 


THOMAS  P.  EAGLETON 
Attorney  General 


CORPORATE  DIRECTORS : 
CBRJLATCVI  VOTXKO: 
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In  all  •ltctlOM  far  tht  Burl  of  DMAtott;' 
voting  itanholdar*  4re  entitled  to  vota 

cumulatively  far  OH  tlrHton  toe  too 

and  the  Articles  of  Iocorfotattaa  (or  a«afeaan)i 
■ay  not  Halt  nab  voters  too  the  election  of 
only  a aortal n iwbor  or  llrototara. 
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August  34.  1964 


■r.  Paul  A.  Sllcor,  Jr. 

Cdfpo ration  Counaal 
orifice  of  Soerotary  of  State 
Jefferson  City,  Missouri 

Dear  Mr.  Sllcor:  * 


filed 
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Tour  offlolal  opinion  request  of  J\me  19,  1964,  raises  the 
follow Inc  question  relating  to  a corporation  organized  under  the 
provisions  of  Chapter  351,  RSMo. 

* * n * . 

* e • • 

May  the  Articles  of  Incorporation  (or 
anendaenta)  provide  that  eaoh  of  two 
clasaea  of  voting  stock  ahall  eleot 
one-half  of  tha  dlroctora  of  a alx - 
Berber  board  of  directors,  recardless  of 
the  nuaber  of  voting  aharea  In  each 
class  of  stock? 

* * l # 

Article  XI,  Section  6 of  the  Missouri  Constitution  provldsat 


If 


"In  all  elsctlona  for  dlreetora  or 
aanagers  of  any  eorporatlon,  saeh 
shareholder  ahall  have  tha  right  to 
cast  aa  aany  votaa  In  tha  aggregate 

aa  snail  equal  the  nuaber  of  shares 
held  by  hie,  aultlpllsd  by  the  nuaber' 
of  dlreetora  or  Managers  to  be  elaoted, 
and  may  cast  tha  whole  nuaber  of  votes, 
either  In  peraon  or  proxy  for  one 
candidate,  or  distribute  such  votaa 
aaong  two  or  nore  candidates]  and  such 
directors  or  aanacara  shall  net  be 
elected  In  any  other  niiMsr;  pr.vlde  . 
that  thla  section  shall  net  a;  ply  t o 
co-operative  asaoclasio...1 , a Kltjei  or 
eachangeo  organic*.  1 u r t r lav." 

Ssctlor.  - 

Lslons.  The  shareh  ldera  rig  • to  “distribute  suet,  sotei 
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*• 
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'mr  euah  votes  as  each  shareholder  desired.  Thii  is  contrary  to 
Irttol*  XI,  Section  6 of  the  Constitution  of  Missouri,  which 
Clear  ly  provides  that  shareholders  nay  vote  for  all  directors 
to  he  elected.  In  addition,  the  shareholders  of  a particular 

Sas  night  thereby  be  given  voting  power  disproportionate  to 
nsaber  of  votes  to  which  such  shareholders  are  entitled 
enter  the  Constitution.  On  the  other  hand,  the  shareholders 
•dght  fee  precluded  fron  exercising  their  full  voting  power  under 
L>the  Constitution  by  not  having ‘their  votes  counted  cimula  tlvely 
' fee war da  the  election  of  all  directors.  Otader  the  Constitution, 
shareholder  a entitled  to  vote  do  so  as  shareholders  of  the 
ewpoistloB  and  net  as  sesbers  of  a particular  class  of  stock, 
therefore,  we  are  of  the  opinion  that  the  Artie  lea  of  Incorporation 
;<or  cemndaents),  which  would  arbitrarily  Halt  the  voting  rights 
ef  a particular  class  of  voting  stock  to  ths  election  of  one-half 
ef  the  directors  le  Inconsistent  with  our  eonstltutlonal  provision 
ef  enmlatlve  voting. 


In  ell  elections  for  the  Board  of  Directors  of  a corporation 
Lnlsed  under  the  provisions  of  Chapter  331,  RSMo.,  the  voting 
wboldera  are  entitled  to  vote  cumulatively  for  all  directors 
m elected  and  the  Articles  of  Incorporation  (or  aaendaenta) 
not  Halt  such  voters  to  the  elections  of  only  e certain 
•r  of  directors. 


The  foregoing  opinion  which  I hereby  approve  was  prepared 
r Assistant . C.  B.  Burns,  Jr.  ...  • 

Very  truly  yours. 


CORPORATIONS : 

ARTICLES  OF  INCORPORATION  : 
CHARTERS : 

PROBATE  COURT: 

EXECUTORS : 

ADMINISTRATORS : 
ADMINISTRATION: 

WILLS: 


Executors  named  in  will  may  as 
natural  persons  become  incorporators 
of  a corporation  to  carry  on  the 
business  of  decedent  by  order  of  the 
Probate  Court  under  Section  473*300. 


AUGUST  3,  1964 


Honorable  Warren  E.  Hearnes 
Secretary  of  State 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Hearnes: 

This  opinion  is  rendered  in  reply  to  your  letter  of 
June  19,  1964,  reading  as  follows: 

"Please  find  enclosed  herewith  copy 
of  proposed  Articles  of  Incorporation 
and  copy  of  Probate  Court  Order  in 
regard  to  same  as  received  by  this 
office  under  recent  date. 

"Pursuant  to  same,  we  respectfully 
request  an.  opinion  of  your  office 
as  to  whether  an  Executor  acting  in 
the  capacity  of  an  Executor  can  act 
as  an  incorporator  under  the  pro- 
visions of  Chapter  351*  R.S.Mo.  See 
specifically  Section  351*050,  as 
amended  1961,  and  Section  473.300(1)." 

A review  of  Articles  of  Incorporation  of  the  proposed 
Unique  Art  Glass  Co.  discloses  that  the  corporation  is  to 
be  formed  for  the  specific  purposes  authorized  by  Section 
473*300,  RSMo  1959>  and  that  the  co-executors  who  are  serving 
as  original  incorporators  of  the  proposed  corporation  are 
natural  persons  as  required  by  Section  351*050,  RSMo  1959* 


OPINION  N0o  239 


Honorable  Warren  E.  Hearnes 


CONCLUSION 


It  is  the  opinion  of  this  office  that  executors 
named  in  a last  will  and  testament,  as  natural  persons, 
may  become  original  incorporators  of  a corporation  to 
carry  on  the  business  of  decedent  upon  order  of  the 
Probate  Court  duly  entered  pursuant  to  Section  473.300, 
RSMo  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  C.  B.  Burns,  Jr. 


Yours  very  truly. 


Attorney  General 


\ 
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FOR  OPINION  240 
(Answered  by  Letter  - Stevens) 


July  8,  1964 


Mr.  Charles  W.  Kunderer 
Assistant  Prosecuting  Attorney 
City  of  St.  Louis 
Municipal  Courts  Building 
St.  Louis,  Missouri 

Dear  Mr.  Kunderer: 

In  your  letter  of  June  22,  1964,  relative  to  aid 
to  dependent  children,  you  state  the  St.  Louis  Welfare 
Office  has  recently  sent  a case  to  the  Prosecuting 
Attorney's  office  in  which  the  mother  claims  two 
different  men  is  the  putative  father  and,  secondly, 
you  ask  if  it  is  necessary  for  the  Welfare  Department 
to  refer  cases  where  the  paternity  cannot  be  proved 
or  is  questionable,  for  example,  where  the  mother  has 
several  children  bom  out  of  wedlock  and  fathered  by 
different  men. 

In  our  telephone  conversation  of  June  24,  you 
stated  that  you  had  a great  number  of  applicants  for 
aid  referred  to  you  by  the  welfare  office  in  St.  Louis, 
numbering  from  85  to  100  a day,  and  that  you  question 
whether  it  was  necessary  for  the  welfare  office  to  send 
these  women  back  every  few  months. 

Section  559*350,  RSMo  1959*  provides  that  if  any 
man  shall  without  good  cause  fail,  neglect  or  refuse  to 
provide  adequately  for  his  children  bom  in  or  out  of 
wedlock,  he  shall,  upon  conviction,  be  punished  by  not 
more  than  one  year  in  the  county  Jail  or  by  fine  not 
exceeding  $1000  or  both. 
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Page  Two 

Mr.  Charles  W.  Kunderer 
July  8,  1S)64 


Section  208. 040,  RSMo  1959,  provides  that  aid  to 
dependent  children  shall  be  granted  where  the  child  has 
been  deprived  of  parental  support  under  certain  condi- 
tions. It  further  provides  that  the  Division  of  Welfare 
"shall,  as  a condition  to  granting  benefits  require  the 
claimant  to  initiate  or  prosecute  legal  proceedings 
against  the  defaulting  parent  to  secure  support  for  said 
child,  or  through  its  investigation  determine  the  claimant 
has  in  good  faith  informed  and  assisted  the  proper 
authorities  and  made  all  reasonable  efforts  to  apprehend 
the  parent  and  charge  him  with  the  support  of  said  child." 

This  charges  the  Welfare  Department  to  make  an  investi- 
gation and  to  see  that  the  claimant  has  aided  and  assisted 
the  prosecuting  attorney  in  the  apprehension  of  the  delin- 
quent father.  We  point  out  that  this  is  a "condition  to 
granting  of  benefits." 

Further,  this  section  provides  that  when  a report  is 
made  to  the  prosecuting  attorney  of  the  desertion  or  non- 
support of  the  child  for  whom  benefits  are  sought,  and  the 
whereabouts  of  the  defaulting  parent  is  known  or  can  be 
ascertained,  it  shall  be  the  duty  of  the  prosecuting 
attorney  to  fully  investigate  all  the  facts  and  institute 
such  action  as  he  deems  necessary. 

Again,  we  wish  to  point  out  that  it  is  the  duty  of 
the  Welfare  Department  to  report  the  facts  to  the  prosecu- 
ting attorney  and  the  prosecutor  in  turn  must  investigate 
the  facts  and  file  charges  if  he  deems  it  necessary. 

The  section  (Section  208. 040)  further  states  that  if 
the  prosecuting  attorney  determines  that  an  action  shall 
not  be  instituted,  a report  of  his  findings  and  the  reason 
therefor  shall  be  made  to  the  Division  of  Welfare. 

It  is  to  be  seen  that  in  all  cases  where  charges  are 
not  filed,  the  prosecutor  must  set  forth  the  reason  and 
a report  of  his  investigation  must  be  made  to  the  Division 
of  Welfare. 
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A reading  of  this  statute  makes  clear  that  before 
the  Welfare  Department  can  make  any  payments  they  must 
make  an  investigation,  refer  the  matter  to  the  prosecu- 
ting attorney,  and  that  the  prosecuting  attorney  must 
make  an  investigation,  but  that  it  is  up  to  the  prosecu- 
ting attorney  to  determine  whether  or  not  charges  should 
be  filed. 

With  reference  to  the  problem  of  two  alleged  fathers, 
this  would  appear  to  be  a situation  where  investigation 
would  appear  to  be  important  in  an  effort  to  determine 
who  is  the  defaulting  parent.  Very  often  the  investiga- 
tion by  the  prosecuting  attorney  will  obtain  an  admission 
of  paternity  by  the  defaulting  parent  or  evidence  sufficient 
to  submit  the  issue  to  the  court. 

As  to  the  Welfare  Department  referring  the  matter  to 
the  prosecutor  more  than  once,  it  would  appear  that  if 
their  investigation  discloses  any  change  of  condition  or 
where  facts  have  been  discovered  changing  the  situation, 
or  where  it  is  a new  application  for  aid,  it  is  the 
department's  duty  to  refer  or  re-ref er  the  claimant  to 
the  prosecuting  attorney. 

We  have  outlined  our  interpretation  of  the  law  and 
the  proper  procedure  thereunder,  and  we  trust  that  this 
information  will  be  of  some  benefit  to  you  in  the  future. 


Very  truly  yours. 


THOMAS  F.  EAGLETON 

Attorney  General 


OHS/BJ/fh 


NURSING  HOMES:  Nursing  home  districts  have  authority  to 

NURSING  HOME  DISTRICTS:  prescribe  reasonable  fees  as  a prerequisite 
COUNTY  COURT:  to  admission  to  nursing  homes  operated  by 

INDIGENTS:  the  nursing  home  district  and  the  obligation 

to  support  indigent  poor  persons  who  are 
residents  in  the  county  is  still  an  obliga- 
tion of  the  county  court  or  other  persons 
or  agencies  having  a statutory  duty  of 
support  and  such  support  is  not  an  obliga- 
tion of  the  nursing  home  district. 

December  4,  1964 


OPINION  NO.  243 


Honorable  Paul  D,  Hess,  Jr. 
Prosecuting  Attorney 
Macon  County  Courthouse 
Macon,  Missouri 


Dear  Mr.  Hess: 

In  your  request  for  an  official  opinion  from  this  office 
you  have  Inquired  as  to  whether  directors  of  a nursing  home 
district  have  any  legal  obligation  to  accept  persons  who  can- 
not pay  the  reasonable  fees  established  pursuant  to  Section 
198.300,  RSMo  Cum,  Supp.  1963.  As  we  understand  your  in- 
quiry, you  want  to  know  whether  the  nursing  home  district  must 
accept  indigents  if  the  pertinent  "reasonable  fees",  estab- 
lished by  the  directors,  are  paid  for  the  applicant  by  friends 
or  by  the  county  court  from  funds  available  under  Section 
205.670  RSMo  1959. 

We  believe  that  the  following  statutory  provisions  from 
Section  198.300  RSMo.  Cum.  Supp.  1963,  are  applicable  to  the 
question  as  to  the  obligations  and  authority  of  a nursing  home 
district: 
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"1„  A nursing  home  district  shall  have 
and  exercise  the  following  governmental 
powers,  and  all  other  powers  incidental, 
nec[e]ssary,  convenient  or  desirable  to 
carry  out  and  effectuate  the  express 
powers : 

"(l)  To  establish  and  maintain  a nurs- 
ing home  within  its  corporate  limits 
and  to  construct,  acquire,  develop,  ex- 
pand, extend  and  improve  the  nursing 
home; 
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'(3)  To  operate,  maintain  and  manage  the 
nursing  home,  and  to  make  and  enter  Into 
contracts  for  the  use,  operation  or  man- 
agement of  and  to  provide  rules  and  reg- 
ulations for  the  operation,  management 
or  use  of  the  nursing  home; 

"(4)  -To  fix,  charge  and  collect  reasonable 
fees  and  compensation  for  the  use  or  oc- 
cupancy of  the  nursing  home  or  any  part 
thereof,  and  for  nursing  care,  medicine, 
attendance,  or  other  services  furnished 
by  the  nursing  home,  according  to  the 
rules  and  regulations  prescribed  by  the 
"board  from  time  to  time; 

********* 

"(7)  To  maintain  the  nursing  home  for  the 
benefit  of  the  Inhabitants  of  the  area 
comprising  the  district  regardless  of  race, 
creed  or  color,  and  to  adopt  such  reasonable 
rules  and  regulations  as  may  be  necessary 
to  render  the  use  of  the  nursing  home  of 
the  greatest  benefit  to  the  greatest  number; 
to  exclude  from  the  use  of  the  nursing  home 
all  persons  who  willfully  disregard  any  of 
the  rules  and  regulations  so  established; 
to  extend  the  privileges  and  use  of  the 
nursing  home  to  persons  residing  outside  the 
area  of  the  district  upon  such  terms  and  con- 
ditions as  the  board  of  directors  prescribes 
by  Its  rules  and  regulations; 

********* 

"2.  The  use  of  any  nursing  home  of  a district 
shall  be  subject  to  the  reasonable  regulation 
and  control  of  the  district  and  upon  such 
reasonable  terms  and  conditions  as  shall  be 
established  by  Its  board  of  directors. 

"3.  A regulatory  ordinance  of  a district 
adopted  under  any  provision  o t this  section 
may  provide  for  a suspension  or  revocation 
of  any  rights  or  privileges  within  the  control 
of  the  district  for  a violation  of  any  regu- 
latory  ordinance." 

(All  emphasis  added) 


(2) 


Honorable  Paul  D.  Hess,  Jr. 


We  believe  that  the  above  statutory  provisions  explicitly 
indicate  that  the  nursing  home  district  has  authority  to  make 
reasonable  rules  and  regulations  and  establish  a reasonable 
schedule  of  fees  and  provide  that  the  payment  of  these  fees 
shall  be  a prerequisite  for  admission  to  the  home  as  a pa- 
tient. We  believe  that  the  source  of  funds  for  the  appli- 
cant’s payment  is  Immaterial  so  long  as  they  meet  the  standard 
of  being  reasonable  fees  as  prescribed  by  the  nursing  home 
district,  and  such  fees  could  be  paid  by  the  county  court  where 
the  indigent  applicant  resided.  In  this  connection  it  should  be 
noted  that  under  Section  205.590*  RSMo  1959*  and  other  related 
statutory  provisions,  the  county  court  has  certain  duties  and 
obligations  in  connection  with  supporting  or  caring  for  the 
indigent  residents  of  their  county.  Chapter  198,  RSMo.  Cum. 
Supp.  1963*  relating  to  the  formation  and  operation  of  nursing 
home  districts,  does  not  create  such  an  obligation  on  behalf 
of  the  nursing  home  district. 

We  have  concluded  from  studying  your  inquiry  that  you  do 
not  mean  to  inquire  as  to  whether  the  nursing  home  district 
may,  in  the  exercise  of  reasonable  discretion,  permit  the  use 
of  the  facilities  involved  by  indigents  without  the  payment  of 
fees.  Since  we  have  reached  this  conclusion  it  is  obvious  that 
such  question  would  not  be  one  upon  which  the  county  court 
would  be  required  to  rule.  In  other  words,  the  making  of  this 
decision  would  not  be  a county  function.  We  realize  that  you 
are  conscientiously  trying  to  develop  an  effective  mechanism 
for  meeting  the  difficult  challenge  of  providing  adequate 
facilities  for  our  aged  citizens  but  we  feel  compelled  to  re- 
frain from  ruling  as  to  this  question  for  the  reasons  noted. 

CONCLUSION 

Therefore,  It  Is  the  opinion  of  this  office  that  nursing 
home  districts  have  authority  to  prescribe  reasonable  fees  as 
a prerequisite  to  admission  to  nursing  homes  operated  by  the 
nursing  home  district  and  that  the  obligation  to  support  indigent 
poor  persons  who  are  residents  in  the  county  is  still  an  obliga- 
tion of  the  county  court  or  other  persons  or  agencies  having  a 
statutory  duty  of  support  and  such  support  is  not  an  obligation 
of  the  nursing  home  district. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Clyde  Burch. 


Yours  very  truly. 


Attorney  General 


Opinion  No . 245 
Answered  by  letter 


July  17,  1964 


Honorable  Charles  P.  Moll 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 

Dear  Mr.  Moll i 

Thl3  letter  is  in  response  to  yours  of  June  26,  1964, 
wherein  you  pose  the  following  questions i 

"From  whom  are  Absentee  Ballots  to 
be  obtained  in  a Consolidated  School 
District  Election?  How  soon  before 
such  an  election  may  they  be  obtained? 

Are  said  absentee  ballots  to  be  marked 
with  ink  or  indelible  pencil  to  be  a 
proper  ballot? 

As  to  your  first  question,  from  whom  are  absentee  ballots 
to  be  obtained?  Section  112.020,  RSMo  1959*  provides  applica- 
tion for  an  absentee  ballot  is  to  be  made  T'in  person,  or  by 
mail,  to  the  county  clerk,  or,  where  existing,  to  the  board  of 
election  commissioners,  or  other  officer  or  officers  charged 
with  the  duty  of  furnlshliy  ballots  for  the  election  in  his 
voting  precinct  * * *."  therefore  absentee  ballots  should  be 
obtained  from  the  school  offloer  who  is  charged  with  furnishing 
the  regular  ballots. 

As  to  your  second  question,  how  soon  before  the  election 
may  they  be  obtained?  Section  112.020  provides  that  "absentee 
ballots  may  be  obtained  within  thirty  days  next  before  the  date 
of  the  election  and  up  to  six  o'clock  p.m.  on  the  day  before 
any  election."  Some  school  elections  may  be  held  with  less 
than  thirty  days  notice.  In  such  oases  Section  112.020  must  be 
applied  in  substance  but  not  in  letter.  In  State  v.  Holman.  Mo., 
349  SW2d  945,  949,  the  Missouri  Supreme  Court  held  the  30  day 
requirement  cf  Section  112.020  to  be  directory  and  not  mandatory. 
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As  to  your  third  question,  are  absentee  ballots  to  be 
marked  with  Ink  or  Indelible  pencil?  Section  112.050  which 
sets  forth  the  procedure  for  marking  an  absentee  ballot  makes 
no  requirement  as  to  the  Instruments  of  marking  the  ballot. 

We  al30  note the  absence  of  such  requirements  In  Section  III.58O 
which  seta  out  the  method  of  preparing  a regular  ballot.  We 
are  not  aware  of  any  requirement  that  the  voter  must  mark  an 
absentee  ballot  with  ink  or  indelible  pencil. 

No  inquiry  is  made  and  we  do  not  address  the  question  of 
what  school  elections  are  within  the  terms  of  Chapter  112. 

For  your  information  we  are  enclosing  our  opinions  No.  4 
(6-8-51)  to  Earl  A.  Baer  and  No.  20  (6-19-53)  to  Robert  E. 
Crist.  - 


Yours  very  truly, 


WfOKA’S  p;  EAOLETON 
Attorney  General 


TFE/LCD : dg 
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OPINION  NO.  249 

Answered  by  Letter  (Tatlow) 


July  29,  1964 


Dr.  Ben  Morton 
Executive  Director 
Commission  on  Higher  Education 
Room  130-B,  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Dr*  Morton: 

This  la  in  answer  to  your  letter  dated  June  30,  1964, 
requesting  an  opinion  which  reads  as  follows: 

"At  the  direction  of  and  for  the  Missouri 
Commission  on  Higher  Education  I am  re- 
questing an  opinion* 

"May  boards  of  regents  of  state  colleges 
(in  Missouri)  use  public  monies  for  the 
purpose  of  employing  Independent,  expert 
personnel  to  prepare  periodic  reports  of 
information  necessary  for  the  administra- 
tion of  their  institutions  according  to 
recognized  standards  of  college  administra- 
tion? " 

Like  other  corporations  and  other  state  agencies,  a 
state  college  has  only  those  powers  granted  to  it  by  statute 
together  with  the  implied  or  incidental  power  to  do  whatever 
is  reasonably  necessary  to  effectuate  its  expressly  granted 
powers  and  to  accomplish  the  purposes  for  which  it  was  formed, 
55  Am.  Jur*,  Section  5. 

To  determine  what  powers  the  legislature  has  granted 
state  colleges,  we  must  look  to  Chapter  174  RSMo  1959.  Section 
174.040,  dealing  with  the  board  of  regents  and  their  general 
powers  reads  as  follows: 
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"Board  of  regents,  • * * and  by  their 
respective  name's” they  shall  have  per- 
petual succession,  with  power  to 

n(l)  Sue  and  be  sued; 

"(2)  Complain  and  defend  in  all  courts; 

"(3)  Take,  purchase,  and  hold  real  es- 
tate, and  sell  and  convey  or  otherwise 
dispose  of  the  same; 

"(4)  Condemn  and  appropriate  real  es- 
tate or  other  property,  or  any  Interest 
therein,  for  any  public  purpose  within 
the  scope  of  its  organization,  in  the 
same  manner  and  with  like  effect  as  is 
provided  in  chapter  523,  RSMo,  relating 
to  the  appropriation  and  valuation  of 
lands  taken  for  telegraph,  telephone, 
gravel  and  plank  or  railroad  purposes; 
and 

'\5)  Make  and  use  a common  seal  and 
to  alter  the  same,N 

Section  174,120  provides  that  the  state  colleges  are 
under  the  general  control  and  management  of  the  boards  of 
regents • 


"Each  state  teachers  college  shall  be 
under  the  general  control  and  manage- 
ment of  its  board  of  regents,  and  the 
board  shall  possess  full  power  and 
authority  to  adopt  all  needful  rules 
and  regulations  for  the  guidance  and 
supervision  of  the  conduct  of  all  stu- 
dents while  enrolled  as  such;  to  en- 
force obedience  to  the  rules;  to  in- 
vest the  faculty  with  the  power  to 
suspend,  or  expel  any  student  for 
disobedience  to  the  rules,  or  for 
any  contumacy,  insubordination,  dis- 
honesty, drunkenness  or  lnmoral  conduct; 
to  appoint  and  dismiss  all  officers 
and  teachers;  to  direct  the  course  of 
instruction;  to  designate  the  textbooks 
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to  be  used;  to  direct  what  reports 
shall  be  made;  to  appoint  a treasurer 
for  such  college,  and  to  determine  the 
amount  of  his  bond,  which  shall  be  in 
amount  not  less  than  ten  thousand  dol- 
lars; and  to  have  the  entire  management 
of  the  college,  including  qualifications 
for  admission," 

The  primary  rule  in  construing  statutes  is  to  ascertain 
and  give  effect  to  legislative  intent.  Laclede  das  Co,  v. 

City  of  St.  Louis,  253  S.W.  2d  832, 

The  legislature  has  by  the  above  statutes  conferred  the 
task  of  accomplishing  certain  objects  and  imposed  duties 
to  be  performed  upon  the  board  of  regents  as  stated  in  14 
C.J.S.,  Section  18,  " * * • such  boards  ordinarily  have  im- 
plied power  to  do  everything  necessary  and  convenient  to 
accomplish  the  objects  of  the  Institutions  and  not  prohibited 
by  law."  Authority  to  employ  independent  expert  personnel  to 
prepare  reports  of  information  necessary  for  the  administration 
of  state  colleges  is  a necessary  power  the  boards  of  regents 
should  possess  to  accomplish  the  obligations  imposed  by  statute. 

It  is  therefore  the  opinion  of  this  office  that  the  boards 
of  regents  of  state  colleges  may  employ  independent  expert 
personnel  to  prepare  periodic  reports  of  information  necessary 
for  the  administration  of  their  institutions  according  to 
recognized  standards  of  college  administration. 

Very  truly  yours. 


GT : aa/df 


THOMAS  P.  EABECTON 

Attorney  General 


Opinion  No.  250 

Answered  by  Letter  - Randolph 


July  1,  1964 


H.  M.  Hardwicke,  M.  D. 

Acting  Director 
Division  of  Health 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Dr.  Hardwicks: 

This  office  has  been  asked  to  advise  the  Division  of 
Health  with  respect  to  two  questions  arising  under  United 
States  Public  Law  88-164,  42  USC  2661,  et  seq.,  concerning 
mental  retardation  facilities  construction. 

This  Federal  statute  requires  that  a single  state  agency 
must  be  designated  by  a state  plan  as  the  sole  agency  for 
the  administration  of  the  plan,  or  such  plan  must  designate 
such  agency  as  the  sole  agency  for  supervising  the  administration 
of  the  plan,  and,  further,  to  provide  minimum  standards  for  the 
maintenance  and  operation  of  the  facilities  which  receive 
Federal  aid  thereunder,  and  that  a State  Advisory  Council  shall 
be  designated,  to  include  representatives  of  state  agencies 
concerned  with  planning,  operation  or  utilization  of  facilities 
for  mentally  retarded  and  coomunity  mental  health  centers  and 
those  government  organizations  concerned  with  education,  employ- 
ment, rehabilitation,  welfare  and  health,  including  representatives 
of  consumers  of  the  services  provided. 

The  first  question  that  arises  is  whether  Section  192.240, 
RSMo.  1959,  designating  the  number  and  composition  of  the  State 
Advisory  Council,  permits  enlargement  and  inclusion  of  representa- 
tives required  for  the  Advisory  Council  under  Public  Law  88-164, 
and,  if  not,  can  such  a council  be  otherwise  set  up? 
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A second  question  is,  since  the  Division  of  Health  has 
been  designated  as  the  state  agency  to  receive  Federal  funds 
under  Public  Law  88-164,  does  the  Division  of  Health  have 
jurisdiction  to  establish  and  maintain  minimum  standards  of 
operation  and  maintenance  of  facilities  receiving  aid  under 
this  Act,  including  hospitals  operated  by  another  state  agency? 

The  v leva  expressed  in  this  letter  are  confined  to  the 
implementation  of  Title  I of  Public  Law  88-164,  concerning  the 
construction  of  research  centers  and  facilities  for  the  mentally 
retarded  and  Title  II  thereof  concerned  with  the  construction  of 
community  mental  health  centers. 

The  Constitution  of  Missouri,  Article  III,  Section  38(a), 
states; 


M * * * Money  or  property  may  also  be 
received  from  the  United  States  and  be 
redistributed  together  with  public  money 
of  this  state  for  any  public  purpose  designated 
by  the  United  States. " 

Public  Law  88-164,  Title  I,  Part  C,  Section  134  (42  USC 
2674),  covering  research  centers  and  facilities  for  the  mentally 
retarded,  states: 

" * * * any  state  desiring  to  take 
advantage  of  this  part  shall  submit  a 
State  plan  for  carrying  out  its  purposes. 

Such  State  plan  must — 

"(1)  designate  a single  State  agency  as 
the  sole  agency  for  the  administration  of 
the  plan,  or  designate  such  agency  as  the 
so le  agency  for  supervising  the  administration 
of  the  plan;1' 
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Public  Law  88-164,  Title  II,  Section  204  <42  USC  2684), 
covering  construction  of  community  mental  health  centers,  states: 

••  * * * any  State  desiring  to  take 
advantage  of  this  title  shall  submit 
a State  plan  for  carrying  out  its  purposes. 

Such  State  plan  must— 

"(1)  designate  a single  State  agency  as  the 
sole  agency  for  the  administration  of  the 
plan,  or  designate  such  agency  as  the 
sole  agency  for  supervising  the  administration 
of  the  plan;" 

Both  Sections  2674  and  2684  of  Title  42  USC  require  that 
the  state  plans  thereunder  "provide  for  the  designation  of  a 
State  advisory  council  which  shall  include  representatives  of 
State  agencies  concerned  with  planning,  operation,  or  utilisation 
of  facilities  for  the  mentally  retarded  and  of  nongovernment 
organizations  or  groups  concerned  with  education,  employment, 
rehabilitation,  welfare,  and  health,  and  including  representatives 
of  consumers  of  the  services  provided  by  such  facilities". 

Section  192.240,  KSMo  1959,  provides  as  follows: 

"There  is  hereby  created  a State  Advisory 
Council  of  seven  members,  who  shall  be  appointed 
by  the  governor  by  and  with  the  advice  and  consent 
of  the  senate.  Eachmember  of  the  state  advisory 
council  shall  serve  for  a term  of  two  years 
from  and  after  his  or  her  appointment  and 
confirmation.  Said  advisory  council  shall  be 
composed  of  citizens  of  this  state  who  have 
resided  in  this  state  not  less  than  five  years 
immediately  prior  to  their  appointment  and  shall 
include  at  least  two  representatives  of  the 
consumers  of  hospital  service,  with  the  other 
members  representing  state  government  and 
non-government  organisations  in  the  state  which 
are  familiar  with  the  needs  of  health  services 
in  urban  and  rural  areas  of  the  date.  The 
members  of  this  council  may  not  receive  any 
compensation  other  than  for  actual  travel  and 
subsistence  when  acting  officially  as  members 
of  the  advisory  council.  The  advisory  council 
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shall  be  empowered  to  consult  with  the 
division  of  health  on  the  official  state  plan 
for  the  construction  of  additional  hospital 
and  health  center  facilities.  The  director 
of  health  will  approve  such  applications 
for  federal  assistance  in  the  construction  of 
hospitals  and  health  centers  as  may  be 
considered  advisable  after  consultation  with 
the  advisory  council. " 

It  seems  likely  that  the  Governor  could  appoint  to 
the  State  Advisory  Council  under  Section  192.240  all  those 
categories  of  persons  described  in  the  above  quoted  language 
in  the  Federal  Act.  That  is  to  say,  "members  representing 
state  government  and  non -government  organisations  in  the  state 
which  are  familiar  with  the  needs  of  health  services  in  urban 
and  rural  areas  of  the  state"  (quoted  from  the  State  statute) 
could  very  well  be  "representatives  of  State  agencies  concerned 
with  planning,  operation,  or  utilization  of  facilities  for  the 
mentally  retarded  and  of  nongovernment  organizations  or  groups 
concerned  with  education,  employment,  rehabilitation,  welfare, 
and  health"  (quoted  from  the  Federal  Act). 

Likewise,  "at  least  two  representatives  of  the  consuners 
of  hospital  service"  (from  the  State  statute)  could  include 
"representatives  of  consumers  of  the  services  provided  by  such 
facilities"  (from  the  Federal  Act). 

However,  the  fact  would  have  to  be  established  that  the 
present  State  Advisory  Council,  as  presently  constituted  or  as 
modified  by  the  Governor  by  appointments  and  removals,  actually 
Conforms  to  the  requirements  of  the  advisory  councils  described 
in  Title  I and  Title  IX  of  Public  Law  88-164.  A letter  from 
the  Governor  to  the  effect  that  the  council  includes  members  of 
the  types  described  would  be  sufficient. 

On  the  matter  of  the  authority  of  the  Division  of  Health 
in  the  premises,  we  quote  Section  192.025,  RSMo.  1959: 

"The  division  of  health  of  the  state  department 
of  public  health  and  welfare  is  hereby  designated 
the  official  agency  of  the  state  of  Missouri  to 
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receive  federal  funds  for  health  purposes. 

The  division  shall  comply  with  the  acts  of 
congress  and  with  any  rules  and  conditions  made 
by  any  federal  agency  in  regard  to  the  use  and 
distribution  of  such  funds.  Such  funds  shall  be 
deposited  in  the  state  treasury  and  kept  in 
such  separately  designated  funds  as  may  be 
required  to  carry  out  the  purposes  for  which  the 
federal  grants  are  made.  Disbursements  of 
such  funds  from  the  treasury  shall  be  made  on 
warrants  duly  issued  on  requisitions  of  the 
division.  The  general  assembly  shall  appro- 
priate such  funds  to  the  use  of  the  division 
for  such  purposes •” 

Section  192.250,  USMo.  1959,  reads: 

"The  division  of  health  of  the  department 
of  public  health  and  welfare  is  hereby 
designated  the  official  state  agency  to 
receive  any  and  all  federal  and  other  grants 
and  aids  for  making  a survey  and  for  the 
construction  of  hospitals  and  health  centers, 
provided,  that  private  grants  and  aids  to  private 
hospitals,  health  centers  and  units  in  this 
state,  by  will,  deed  or  gift  shall  vest  in 
such  private  institutions  under  the  terms 
and  provisions  of  such  will,  deed  or  gift 
and  the  division  of  health  of  the  depart- 
ment of  public  health  and  welfare  shall 
have  no  right,  title,  interest  or  control 
over  grants  and  aids  to  private  hospitals  so 
granted,  unless  granted  in  said  will,  deed 
or  gift.  It  shall  be  empowered  to  receive  any 
and  all  such  grants  and  aids  under  the  terms 
of  such  grants  and  aids  and  to  pay  them  out 
under  any  and  all  provisions  as  may  be 
attached  to  such  grants  and  aids.  It  shall  be 
authorised  to  render  such  reports  may  be 
required  under  any  and  all  grants  and  aids; 
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provide  such  minimum  standards  for 
maintenance  and  operation  of  hospitals 
and  hoAth  centers , as.  ma^  be  required  under 
the  terms  of  such  grants  and  aids;  and  to  re- 
quire compliance  with  such  standards  in  the 
case  of  hospitals  and  health  centers  which  shall 
have  received  such  grants  and  aids.  (Emphasis 
added) 

Section  192.250  is  broad  enough  to  include  cooperation  with 
the  Federal  authorities  and  conformity  with  Public  Law  88-164, 
including  Federal  requirements  of  minimum  standards  of  operation 
and  maintenance  of  facilities  receiving  aid  under  the  Mental 
Retardation  Facilities  Construction  Program,  regardless  of 
whether  such  facilities  are  operated  by  the  Division  of  Health, 
the  Division  of  Mental  Diseases,  or  any  other  public  or  private 
agency. 

This  office  advises  that  the  State  Advisory  Council  conforms 
to  the  requirements  of  Public  Law  88-164. 

We  further  advise  that  the  Division  of  Health,  as  the  State 
agency  implementing  Public  Law  88-164, has  jurisdiction  to  establish 
and  maintain  minimum  standards  of  operation  and  maintenance 
of  facilities  receiving  aid  under  that  act,  including  hospitals 
operated  by  other  state  agencies. 


Very  truly  yours. 


THOMAS  F.  EAGLETON 
Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  Oreat  Heritage  Life 
Insurance  Company. 


Opinion  No.  253 


July  7,  1964 


Honorable  Ralph  H.  Riggins 
Superintendent*  Division  of 
Jefferson  Building 
Jefferson  City*  Missouri 
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This  opinion  is  In  answer  to  your  letter  of  July  1* 
1964*  with  which  you  submitted  to  tills  office  an  executed 
ovpy  of  roelanatlon  of  Intention*  Including  Articles  of 
Incorporation,  of  original  lnoosporators  of  the  proposed 
Oreat  Heritage  Life  Xnsurunoc  Company.  Also  forwarded  by 
you  was  p»\A>f  of  publication  of  the  documents  mentioned 
as  required  by  Section  376.070,  RSMo  1959* 

An  examination  of  the  documents  referred  to  in  the 
preceding  paragraph  of  this  letter  has  been  made  ss 
required  by  Section  376.070,  RfiHo  1959.  and  it  Is  the 
opinion  of  this  office  that  the  same  are  found  to  be  in 
accordance  with  provisions  of  3oetlcms  376.010  to  376.670, 
RSMo  1959*  ss  amended,  and  not  inconsistent  with  the 
constitution  and  laws  of  this  State  and  the  United  States. 

The  foregoing  opinion,  which  Z horoby  approve,  was 
prepared  by  sy  assistant*  Julian  L.  O'Malley. 

Yours  very  truly. 


Taowa  y.-'iounxyjf 

Attorney  General 
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A proposition  to  levy  an  additional 
road  tax  in  accordance  with  Section 
137.565,  RSMo  1959,  may  be  held  in 
a general  road  district  on  the  same 
day  and  in  connection  with  a general 
election. 


November  23,  1964 

OPINION  NO.  254 


Honorable  Earl  L.  Veatch 
Prosecuting  Attorney 
Lewis  County 
Monticello,  Missouri 

Dear  Mr.  Veatch: 

You  have  requested  a legal  opinion  from  this  office 
upon  the  following  questions: 

"1.  Lewis  County  has  four  special 
road  districts  within  its  boundaries. 

The  balance  of  the  county  consists 
of  one  general  district.  Can  a 
special  election  be  held  in  this  one 
general  road  district  to  vote  on  a 
proposition  to  levy  an  additional  road 
tax  in  accordance  with  Sec.  137.565, 

Missouri  Revised  Statutes,  1959? 

"2.  May  such  a special  election  be 
held  at  the  same  time  and  in  connection 
with  the  general  election  in  November, 
using  the  same  Judges  and  clerks  as 
those  who  serve  at  such  general 
election.?'1 


ROAD  DISTRICTS: 

SPECIAL  ROAD  DISTRICT^: 
GENERAL  ROAD  DISTRICTS r, 
ELECTIONS : 

SPECIAL  ELECTIONS: 


Section  137.565,  RSMo  1959,  reads  as  follows: 

"Whenever  ten  or  more  qualified  voters 

and  taxpayers  residing  In  any  general  or 

special  road  district  in  any  county  in  this 

state  shall  petition  the  county  court  of 

the  county  in  which  such  district  is  located, 

asking  that  such  court  call  an  election  in 

such  district  for  the  purpose  of  voting  for  or 

against  the  levy  of  the  tax  provided  for  in 

the  second  sentence  of  the  first  paragraph 

of  section  12  of  article  X of  the  Constitution  of 

Missouri,  it  shall  be  the  duty  of  the  county  court, 

upon  the  filing  of  such  petition,  to  call  such 

election  forthwith  to  be  held  within  twenty 

days  from  the  date  of  filing  such  petition. 
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The  petition  so  filed  shall  set  out  the 
duration  of  the  tax  to  be  levied  in  a 
period  of  one,  two,  three  or  four 
years  and  the  ballot  to  be  used  for  voting 
shall  specify  the  number  of  years  duration  of 
the  tax  levy,  but  in  no  event  shall  the  duration 
of  the  tax  levy  be  for  a period  of  more 
than  four  years.  Such  call  shall  be  made 
by  an  order  entered  of  record  setting  forth 
the  date  and  place  of  holding  such  election, 
the  manner  of  voting  and  the  rate  of  tax 
the  court  will  levy,  which  rate  shall  not  exceed 
thirty-five  cents  on  the  hundred  dollars  assessed 
valuation  on  all  taxable  real  and  tangible 
personal  property  in  the  district.  A copy  of 
such  order  shall  be  published  in  two  successive 
issues  of  any  newspaper  published  in  such 
district,  if  any,  and  if  no  newspaper  is 
published  in  such  district,  three  certified 
copies  of  such  order  shall  be  posted  in  public 
places  in  such  district.  The  first 
publication  in  said  newspaper  and  the  posting  of 
such  notice  shall  be  not  less  than  ten  days 
before  the  date  of  such  election.  Such  court 
shall  also  select  one  or  more  Judges  and 
clerks  for  3uch  election  to  receive  the 
ballots  and  record  the  names  of  the  voters." 
(Underlining  ours) 

The  statute  directs  the  county  court  to  call  an  election 
for  the  purpose  of  voting  for  or  against  a tax  levy  for 
road  propositions  in  any  general  or  special  road  district 
in  tne  event  that  ten  or  more  qualified  voters  and  taxpayers 
residing  in  any  special  road  district  shall  petition  the 
county  court  in  which  such  district  is  located,  requesting 
such  an  election.  The  county  court  is  directed  to  call  such 
an  election  within  20  days  from  the  date  of  filing  of  such 
petition. 

As  long  as  the  requirements  of  the  statute  are  obeyed, 
there  is  no  reason  why  such  election  may  not  be  held  on  the 
same  day  and  in  connection  with  the  general  election  in 
November,  or  for  that  matter,  in  connection  with  a regular 
primary,  in  the  absence  of  any  contrary  public  policy 
expressed  or  implied  by  the  Constitution  and  statutes  of 
Missouri.  We  find  no  such  prohibition. 


Honorable  Earl  L.  Veatch 
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There  are  cogent  reasons  why  such  road  district  election 
may  be  held  or  is  permissible  on  the  same  day  as  general 
elections.  The  convenience  of  the  voters,  availability 
of  the  election  machinery,  reduction  in  expense  of  the 
election, all  argue  for  holding  a road  district  election  on 
the  same  day  as  the  general  election  if  the  other  provisions 
of  the  statute  are  complied  with.  Thus  it  is  possible  and 
indeed  appropriate  to  so  time  the  petition  for  such  road 
district  election  as  to  enable  the  County  Court  to  set 
the  road  district  election  on  the  day  of  a general  or  a primary 
election. 

v Moreover,  our  view  of  this  matter  is  reinforced  by 
the  provisions  of  Section  111.235#  RSMo  1959#  which  provides: 

"Notwithstanding  any  other  provisions  of  law, 
whenever  any  primary,  general  or  special 
elections,  or  elections  held  by  any  school 
district,  fire  protection  district, 
sewer  district,  municipalities,  or  other 
political  subdivision  of  the  state,  are  held 
upon  the  same  day  in  any  political  subdivision, 
one  polling  place  for  the  several  elections  in 
each  precinct,  consolidated  precinct  or 
district  in  the  political  subdivision  shall 
whenever  feasible  be  designated  by  the  county 
clerk,  board  of  election  commissioners,  or 
other  proper  election  official,  having  authority 
over  general  elections  in  the  political 
subdivision  and  the  election  ornciaxs  m 
the  polling  places  shall  be  designated  by  the 
county  clerk,  board  of  election  commissioners 
or  other  proper  election  official  and  shall 
be  compensated  for  one  election  only.  Any 
• person  failing  or  refusing  to  comply  with 
the  provisions  of  this  section  is  guilty  of 
a misdemeanor." 

This  statute  was  enacted  in  1957  and  demonstrates  a 
legislative  policy  and  intent  to  authorize  and  permit  various 
elections  to  be  held  on  the  same  day,  using  the  same  election 
officials  and  facilities. 

We  do  not  overlook  the  case  of  Dysart  vs.  City  of 
St.  Louis,  11  S.W.  2d  1045,  decided  by  the  Supreme  Court 
of  Missouri  en  Banc  in  1928  wherein  an  action  was  brought  by 
a taxpayer  to  contest  the  validity  of  a city  bond  issue 
voted  upon  at  an  election  held  on  the  date  of  a regular 
primary  election,  upon  the  ground  that  the  statutes  regarding 
special  elections  had  not  been  complied  with.  The  court 
held  that  no  special  election  was  involved  in  the  case;  that 
the  bond  issue  was  a proposition  presented  in  a general  election, 
and  that  the  vote  on  the  bond  issue  did  not  constitute  a special 
election. 


Honorable  Earl  L.  Veatch 
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The  court  defined  a special  election  as  one  talcing  place 
at  a time  different  from  that  at  which  an  election  fixed  by 
law  is  held. 

If  the  Dysart  case  Is  construed  to  mean  that  a statute 
using  the  term  "special  election"  necessarily  requires  that 
such  election  must  be  held  on  a day  other  than  the  date  of 
a regular  general  or  primary  election,  we  doubt  that  the 
court  today  would  follow  such  interpretation.  However,  your 
questions  Involve  Section  137.565,  RSMo  1959.  Although 
the  caption  of  the  statute  as  it  appears  in  the  revision 
reads  "Special  election  for  tax — petition — duty  of  county 
court — notice — ",  the  body  of  the  statute  does  not  use 
the  term  "special  election".  The  caption  is  merely  supplied 
by  a revisor  for  convenience  and  is  not  part  of  the  statute. 
Thus,  a road  district  election  pursuant  to  Section  137.565, 
RSMo  1959,  is  not  necessarily  a "special  election"  (within 
the  meaning  of  the  Dysart  case)  and  may  be  held  on  the 
date  of  a general  election.  We  are  of  the  opinion  that  an 
election  may  be  held  in  the  general  road  district  referred 
to  in  your  question  number  1 pursuant  to  Section  137.565,  RSMo 
1959,  and  that  such  election  may  be  held  at  the  same  time  and 
in  connection  with  a general  election  using  the  same  Judges 
and  clerks  as  those  serving  at  such  general  election.  We 
believe  the  answers  to  both  of  your  inquiries  are  in  the 
affirmative . 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
a proposition  to  levy  an  additional  road  tax  in 
accordance  with  Section  137.565,  RSMo  1959,  may  be  held 
in  a general  or  special  road  district  on  the  same  day  and 
in  connection  with  a general  election. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant  Donald  L. Randolph. 

Yours  very  truly. 


Attorney  General 


DLR/cs 


Opinion  No.  255  Answered  by 
Letter  (Chitwood) 


August  6,  1964 


Honorable  Thomas  D.  Graham 
State  Representative,  Cole  County 
201-204  Monroe  Building 
235  East  High  Street 
Jefferson  City,  Missouri 

Dear  Mr.  Graham: 

This  office  is  in  receipt  of  your  letter  requesting 
a legal  opinion  upon  the  inquiry  contained  in  the  attached 
letter  of  Sheriff  Debo  of  Cole  County,  Missouri.  The  in- 
quiry referred  to  reads  as  follows: 

"When  no  Governor’s  Warrant  has  been 
obtained,  would  it  be  held  legal  for 
a demanding  state  to  take  custody  of 
a prisoner  at  the  Missouri  State  Pen- 
itentiary providing  that  said  prisoner 
had  signed  a Waiver  before  prison  au- 
thorities, but  had  not  done  so  before 
a Court  of  Record,  nor  had  been  pro- 
duced before  a Judge  of  a Court  of 
Record  and  advised  of  all  legal  rights 
due  him?” 

We  understand  the  question  to  ask  whether  or  not  an 
alleged  fugitive  from  Justice  from  another  state,  one  who 
is  in  custody  of  Missouri  State  Penitentiary  officials, 
may  legally  sign  a written  waiver  of  extradition  proceedings 
before  such  officials,  when  no  rendition  warrant  has  been 
Issued  for  such  alleged  fugitive  by  the  Governor  of  Missouri, 
and  the  alleged  fugitive  has  not  been  taken  before  a Judge 
of  a court  of  record  for  signing  a written  waiver  of  extra- 
dition proceedings  and  there  advised  of  his  legal  rights 
in  the  matter. 


Honorable  Thomas  D.  Graham 


In  an  opinion  of  this  department  written  for  Honorable 
W.  H.  Bates,  Secretary- Attorney,  Board  of  Police  Commissioners, 
Kansas  City  6,  Missouri,  on  September  12,  1962,  it  was  con- 
cluded that  under  provisions  of  Section  5^8.260  RSMo  1959, 
relating  to  written  waivers  of  criminal  extradition  proceed- 
ings, such  waivers  mu3t  be  signed  and  consented  to  in  the 
presence  of  a court  of  record  as  provided  in  said  section 
and  does  not  authorize  police  officers  to  take  such  written 
waivers  from  the  accused. 

While  the  facts  involved  in  that  opinion  and  the  present 
inquiry  differ  in  minor  details,  the  principles  of  law  in- 
volved in  each  are  the  same,  and  it  is  believed  said  opinion 
fully  answers  your  inquiry  in  the  negative.  A copy  of  such 
opinion  is  enclosed  for  your  consideration. 

Yours  very  truly. 


F.  EAGLOTON 
Attorney  General 


PNCtaa 


Enel 


Opinion  Request  No.  257  answered 
by  letter  by  Albert  J.  Stephan 


August  3*  1964 


Honorable  Warren  B.  Hoamco 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Heamea i 

This  Is  in  response  to  your  recent  request  for  an 
opinion  of  this  of floe  which  reads  In  part  as  follows i 

"We  respectfully  request  an  opinion 
of  your  office  on  whether  or  not  pre- 
emptive rights  can  be  abolished  In  a 
corporation  formed  under  Chapter  351 
by  unending  the  Articles  of  Incorpo- 
ration when  said  Articles  of  Incorpo- 
ration make  no  reference  to  preemptive 
rights.  If  preemptive  rights  can  be 
abolished,  what  percentage  of  the  vote 
of  the  outstanding  shares  Is  necessary 
to  pass  the  amendment  abolishing  name." 

This  specific  question  has  never  been  decided  by  the 
appellate  courts  of  this  state,  although  I am  advised  that 
it  Is  a principal  issue  in  the  case  of  Saigh  v.  Busch  which 
is  now  pending  before  the  Supreme  Court  of  Missouri.  It 
has  long  been  the  policy  of  this  office  that  no  opinion 
will  be  Issued  on  a matter  that  la  the  current  subject  of 
litigation)  and.  In  accordance  with  that  policy,  I must 
decline  to  express  any  opinion  on  the  matter  at  this  time. 

Very  truly  yours, 


mums  if.  musm 

Attorney  General 
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BANKS: 


State  Chartered  Banks  have  no  authority  to  purchase 
stock  in  an  Industrial  Development  Corporation. 


September  9>  19 64 


Opinion  No.  258 


Honorable  Gerald  R.  Massie 
Acting  Director 
Division  of  Commerce  and 
Industrial  Development 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Massie: 

This  opinion  is  in  answer  to  a recent  inquiry  of  Mr. 
Lawrence  A.  Schneider  posing  the  following  question: 

"If  a local  bank  wishes  to  purchase  stock 
in  the  local  Industrial  Development  Corp- 
oration, is  this  permissible  under  the 
statutes  of  Missouri  and  if  so,  to  what 
extent  may  they  invest  in  such  a transaction?" 

The  general  rule  of  law  on  this  subject  is  found  at 
9 C.J.S.,  Banks  and  Banking,  § 167,  reading  as  follows: 

"Although  in  some  jurisdictions,  under 
the  statutes  therein,  banks  are  author- 
ized to  purchase,  invest  in,  and  sell 
stocks  of  corporations,  as  a general 
mile,  banks  are  denied  the  power  to  pur- 
chase, acquire,  or  deal  in  the  stock  of 
other  corporations,  except  where  it  is 
necessary  for  the  bank  to  purchase  such 
stock  to  enable  it  to  procure  services 
necessary  or  beneficial  to  it  in  carry- 
ing on  its  business,  or  where  the  power 
is  given  by  express  enactment." 


FI  LED 

£St 


Honorable  Gerald  R.  Massie 


In  seeking  express  statutory  directive  in  this  matter, 
we  search  the  provisions  of  Section  362. 105,  RSMo  1959,  out- 
lining the  "rights  and  powers"  of  State  chartered  banks.  This 
statute  now  contains  eight  separately  numbered  subparagraphs. 
Subparagraph  (l)  of  the  statute,  except  the  proviso  therein 
prohibiting  branch  banking  is  not  materially  different  than 
Section  27%,  RSMo  1889,  which  was  mentioned  in  the  following 
language  from  City  of  Goodland  v.  Bank,  74  Mo.  App.  365,  l.c. 
371: 

"Applying  these  rules  of  construction  to 
section  2745 t defining  the  rights  and 
powers  of  the  banking  corporations  author- 
ized by  other  sections  of  said  article  J, 
chapter  42,  Revised  Statutes,  and  it  will 
be  seen  that  neither  this  section  nor  the 
two  sections  previously  herein  referred  to 
expressly  or  by  implication  authorized  the 
defendant  to  subscribe  for  or  purchase  as 
an  investment  the  said  shares  of  stock  in 
the  defunct  bank." 

City  of  Goodland  v.  Bank,  cited  above,  was  ruled  in  1898  and 
is  cited  approvingly  in  1906  by  the  Supreme  Court  of  Missouri 
in  the  case  of  State  ex  rel.  v.  People’s  United  States  Bank, 
197  Mo.  574,  l.c.  600,  where  the  Court  spoke  as  follows: 

"It  was  ascertained  by  the  Secretary  of 
State  that  defendant  bank  had  invested 
some  of  its  funds  in  the  stock  of  other 
corporations,  and  it  was  pointed  out  that 
this,  by  necessary  implication,  was  in 
violation  of  section  1276,  Revised  Statutes 
1899 — the  general  rule  of  law  being  that 
'a  corporation  has  no  power  to  subscribe 
for  or  purchase  shares  of  stock  in 
another  corporation,  unless  such  power  is 
expressly  granted,  or  unless  the  nature 
of  the  corporation  and  the  circumstances 
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Honorable  Gerald  R.  Massie 


under  which  the  stock  is  acquired  are 
such  as  to  render  the  transaction  a 
necessary  or  reasonable  means  of  carry- 
ing out  the  object  for  which  it  was 
created,  or  of  accomplishing  some  purpose 
which  is  authorized  by  its  charter.' 

[l  Clark  & Marshall  on  Private  Corporations, 
sec.  193*  p.  523;  City  of  Goodland  v.  Bank, 

74  Mo.  App.  365. ] " 

The  case  law  announced  in  the  cases  of  City  of  Goodland 
v.  Bank,  and  State  ex  rel.  v.  People's  United  States  Bank, 
both  cited  supra,  has  not  been  changed,  but  the  legislative 
policy  in  Missouri  in  relation  to  this  subject  has  been 
broadened  from  time  to  time  as  evidenced  by  subparagraphs 
(3)>  (4),  (5)  and  (6)  of  our  present  statute.  Section  362. 105, 
RSMo  1959*  Such  amendments  to  the  statute  authorize  a bank 
to  purchase  and  hold  capital  stock  necessary  to  qualify  for 
membership  in  a federal  reserve  bank,  to  acquire  stock  in 
the  Federal  Deposit  Insurance  Corporation,,  a bank  service 
corporation,  and  to  acquire  stock  in  any  safe-deposit  com- 
pany organized  and  existing  under  the  laws  of  the  State  of 
Missouri  and  doing  business  on  premises  owned  or  leased  by 
the  bank.  In  viewing  such  legislative  action,  it  may  be  con- 
cluded that  in  those  particulars  covered  by  the  amendments 
to  Section  362. 105,  RSMo  1959>  referred  to  above,  the  legis- 
lature has  determined,  as  a matter  of  public  policy,  that 
power  to  invest  in  such  authorized  capital  stocks  will  enable 
banks  to  procure  services  necessary  or  beneficial  to  carrying 
on  the  banking  business.  In  addition.  Section  362. 173*  RSMo 
1959>  specifically  authorizes  state  chartered  banks  to  invest 
in  the  capital  stock  of  small  business  investment  companies 
organized  under  the  Small  Business  Investment  Act  of  1958* 

It  must  be  concluded  that  since  no  legislative  expression  has 
been  directed  to  a state  chartered  bank's  authority  to  pur- 
chase stock  in  an  Industrial  Development  Corporation,  such 
authority  does  not  exist  in  a state  chartered  bank. 
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CONCLUSION 


It  is  the  opinion  of  this  office  that  state  chartered 
banks  in  Missouri  are  without  authority  to  purchase  stock  in 
an  Industrial  Development  Corporation. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Thomas  E.  Eichhorst. 

Very  truly  yours. 


INSURANCE:  Articles  of  Incorporation  of  American  Independence 
Life  Insurance  Company. 


July  14,  1964 


Honorable  Ralph  H.  Dugglna 
Superintendent,  Division  of  Insurance 
Jefferson  Build i:Lj 
Jefferson  City,  Missouri 

Dear  Mr.  Dugglna: 

This  opinion  is  in  answer  to  your  letter  of  July  6, 
1964,  by  which  you  submitted  to  tills  office  an  executed 
copy  of  Doolaration  of  intention,  including  Articles  of 
Incorporation,  of  original  incorporators  of  the  proposed 
Auer  loan  Independence  Life  Insurance  Company.  Also  for- 
warded with  your  request  for  an  opinion  touching  the 
documents  referred  to  mas  proof  of  publication  of  the 
some  as  required  by  Section  376.070  Ri>Mo  1939* 

An  examination  has  been  made  of  the  documents 
referred  to  in  the  preceding  paragraph  as  required  by 
Soction  376.070  RSHo  1959*  and  it  is  the  opinion  of  this 
offloc  that  the  same  are  found  to  be  in  accordance  with 
provisions  of  Sections  376.010  to  376.670  RSMo  1955*  as 
amended,  and  not  inconsistent  with  the  constitution  and 
lavs  of  this  State  and  the  United  States. 

The  foregoing  opinion,  which  Z hereby  approve,  was 
prepared  by  ny  assistant,  Julian  I*.  O'Malley. 

Yours  very  truly. 


FILED 


JLO/dg 


ora  r : zunsmi 

Attorney  General 


WELFARE,  DIVISION  OF:  Division  of  Welfare  may  use  its 

State  appropriated  administration 
funds  together  with  funds  granted  by  the  Federal  Government  to 
carry  out  a staff  development  program  involving  full-time  edu- 
cational leave  to  its  selected  employees. 


OPINION  NO.  263 
August  13,  1964 


Honorable  Proctor  N.  Carter 
Director,  Division  of  Welfare 
Department  of  Public  Health  and  Welfare 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Carter: 

This  opinion  is  rendered  in  response  to  your  inquiry  reading 
as  follows : 


"The  1962  Public  Welfare  Amendments 
to  the  Federal  Social  Security  Law 
emphasize  provisions  for  services  to 
help  needy  persons  attain  or  retain 
capability  for  self-care  and  self- 
support  and  to  maintain  and  strengthen 
family  life  for  children.  This  approach 
recognizes  the  importance  of  rehabili- 
tation in  helping  welfare  recipients 
better  to  be  able  to  care  for  themselves 
and,  wherever  possible,  to  become  self- 
supporting.  To  be  able  to  help  people 
move  from  dependence  toward  self- 
reliance  is  largely  dependent  upon 
personnel  capable  of  providing  necessary 
services  that  can  help  to  reduce  the  need 
for  and  the  cost  of  the  public  assistance 
programs . 

"To  improve  and  up-grade  staff  skill 
and  to  increase  the  number  of  adequately 
trained  and  qualified  public  welfare 
personnel  we  plan  a staff  development 
program  which  will  include  in-service 
training  and  stipends  to  welfare  staff 
on  educational  leave.  In  this  connec- 
tion we  would  appreciate  receiving  from 
you  an  opinion  on  the  following  question: 
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"May  the  Division  of  Welfare  use  Its 
State  appropriated  administration  funds 
together  with  funds  granted  by  the 
Federal  Government  to  carry  out  a staff 
development  program  involving  the 
granting  of  full-time  educational  leave 
with  pay  to  its  selected  employees  to 
Insure  adequately  trained  personnel  in 
conformity  with  methods  of  administration 
found  by  the  United  States  Government 
to  beneoessary  for  the  proper  and 
efficient  administration  of  State  plans 
under  the  Federal  Social  Security  Act?" 


Framers  of  Missouri's  Constitution  of  1945  treat  speci- 
fically the  subject  of  public  health  and  welfare,  and  Sections 
37  and  39,  Article  IV  of  such  Constitution  provide! 

"Sec.  37.  Department  of  Public  Health 
and  Welfare — duties  and  powers  of 
General  Assembly.  — The  health  and 
general  welfare  of  the  people  are 
matters  of  primary  public  concern; 
and  to  secure  them  the  general  assem- 
bly shall  establish  a department  of 
public  health  and  welfare,  and  may 
grant  power  with  respect  thereto  to 
counties,  eltles  or  other  political 
subdivisions  of  the  state. 


"Sec.  39.  Cooperation  with  federal 
and  other  state  governments.  — In 
all  matters  of  publio  welfare  the 
general  assembly  may  provide  by  law 
for  cooperation  with  the  United 
States,  or  other  states." 


The  foregoing  constitutional  provisions  have  been  imple- 
mented by  the  enactment  of  Section  191.010  RSMo  1939.  reading 
as  follows: 


"There  is  hereby  created  and  established 
as  a department  of  state  government  'A 
Department  of  Public  Health  and  Welfare', 
which  may  hereafter  be  referred  to  as 
'the  department'.  The  scope  and  purpose 
of  the  department  of  public  health  and 
welfare  shall  be  to  Improve  and  protect 
the  health  of  the  people  of  the  state  of 
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Missouri ; to  care  for  the  mentally  111 
and  those  who  are  111  from  other  causes, 
so  far  as  the  laws  of  Missouri  shall 
provide]  to  provide  care  and  maintenance 
for  certain  other  persons,  as  provided 
by  law]  to  administer  laws  concerning 
social  welfare,  including  certain  social 
security  laws.  The  department  of  public 
health  and  welfare  shall  be  composed  of 
three  divisions,  namely:  The  division 
of  health,  the  division  of  mental  diseases, 
the  division  of  welfare." 

Section  207.010  RSMo  1959  alludes  to  duties  of  the  Division 
of  Welfare  in  the  following  language: 

"1.  The  division  of  welfare  is  an 
integral  part  of  the  department  of 
public  health  and  welfare  and  shall 
have  and  exercise  all  the  powers  and 
duties  necessary  to  carry  out  fully 
and  effectively  the  purposes  assigned 
to  it  by  law  and  shall  be  the  state 
agency  to 

"(1).  Administer  state  plans  and 
laws  involving  pensions  or  assistance 
to  persons  over  sixty- five  years  of 
age,  who  are  Incapacitated  from  earning 
a livelihood  or  are  without  means  of 
adequate  support] 

"(2).  Aid  to  dependent  children; 

"(3).  Aid  or  relief  in  cases  of 
public  calamity] 

"(4).  Aid  for  direct  relief] 

"{5).  Child  welfare  services] 

"(6).  Pensions  and  services  for 
the  blind;  and 

"(7).  Any  other  duties  relating  to 
social  security  which  may  be  imposed 
upon  the  department  of  public  health 
and  welfare . " 
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In  addition  to  specific  duties  delegated  to  the  Division 
of  Welfare  by  the  first  paragraph  of  Section  207.010  RSMo  1959» 
quoted  above,  we  find  specific  powers  granted  to  the  Division 
of  Welfare  by  the  following  language  from  Section  207.020  RSMo 
1959*  a®  amended  in  1961  (RSMo  Cum.  Supp.  1963): 

"In  addition  to  the  powers,  duties  and 
functions  vested  in  the  division  of 
welfare  by  other  provisions  of  this 
chapter  or  by  other  laws  of  this  state, 
the  division  of  welfare  shall  have  the 
power: 


***** 

"(3).  To  administer,  disburse,  dispose 
of  and  account  for  funds,  commodities, 
equipment,  supplies  or  services,  and  any 
kind  of  property  given,  granted,  loaned, 
advanced  to  er  appropriated  by  the  state 
of  Missouri  for  any  of  the  purposes  herein. 

* e • • • 

"(5).  To  adopt,  amend  and  repeal  rules 
and  regulations  necessary  or  desirable 
to  carry  out  the  provisions  of  this 
chapter  and  which  are  not  inconsistent 
with  the  constitution  or  laws  of  this 
state.  * * * 

"(6).  To  cooperate  with  the  United  States 
government  in  matters  of  mutual  concern 
pertaining  to  any  duties  wherein  the 
division  of  welfare  is  acting  as  a state 
agency,  Including  the  adoption  of  such 
methods  of  administration  as  are  found 
by  the  United  States  government  to  be 
necessary  for  the  efficient  operation  of 
state  plans  hereunder. 

* * * * • 

"(14).  To  establish  or  cooperate  in  research 
or  demonstration  projects  relative  to  the 
welfare  program,  such  as  those  relating  to 
the  prevention  and  reduction  of  dependency 
and  economic  distress,  or  which  will  aid  In 
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effecting  coordination  of  planning  between 
private  and  public  welfare  agencies,  or 
which  will  help  improve  the  administration 
and  effectiveness  of  programs  carried  on  or 
assisted  under  the  federal  Social  Security 
Act  (42  U.S.C.A.  § 301  et  seq.)  and  the 
programs  related  thereto. 

***** 

" (20) . All  powers  and  duties  of  the  division 
of  welfare  shall  so  far  as  applicable  apply 
to  the  administration  of  any  other  law  or 
state  law  wherein  duties  are  imposed  upon 
the  division  of  welfare  acting  as  a state 
agency. " 

No  where  have  we  found  the  power  to  cooperate  with  the 
Federal  government  granted  by  statute  with  such  certainty  and 
purposeful  scope  as  is  expressed  in  the  language  quoted  above 
from  Seotion  207.020  RSMo  1959,  supra,  as  amended  in  1961. 

At  the  expense  of  brevity  we  here  re-emphasise  the 
important  powers  given  to  the  Division  of  Welfare  as  a further 
breakdown  of  quoted  language  from  Section  207.020  RSMo  1959. 
supra,  is  accomplished.  In  subparagraph  (3)  of  the  statute  we 
find  power  vested  in  the  Division  of  Welfare  to  "administer, 
disburse,  dispose  of  and  account  for  funds  * * * appropriated 
by  the  state  of  Missouri  for  any  of  the  purposes  herein".  In 
subparagraph  (6)  of  the  statute  we  find  power  vested  in  the 
Division  of  Welfare  to  cooperate  with  the  United  States  govern- 
ment, such  power  extending  to  "the  adoption  of  such  methods  of 
administration  as  are  found  by  the  United  States  government  to 
be  necessary  for  the  efficient  operation  of  state  plans  hereunder". 

We  discover  only  one  limitation,  expressed  in  Seotion 
207.020  RSMo  1959,  affecting  the  specific  powers  granted,  and  it 
is  found  in  subparagraph  (5;  of  the  statute,  it  pertains  to  the 
adoption,  amendment  and  repeal  of  rules  and  regulations,  and 
contains  a prohibition  against  the  same  being  ’"inconsistent 
with  the  constitution  or  laws  of  this  state". 

The  United  States,  through'  the  Secretary  of  Health,  Education, 
and  Welfare,  has  found  that  its  prescribed  methods  of  adminis- 
tration, including  a staff  development  plan  involving  the  granting 
of  full-time  educational  leave  with  pay  by  states  to  their 
selected  employees,  is  necessary  for  the  proper  and  efficient 
administration  of  state  plans  under  the  Federal  Social  S curlty 
Act. 
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Evidence  of  such  "finding"  is  found  in  the  following 
language  in  the  Office  Memorandum  of  December  6,  1961,  from 
Abraham  Riblcoff,  Secretary  of  Health,  Education,  and  Welfare, 
directed  to  Mr.  W.  L.  Mitchell,  Commissioner  of  Social  Security, 
on  the  aub,Jeot  of  "Administrative  Actions  N cessary  to  Improve 
our  Welfare  Programs": 

" * * * I would  like  you  to  proceed  immedi- 
ately to  implement  the  following  decisions: 

* * * * * 

"7 . Improvement  of  State  Staff  Training 
and  DevelopracrTF  Progrv.r.a"  The  central 
core  of  proper  and"  eff * cient  administration 
is  personnel — adequate  in  number  and 
appropriately  trained  to  do  the  Job 
required.  With  the  changing  characteristics 
of  the  public  assistance  caseload,  and  the 
need  to  emphasize  more  and  more  the  pre- 
ventive and  rehabilitative  aspects  of  public 
welfare,  the  existence  in  each  State  of  an 
adequate  staff  development  program  is 
imperative.  * * * Federal  flnanolal  partici- 
pation is  now  available  for  the  administration 
of  staff  development  programs,  including  in- 
service  training  and  educational  leave,  as  a 
part  of  the  costs  of  administering  public 
assistance.  * * * Each  state  should  have  a 
State-wide  staff  development  plan  which  would 
include  both  in-service  training  and  oppor- 
tunities for  professional  and  technical 
education.  # * * " 

In  implementing  the  directive  of  December  6,  1961,  Issued 
by  the  Secretary  of  Health,  Education,  and  Welfare,  the  Commis- 
sioner of  Welfare,  at  Part  III  of  the  Handbook  of  Public 
Assistance  Administration,  issued  by  the  Bureau  of  Family 
Services,  within  the  Welfare  Administration,  on  October  16,  1963, 
has  set  forth  requirements,  as  established  under  the  authority 
of  Titles  I,  IV,  X,  XIV,  and  XVI  of  the  Social  Security  Act, 
requiring  states  to  provide  such  methods  of  administration  as 
the  Commissioner  of  Welfare  finds  necessary  for  the  proper  and 
efficient  operation  of  State  plans.  Part  III,  Section  3210  of 
the  Handbook  of  Public  Assistance  Administration,  referred  to 
above,  provides,  in  part: 
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**  * * * por  these  reasons  and  upon  direction 
of  the  Secretary,  requirements  for  strength- 
ening agenoy  staff  development  programs  are 
being  established  under  the  authority  of 
titles  I,  IV,  X,  XIV,  and  XVI  of  the  Social 
Security  Act  to  require  States  to  provide 
such  methods  of  administration  as  the 
Secretary  finds  are  necessary  for  the  proper 
and  efficient  operation  of  State  plans. 

Federal  funds  are  available  for  the  admini- 
stration of  staff  development  programs, 

Including  in-service  training  and  educational 
leave,  as  a part  of  the  costs  of  administering 
titles  I,  IV,  X,  XIV  and  XVI.  The  law  provides 
for  matching  of  training  expenditures  at 
75  percent  under  specified  timing  and  conditions. 

(See  Handbook  IV- 4000 ) . " 

P .rt  III,  Section  3300  of  the  Handbook  of  Public  Assistance 
Administration,  dealing  with  requirements  for  a State  plan  of 
staff  development,  provides,  in  part,  as  follows: 

"A  State  plan  must  include: 

***** 

"C.  3.  b.  Provision  for  educational 
leave  for  employees,  including 

"(1).  Provision  for  educational 
leave  with  pay  for  selected  employees 
to  fill  positions  designated  by  the 
agency  as  requiring  professional  and 
technical  education.  * * * " 

The  constitutional  and  statutory  provisions  discussed 
above  clearly  demonstrate  on  their  face  that  their  basic 
objective  is  a public  purpose,  as  distinguished  from  aid  to 
any  private  person. 

The  staff  development  plan  heretofore  referred  to  will 
Involve  disbursement  of  State  appropriated  funds  as  selected 
employees  of  the  Division  of  Welfare  are  granted  full-time 
educational  leave  with  pay  under  the  plan.  In  an  opinion  of 
this  office  dated  April  19,  1946,  three  provisions  of  Missouri's 
1945  constitution  were  cited  as  legal  impediments  to  the  State 
Social  Security  Commission's  authority  to  grant  a leave  of 
absence  to  any  employee  with  pay  for  the  purpose  of  attending 
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some  educational  institution  to  better  qualify  the  employee  for 
come  key  supervisory  position  with  the  State  Social  Security 
Commission.  We  are  not  constrained  to  follow  such  opinion  for 
three  principal  reasons i First,  no  effort  was  made  in  such 
opinion  to  dlseuss  the  language  of  the  statutes  giving  specific 
powers  to  the  State  Social  Security  Commission  as  they  might 
bear  relation  to  the  problem  presented.  Second,  in  citing 
Missouri's  constitution  of  1945.  Article  III,  Sections  38(a) 
nd  39(1)  and  (2).  as  impediments  to  the  plan,  such  constitu- 
tional provisions  were  not  demonstrated  to  be  violated  by  the 
statutes  prescribing  powers  and  duties  of  the  state  agency 
involved.  Third,  the  1961  Amendment  to  Section  207.020  RSMo 
1959  gave  additional  powers  to  the  Division  of  Welfare  which 
were  not  spelled  out  in  the  statute  as  it  existed  in  1946,  and 
are  now  found  at  subparagraphs  (9)  to  (19).  Inclusive,  of  such 
statute . 

Article  III,  Section  38(a),  Missouri's  constitution  of 
1945  provides: 

"The  general  assembly  shall  have  no 
power  to  grant  public  money  or  prop- 
erty. or  lend  or  authorise  the  lending 
of  public  credit,  to  any  private  per- 
son, association  or  corporation,'  ex- 
cepting aid  in  public  calamity,  and 

Senegal  laws  providing  for  pensions 
or  the  blind,  for  old  age  assistance, 
for  aid  to  dependent  or  crippled  child- 
ren or  the  blind,  for  direct  relief, 
for  adjusted  compensation,  bonus  or 
rehabilitation  for  discharged  members 
of  the  armed  services  of  the  United 
States  who  were  bona  fide  residents 
of  this  state  during  this  service,  and 
for  the  rehabilitation  of  other  persons. 

Money  or  property  may  also  be  received 

buted  together  wTTh  public  money  of 
this  statuTor  any  public  purpose 
designated  by  the  United  States." 

(Underscorin'-  supplTedy 

Article  III,  Seotlon  39(1)  and  (2),  Missouri's  constitution 
of  1945  provides: 
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"The  general  assembly  shall  not  have 
power: 

"(l).  To  give  or  lend  or  to  authorise 
the  giving  or  lending  of  the  credit  of 
the  state  In  aid  or  to  any  person,  associ- 
ation, municipal  or  other  corporation. 

"(2).  To  pledge  the  credit  of  the  state 
for  the  payment  of  the  liabilities,  present 
or  prospective,  of  any  individual,  associ- 
ation, municipal  or  other  corporation." 

The  underscored  language  found  in  Article  III,  Section 
38(a),  Missouri's  constitution  of  1945,  quoted  above,  represents 
new  matter  of  substance  not  found  in  Missouri's  constitution  of 
1875.  In  such  language  we  find  an  expression  of  Missouri's 
forward  approach  to  the  distribution  of  public  monies  for 
purposes,  and  under  conditions,  there  stated.  While  we  are 
inclined  to  rest  the  ultimate  conclusion  of  this  opinion  on 
the  language  appearing  in  the  last  sentence  of  Article  III, 
Section  38(«0  of  Missouri's  1945  constitution,  quoted  supra, 
we  will  take  an  additional  step  to  demonstrate  that  the  ex- 
penditure of  state  appropriated  funds  by  the  Division  of  Welfare 
to  foster  a staff  development  plan  Involving  full-time  educa- 
tional leave  with  pay  to  its  selected  employees  does  not  Involve 
the  giving  of  state  aid  to  a private  person  in  contravention  of 
the  constitutional  provisions  set  out  above. 

Appropriations  made  by  the  legislature  to  the  Division  of 
Welfare  covering  the  biennium  from  July  1,  1963*  to  June  30, 
1965,  disclose  that  a specific  appropriation  has  been  made  for 
"administration"  purposes.  It  must  be  conceded  that  such 
"administration"  purposes  are  public  purposes  in  light  of  the 
organisation  and  functions  of  the  Division  of  Welfare  as  out- 
lined In  the  forepart  of  this  opinion.  A staff  development 
program  in  the  Division  of  Welfare  goes  to  the  very  heart  of 
" administration " of  the  Division's  various  programs,  and  must 
be  considered  germane  to  the  public  purposes  for  which  the 
Division  was  created. 

In  State  ex  inf.  Dalton  v.  Land  Clearance  For  Redevelop- 
ment Authority,  364  Mo.  974,  270  SW2d  44,  decided  by  the  Supreme 
Court  of  Missouri  in  1954,  it  was  there  contended  that  the 
Authority's  proposal  to  sell  real  estate  within  a blighted  area 
to  private  developers  at  a price  less  than  the  cost  of  acquisi- 
tion constituted  the  giving  of  special  privileges,  the  lending 
of  public  credit  and  the  granting  of  public  property,  in  aid  of 
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i private  person,  association  or  corporation  in  violation 
of  Article  III.  $§  38(a)  and  39.  of  Missouri’s  constitution 
of  1945 . In  holding  that  the  constitutional  provisions  just 
cited  were  not  violated  by  carrying  out  the  provisions  of 
the  Land  Clearance  For  Redevelopment  law,  the  Supreme  Court 
used  language  enunciating  a principle  which  we  feel  must  be 
applied  to  the  facts  at  hand.  We  here  quote  from  such  opinion 
at  364  Mo.  974,  l.c.  989.  990* 

"The  great  weight  of  authority  is 
that  there  is  no  private  grant  when 
land  is  cleared  for  the  purposes  herein 
contemplated  and  is  thereafter  sold  at 
a loss,  but  for  its  then  fair  vilue. 

Rowe  v.  Housing  Authority  of  Little 
Rock,  220  Ark.  698,  249  SW2d  551,  553l 
Redevelopment  Agency  of  San  Pranolsco 
v.  Hayes,  Cal.  ipp.,  266  P.2d  105,  125 i 
Ajootlan  v.  Providence  Redevelopment 
Agency,  R.I.  Sup.,  91  A.  2d  21,  26j 
Oohld  Realty  Co.  v.  City  of  Hartford, 

Conn.,  104  A.  2d  365.  372 j Poeller  v. 

Housing  Authority  of  Portland.  198 
Ore.  205.  256  P.  2d  752,  767.  In  all 
of  these  oases  it  is  pointed  out  that 
the  primary  purpose  of  a redevelopment 
project  is  a public  purpose,  nd  that 
any  benefits  to  private  individuals 
are  merely  Incidental  to  the  public 
purpose.  To  the  same  effect  is  L ret 
Investment  Co.  v.  Dickmann,  345  Mo. 

449,  134  SW2d  65.  See  also:  Jasper 
County  Farm  Bureau  v.  Jasper  County, 

315  Mo.  560,  286  SW  381;  State  ex  rel. 

K nsas  City  Insurance  Agents'  Association 
v.  City  of  Kansas  City,  319  Mo.  386, 

4 3W2d  427." 

The  Missouri  decisions  cited  in  the  language  quoted 
above  from  State  ex  inf.  D It on  v.  L nd  Clearance  For  Re- 
development Authority  were  ruled  in  light  of  those  pro- 
visions of  Missouri’s  constitution  of  1&T5  prohibiting 
appropriations  by  the  legislature  for  purposes  not  public  in 
nature,  and  not  differing  materially  from  our  present  consti- 
tutional provisions  referred  to  herein  on  the  subject. 
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Honorable  Proctor  N.  Carter 


Those  employees  of  the  Division  of  Welfare  who  are  to 
be  selected  for  participation  In  the  staff  development  pro- 
gram and  thereby  receive  full-time  educational  leave  with 
pay,  as  a condition  of  their  employment,  cannot  be  considered 
as  other  than  indirect  beneficiaries  of  an  appropriation  made 
by  the  legislature  for  purposes  of  8 ldmlnistratlon*  of  the 
Division  of  Welfare  in  carrying  out  the  public  purpose  of 
the  law  being  administered . 

i 

Conclusion 


It  is  the  opinion  of  this  office  that  the  Division  of 
Welfare  may  use  its  State  appropriated  administration  funds 
together  with  funds  granted  by  the  Federal  government  to 
carry  out  a staff  development  program  involving  the  granting 
of  full-time  educational  leave  with  pay  to  its  selected 
employees  to  Insure  adequately  trained  personnel  in  conformity 
with  methods  of  administration  found  by  the  United  States 
government  to  be  necessary  for  the  proper  and  efficient 
administration  of  state  plans  under  the  Federal  Social  Security 
Act. 


The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  assistant,  Julian  L.  O'Malley. 

Yours  very  truly, 


JLO/dg 


THOMAS  F.  EAGLETON 
Attorney  General 


LOTTERIES : 

NEWSPAPER  PROMOTION: 


A newspaper  subscription  contest  in  which 
contestant  is  awarded  points  for  sub- 
scriptions sold  does  not  constitute  a 
lotter  in  violation  of  Section  563.430 
because  the  element  of  chance  is  absent. 


December  31 > 1964 


Honorable  Brunson  Hollingsworth 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 
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OPINION  NO.  265 


Dear  Mr.  Hollingsworth: 

This  is  in  answer  to  your  request  for  an  official  opinion 
of  this  office,  which  reads  in  part  as  follows: 


"The  Jefferson  County  Press-Times  newspaper 
of  June  25,  1964,  contains  a contest. 
Reference  is  made  to  your  Opinion  of  June 
29 , 1951,  to  the  portions  of  the  Jefferson 
Republic  of  June  14,  1951 > which  I trust 
remain  in  your  files. 


"In  both  schemes  there  seems  to  be  a 
use  of  discounts,  commissions,  incentives 
and  bonuses.  Periodical  publication  of 
commission  agents  status  is  made  in 
terms  of  'votes'  which  are  given  collateral 
to  a commission  of  20#.  The  allocation 
of  'votes'  is  according  to  published 
rules  and  the  'votes'  can  be  gained  by 


(1)  Merely  reporting  periodically. 

(2)  Acting  promptly. 

(3)  Selling  longer  subscriptions. 

(4)  Emphasizing  new  subscriptions. 

(5)  Selling  subscriptions  at  all. 

(6)  Sending  in  a coupon. 

"This  subscription  campaign  is  promoted 
in  the  excitatory  language  of  gaining. 

"It  seems  clear  that  consideration  and  prize 
are  proveable  in  this  promotion.  Your  Opinion  is 
requested  as  to  whether  the  element  of  chance 
is  present." 
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It  is  well  settled  in  this  state  that  the  elements  of  a 
lottery  are  prize,  chance  and  consideration.  State  ex  Inf. 
McKittrick  v.  Globe -Democrat  Pub.  Co.,  110  S.W.  2d  705,  l.c.  713. 

If  any  of  these  elements  are  lacking  in  the  proposed  contest, 
it  is  not  illegal. 

As  noted  in  your  opinion  request,  it  cannot  be  questioned 
that  the  element  ™prizer'  is  present  in  the  plan,  here  presented 
for  consideration.  Indeed,  the  sole  inducement  for  entering 
the  proposed  contest  is  the  opportunity  of  winning  a substantial 
award  if  successful. 

Nor  can  it  be  questioned  that  the  element  of  "consideration" 
is  present,  as  defined  in  the  1963  amendment  to  our  lottery 
statute  as  follows: 

"...  provided,  however,  that  this 
section  shall  apply  only  where  there  is 
consideration  in  the  form  of  money, 
or  its  equivalent,  paid  to  or  received 
by  the  person  awarding  the  prize." 

Certainly,  the  money  received  by  the  publisher  for  sub- 
scription and  for  the  copy  of  newspapers  containing  coupons 
falls  well  within  the  above  quoted  statutory  definition  of 
consideration  of  an  element  of  lottery. 

However,  the  question  remains  whether  the  element  of  "chance" 
exists  in  this  proposed  plan. 

This  contest  may  be  readily  distinguished  from  the  1951 
opinion  mentioned  in  your  opinion  request.  In  that  plan  the 
purchaser  of  the  subscription  could  cast  his  vote  for  any 
person  who  had  entered  the  contest.  Under  that  plan  the 
chance"  element  might  be  a dominant  factor  in  that ’ the  outcome 
would  not  be  determined  by  the  efforts  of  the  individual  contestant 
but  might  well  be  determined  by  factors  outside  his  control. 

This  is  not  true  in  the  contest  here  under  consideration. 

Other  distinguishing  factors  will  be  noted  in  the  course  of  this 
opinion. 

The  leading  case  on  the  element  of  "chance"  in  the  State 
of  Missouri  is  the  case  of  State  v.  Globe-Democrat,  supra, 
decided  in  1937.  In  that  case  the  Missouri  Supreme  Court  noted 
a contest  may  be  a lottery  even  though  skill,  judgment,  or 
research  enters  thereinto  in  some  degree  if  fchance  in  a larger 
degree  determines  the  result.  The  Court  also  observed  that 
it  is  a question  whether  the  chance  factor  is  dominant  or 
subordinate  in  State  ex  Inf.  McKittrick  v.  Globe-Democrat  Pub. 

Co,  l.c.  717*. 

"...  in  other  words  the  rule  that 
•chance*  must  be  the  dominant  factor  is 
to  be  taken  in  a qualitative  or  causative 
sense  rather  than  in  a quantitative  sense. 

This  was  directly  decided  in  Coles  v. 

Odhams  Press,  Ltd.,  supra,  when  it  was 
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held  the  question  was  not  to  be  determined 
on  the  basis  of  the  mere  proportions  of  skill 
and  chance  entering  in  the  contest  as  a 
whole . " 

Other  Jurisdictions  have  defined  "chance"  as  an  element 
of  lotteries  as  follows l 

"The  'chance'  which  is  an  essential 
element  of  lottery,  is  the  antithesis  of 
that  which  happens  by  plan  or  design 
or  by  the  exercise  of  volition  or  Judgment." 

Com.  v.  Laniewski,  98  A. 2d  215,  217. 

"As  ‘ui  essential  element  of  lottery,  the 
word  'chance'  refers  to  attempt  to  attain 
certain  ends,  not  by  skill  or  known  or 
fixed  rules,  but  by  happening  of  a sub- 
sequent event,  incapable  of  ascertainment 
or  accomplishment  by  means  of  human  foresight 
or  ingenuity."  U.S.  v.  Rich,  D.C.  Ill,  90  F. 

Supp.  624,  627. 

"'Chance'  as  element  of  lottery,  is  some- 
thing that  befalls  as  result  of  unknown  or 
unconsidered  forces,  a happening  in  a 
particular  way,  issue  of  uncertain 
conditions,  a fortuity,  an  unforeseen  or 
inexplicable  cause  or  its  operation,  or  an 
accident."  Minges  v.  City  of  Birmingham,  36 
So.  2d  93,  96,  97,  251  Ala.  65." 

Keeping  the  above  definitions  in  mind,  can  it  be  said  that 
the  "chance"  element  is  the  dominant  factor  in  the  proposed 
plan?  We  think  not.  The  language  contained  in  the  case  of 
DeWitt  Motor  Co.  vs.  Bodnark  (Ohio)  169  N.E,  2d  660,  667  [6] 
is  appropriate  to  the  facts  of  this  contest. 

The  court  stated I 

"In  all  lines  of  legitimate  business,  the 
members  thereof  are  working  to  bring  about 
a certain  result  for  gain  or  profit  and 
while  these  contingencies  may  never 
develop,  nevertheless  the  dominating  factor 
of  Judgment,  design  and  volition  has  entered 
into  their  work.  This  contingency  is  not, 
as  used  in  the  definition  of  a lottery,  termed 
'chance' ." 

Basically,  the  plan  here  under  consideration  awards  a prize 
to  the  contestant  who  sells  the  most  subscriptions.  All 
contestants  are  paid  a commission  on  each  sale. 

We  find  a problem  however  that  presents  difficulty.  On 
page  2 of  the  promoter's  letter  of  explanation  concerning  the 
contest,  we  find  the  following  language! 
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"The  person  making  the  sale  is  automatically 
credited  with  the  number  of  points  appropriate 
to  that  sale;  the  buyer  of  the  subscription 
has  no  choice  whatever  concerning  the 
distribution  of  these  points." 

However,  in  the  advertisement  in  the  newspaper  on  page  1 
thereof,  we  find  the  following  language: 

"Subscriptions  may  also  be  left  at  the 
campaign  office  * * * or  at  the  press 
times  office  * * * credit  and  votes  will 
be  given  to  the  candidate  of  your  choice." 

These  two  statements  appear  to  be  inconsistent.  If  the  former 
statement  is  correct  then  there  would  be  no  element  of  chance. 

If,  however,  the  latter  statement  is  the  rule  then  the  element 
of  chance  is  definitely  injected  into  the  contest. 

Another  problem  is  presented  in  connection  with  the  adver- 
tisement in  the  newspaper  whereby  a contestant  received  points 
or  votes  for  mailing  in  a coupon  clipped  from  the  advertisement. 
This  is  an  introductory  proposal  to  the  contest  and  is  published 
one  time.  The  points  or  votes  earned  by  sending  in  this  coupon 
are  credited  only  to  the  contestant.  This  does  not  seem  to 
inject  the  element  of  chance. 

However,  another  and  different  coupon  is  provided  in  the 
advertisement  which  permits  anyone  to  clip  the  coupon  and 
credit  500  votes  to  any  contestant  the  sender  desires.  This 
appears  to  inject  the  element  of  chance.  Another  rule  of  the 
contest  is  that  the  points  to  be  awarded  to  the  contestant 
for  obtaining  new  subscriptions  decreases  as  the  contest 
progresses.  This  would  have  the  effect  of  discouraging  a 
contestant  from  himself  purchasing  subscriptions  in  order  to 
win.  This  factor  appeared  to  be  decisive  in  the  1951  opinion 
of  this  office  mentioned  above.  The  promoter’s  letter  also 
stated  that  contestants  are  prohibited  from  purchasing  blocks 
of  subscriptions  for  themselves. 

It  is  our  view  that  this  plan  (with  the  exceptions  above 
noted)  is  essentially  a subscription  contest  in  which  the 
person  who  sells  the  greatest  number  of  subscriptions  according 
to  the  rules  of  the  contest  wins  the  prize,  but  all  persons 
selling  subscriptions  are  entitled  to  a commission  on  each  one 
sold.  In  this  sense  this  contest  cannot  be  distinguished  from 
any  number  of  sales  contests  conducted  by  various  companies  to 
stimulate  the  sale  of  their  products.  The  ability  to  pursuade 
a purchaser  to  buy  any  product  is  based  on  human  ingenuity  and 
foresight  and  is  not  inexplicable  and  incapable  of  ascertainment. 

Having  reached  the  conclusion  that  the  element  of  "chance" 
is  absent  from  this  proposed  contest  we  are  of  the  opinion  that 
it  is  therefore  not  a lottery  as  contemplated  by  Section  563.430, 
RSMo.  Cum.  Supp.  1963. 


December  31 » 1964 
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CONCLUSION 


A newspaper  subscription  contest  in  which  a contestant 
is  awarded  points  for  each  subscription  sold  within  the 
contest  period  does  not  constitute  a lottery  in  violation  of 
Section  563.430  because  the  element  of  chance  is  absent. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant  Robert  D.  Kingsland. 

Very  truly  yours. 


Attorney  General 


JGS/cs 


INSURANCE:  Articles  of  Incorporation  of  All  American  Life 
Insurance  Company. 


July  13,  1964 


Honorable  Ralph  H.  Dugglns 
Superintendent,  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  ixiggino: 

This  opinion  is  In  answer  to  your  letter  of  this  date 
by  which  you  submitted  for  examination  and  certification 
under  Section  3Y6.070  RSNo  1939,  an  amended  Declaration  of 
Intention  of  original  incorporators  of  the  proposed  Country- 
wide Life  Insurance  Company,  whereby  the  name  of  ouch  proposed 
company  Is  changed  to  ah  American  Life  Insurance  Company, 
such  amendment  being  made  in  conformity  with  suggestions  made 
by  this  office  in  its  letter  of  July  10,  1964*  addressed  to 
you. 


A review  has  been  made  or  the  amended  Declaration  of 
Intention  referred  to  in  the  preceding  paragraph  as  required 
by  Section  376.070  RSHo  1559,  and  It  Is  the  opinion  of  this 
office  that  ouch  Amended  Declaration  of  Intention,  and 
Artioles  of  Incorporation  of  the  proposed  All  American  Life 
Insurance  Company  are  in  accordance  with  the  provisions  of 
Sections  376.010  to  376.670  RSNo  1959,  as  amended,  and  not 
inconsistent  with  the  constitution  and  laws  of  this  state 
and  the  OWL  ted  States. 

The  foregoing  opinion  itilch  I hereby  approve,  was  pre- 
pared by  ay  assistant,  Julian  L.  O'Halley. 

Tours  very  truly, 


JLO/dg 


thohast:  ranurw 

Attorney  General 


Opinion  No . 267 
Answered  by  Letter 


August  5, 


Honorable  Harry  E.  Hatcher 
State  Senator,  28th  District 
P.  0.  Box  No.  128 
Neosho,  Missouri 

Dear  Senator  Hatcher: 

This  is  in  reply  to  your  recent  letter  requesting  an 
opinion  of  this  office  regarding  whether  special  road  districts 
organized  under  Sections  233.010  to  233*165  nay  place  and  accept 
competitive  bids  for  construction  contracts  on  road  construction 
which  is  not  a part  of  their  district  or  in  any  way  financed  or 
subsidized  by  the  special  road  district. 

Enclosed  are  tvro  former  opinions  of  this  office.  The 
opinion  dated  February  16,  1954,  to  the  Honorable  Oamer  L.  Moody, 
Prosecuting  Attorney  of  Wright  County  held  that  a township  in  a 
county  under  township  organization  was  not  empowered  to  use 
township  machinery  to  do  work  for  private  individuals  for  hire. 
The  opinion  dated  December  17,  1962,  to  the  Honorable  Rufe  Scott, 
Prosecuting  Attorney , Stone  County,  held  that  a special  road 
district  organized  under  Sections  233.010  to  233.165,  RSHo  1959* 
may  not  hire  out  special  district  machinery  to  do  work  in  other 
districts  for  hire  with  the  exception  set  out  in  Section  233. 105. 
We  believe  the  reasoning  and  the  conclusions  given  in  these  two 
opinions  apply  to  the  questions  which  you  have  asked. 

Tours  very  truly. 


GT:df 

Enclosures 


THOMAS  7.  EAGLETON 
Attorney  Oeneral 


Opinion  #269  Answered  by  Letter. 
Eagleton 


July  15,  1964 


Representative  Thomas  A.  Walsh 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Representative  Walsh * 

We  have  your  opinion  request  in  which  you  ask  two 
questions  in  connection  with  Missouri's  Prevailing  Wage  Law. 

J 

Question  #1.  What  is  the  penalty  provision 
against  a public  body  or  an  employer  who 
violates  the  Prevailing  Wage  Law,  Sections 
290.210  to  290.310,  RSMo  1959? 

Section  290.310,  RSMo  1959  provides j 

“Any  officer,  agent  or  representative 
of  any  public  body  who  willfully  violates,  or 
omits  to  comply  with  any  of  the  provisions 
of  sections  290.210  to  290.310,  and  any 
contractor  or  subcontractor,  or  agent  or 
representative  thereof,  doing  public  work  who 
neglects  to  keep  an  accurate  record  of  the 
name,  occupation  and  actual  wages  paid  to 
each  workman  employed  by  him,  in  connection 
with  the  public  work  or  who  refuses  to 
allow  access  to  same  at  any  reasonable  hour 
to  any  person  authorized  to  inspect  same 
under  sections  290.210  to  290.310,  shall  be 
punished  by  a fine  not  exceeding  five  hundred 
dollars,  or  by  imprisonment  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment." 


FILED 


Representative  Thomas  A.  Walsh  - 2 


July  15 , 1964 


Thus,  under  this  section  it  would  be  up  to  the  local 
prosecuting  attorney  of  the  county  in  question  to  determine  whether 
to  file  a misdemeanor  charge  against  anyone  who  violates  the 
Prevailing  Wage  Law. 

Question  #2.  How  does  an  employee  who  has  been 
paid  wages  less  than  the  proper  prevailing  wage 
recover  back  wages? 

8ection  290.300,  RSMo  1959  provides: 

"Any  workman  employed  by  the  contractor 
or  by  any  subcontractor  under  the  contractor 
who  shall  be  paid  for  his  services  in  a sum 
less  than  the  stipulated  rates  for  work  done 
under  the  contract,  shall  have  a right  of 
action  for  whatever  difference  there  may  be 
between  the  amount  so  paid  and  the  rates 
provided  by  the  contract  and  an  action  brought 
to  recover  same  shall  be  deemed  to  be  a suit 
for  wages,  and  any  and  all  judgments  entered 
therein  shall  have  the  same  force  and  effect 
as  other  judgments  for  wages. " 

Thus,  under  this  section  any  aggrieved  employee  can 
file  a civil  action  on  his  own  behalf  for  back  wages  against  his 
employer . 


Yours  very  truly. 


THOMAS  F.  EAGLET  0.'. 
Attorney  General 


) 


In  counties  governed  by  Chapter  114,  local 
option  registration  law,  county  clerk  should 
furnish  registration  forms  to  persons  who 
cannot  register  in  person  because  of  illness, 
disability  or  absence  from  county  only  upon 
written  application  of  such  person,  stating 
the  facts  relative  to  illness,  disability  or 
absence.  . ' ■ 

OPINION  NO.  275 


August  25  , 1964 


Honorable  Merrill  E.  Montgomery 
Prosecuting  Attorney 
Sullivan  County 
Milan,  Missouri 

Dear  Mr.  Montgomery j 

In  your  letter  of  July  21,  1964,  you  state  that 
Sullivan  County  has  adopted  voter  registration  by  local 
option.  The  local  option  voter  registration  law  is 
found  in  Chapter  114,  RSMo,  and  encompasses  Sections 
114.010  to  114.250,  RSMo  1959*  inclusive,  as  amended. 

Your  question  concerns  the  registration  of  absentee 
persons.  The  statute  to  which  you  refer.  Section  114.060, 
RSMo,  is  as  follows: 

Mll4.060.  Absentee  or  disability 
registration,  procedure. — Any  person, 
who  through  illness,  expects  to  be 
prevented  from  appearing  at  the  place 
of  registry  or  at  the  county  clerk’s 
office  within  the  time  for  registration 
prior  to  a primary  or  general  election 
shall  on  application,  stating  the  facts 
as  to  his  illness,  disability,  or  absence 
from  the  county  be  provided  with  a form 
by  the  county  clerk,  to  be  filled  in  by 
the  applicant,  showing  all  data  necessary 
for  the  registration  records.  The  com- 
pleted form  shall  be  sworn  to  by  the 
applicant,  before  an  officer  authorized 
to  administer  oaths  and  shall  be  returned 
by  mail  or  otherwise  to  the  county  clerk 
at  least  thirty  days  before  any  primary 
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or  general  election.  Upon  filing  the 
completed  form  as  herein  required, 
if  in  proper  form,  the  applicant  shall 
be  deemed  duly  registered." 

This  statute  provides  that  "any  person,  * * * shall 
on  application.  * * * be  provided  with  a form  by  the 
county  clerk  * * * showing  all  data  necessary  for  the 
registration  records.  * * *"  The  purpose  of  this  section 
is  to  permit  a person  who  desires  to  register  but  who 
is  ill,  disabled,  or  absent  from  the  county  and  thereby 
is  prevented  from  registering  at  the  county  clerk’s  office 
to  do  so  within  the  time  for  registration  prior  to  a 
Primary  or  General  Election.  The  statute  provides  that 
the  applicant  shall  state  the  facts  respecting  his  ill- 
ness, disability  or  absence  from  the  county. 

This  written  application  could  be  on  forms  provided 
by  the  county  clerk,  if  he  desires  to  provide  them  or  the 
application  could  be  in  any  other  written  form  that  con- 
tains the  information  required  by  the  statute. 

This  statute  requires  that  registration  forms  will 
be  furnished  to  the  applicant  only  upon  written  applica- 
tion, and  he  must  set  out  the  reasons  why  he  cannot  appear 
in  person. 

The  courts  of  this  state  have  held  generally  that, 
"Election  laws  must  be  liberally  construed  in  aid  of  the 
right  of  suffrage."  Nance  v.  Kearbey,  158  S.W.  629,  l.c. 
631.  This  statement  was  quoted  with  approval  by  the 
Supreme  Court  en  Banc  in  the  case  of  Application  of 
Lawrence,  185  S.W.  2d  8l8.  l.c.  820.  and  again  in  State 
v.  Coleman,  3^9  S.W.  2d  945  > l.c.  9^7.  The  case  of 
State  ex  rel.  Hay  v.  Flynn,  147  S.W.  2d  210,  l.c.  211, 
states : 


"*  * * The  primary  purpose  of  registra- 
tion laws  is  to  prevent  fraudulent  abuse 
of  the  franchise,  by  providing  in  advance 
of  elections  an  authentic  list  of  the 
qualified  voters.  * * *" 

In  the  case  of  State  v.  Brown,  33  S.W.  2d  104,  the 
Supreme  Court  en  Banc,  in  passing  on  a statute  concerning 
an  absentee  registration,  said  at  l.c.  107: 
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"*  * * Now  every  person  having  the 
qualifications  prescribed  by  the 
Constitution  has  the  right  to  vote, 
and  the  sole  objective  of  the  statute 
is  to  determine  the  individuals  who 
possess  those  qualifications  and  make 
a public  record  thereof.  * * *" 

A registration  blank  cannot  be  sent,  out  where  the 
request  is  made  by  telephone,  nor  can  registration  blanks 
be  given  out  to  party  workers  or  others. 

The  person  desiring  to  register  must  personally  make 
a written  request  for  the  blanks  f rom  the  county  clerk. 

We  see  no  objection  to  a deputy  clerk  taking  the 
registration  forms  to  the  applicant,  in  person,  providing 
the  proper  application  is  made  in  writing  containing  the 
information  and  requirements  as  set  forth  herein. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  the  county  clerk 
should  furnish  registration  forms,  upon  written  application 
therefor  to  the  county  clerk,  to  any  person  who  because  of 
illness,  disability  or  expected  absence  from  the  county,  is 
unable  to  appear  personally  at  the  clerk’s  office  to 
register. 

The  written  application  should  state  the  facts  relative 
to  the  illness,  disability  or  absence. 

Application  for  registration  blanks  cannot  be  made  by 
telephone.  Registration  blanks  cannot  be  given  out  to 
party  workers  or  others. 

The  request  for  the  registration  blanks  must  come  from 
the  person  desiring  to  register  and  must  be  in  writing. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  0.  Hampton  Stevens. 

Very  truly  yours. 


Attorney  General 


Pried  chicken  sold  for  consumption  off 
premises  and  not  part  of  complete  meal 
must  be  sold  by  weight. 
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Opinion  No.  276 


Mr.  Don  Thomason,  Commissioner 
Department  of  Agriculture 
Jefferson  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Thomason: 

This  is  in  answer  to  your  letter  of  July  22,  1964, 
requesting  an  opinion  of  this  office  which  reads  as  follows: 

"The  Missouri  Restaurant  Association  has 
asked  this  office  for  an  opinion  from  the 
Attorney  General's  Office  on  Section  413.275, 
Missouri  Weights  and  Measures  Law,  in  order 
to  determine  whether  the  product  sold  by 
various  business  establishments,  namely, 
chicken  sold  by  the  piece  and  removed  from 
the  premises,  supposedly  for  a ready  to  eat 
meal,  is  in  violation  of  Section  413.275, 

Missouri  Weights  and  Measures  Law." 

Section  413.275,  RSMo  1959$  as  far  as  here  pertinent  provides: 

"Except  for  immediate  consumption  on  the 
premises  where  sold,  or  as  one  of  several 
elements  comprising  a ready-to-eat  meal 
sold,  as  a unit,  for  consumption  elsewhere 
than  on  the  premises  where  sold,  all  meat, 
meat  products,  poultry,  and  all  sea  food 
except  shellfish,  offered  or  exposed  for 
sale  or  sold  as  food,  shall  be  offered  or 
exposed  for  sale  and  sold  by  weight." 

It  is  my  understanding  that  this  request  was  prompted  by 
certain  advertisements  which  advertise  the  sale  of  fried 
chicken  at  a specific  price  per  number  of  pieces  rather  than 
by  weight  as  required  by  Section  413.275. 


To  come  within  the  statutory  exception,  the  chicken  would 
ha/e  to  be  sold  for  immediate  consumption  on  the  premises  or, 

''as  one  of  several  elements  comprising  a ready-to-eat  meal  sold, 
a 9 nnit,  for  consumption  elsewhere  than  on  the  premises  where 
sold,*  * * . The  words  ’’several  elements"  and  "as  a unit"  indicate 
tb  r a ready-to-eat  meal  must  consist  of  more  than  one  Item  of 
f.od.  Certainly  fried  chicken  is  usually  not  considered  a meal 
. 1 itself.  It  i?  therefore  our  opinion  that  fried  chicken  alone 
net  a ready-to-eat  meal  and  does  not  come  within  the  second 
•-./cop-ion  in  Section  ^13.275. 


CONCLUSION 

The  sale  or  advertisement  for  the  sale  of  a certain  number 
of  pieces  of  fried  chicken  for  a specified  price  is  In  violation 
of  Section  413.275*  unless  the  chicken  is  sold  for  immediate 
consumption  on  the  premises  where  sold. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  H.  Denman. 


Very  truly  yours. 


Attorney  General 


LINCOLN  UNIVERSITY:  (l)  Board  of  Curators  of  Lincoln  University 
BOARD  OP  CURATORS:  may  confer  honorary  degrees  and  titles  by  a 

majority  vote  of  the  quorum.  (2)  Board  of 
Curators  may  take  valid  action  relating  to  the 
payment  of  bills  and  other  such  matters  if  a majority  of  a quorum 
affirmatively  vote  for  such  action.  (3)  The  Board  of  Curators  may 
delegate  to  an  executive  board  authority  to  ascertain  facts  and  to 
make  recommendations  to  the  full  board . 


Opinion  No.  277 


October  1,  1964 


H.  Byron  Masterson,  President 
Board  of  Curators 
Lincoln  University 
Jefferson  City,  Missouri 

Dear  Mr.  Masterson: 

This  is  in  answer  to  your  letter  of  July  23*  1964,  re- 
questing an  official  opinion  of  this  office  in  which  you  ask 
the  following  three  questions  concerning  the  Board  of  Curators 
of  Lincoln  University; 

"l.  ,In  cases  where  a quorum  is  present,  can 
a majority  vote  of  those  present  confer 
honorary  titles  and/or  honorary  degrees,  such 
as  the  title  'President  Emeritus'  at  a meeting 
eight  years  after  the  worker  has  severed  his 
connections  with  the  University,  when  the 
action  is  not  unanimous,  and  therefore  represents 
less  than  a majority  of  the  full  Board? 

(By  statute,  five  of  the  nine  members 
constitute  a quorum.) 

"2.  In  similar  circumstances,  can  a majority 
of  a quorum  take  valid  action  relating  to  the 
payment  of  bills  and  other  such  matters 
relating  to  the  operation  of  the  University? 

"a.  What  authority  can  the  full  Board  delegate 
to  the  Executive  Committee  (composed  of  three 
members)  in  matters  relating  to  payment  of 
bills,  entering  into  contracts,  and  other  such 
matters  relating  to  the  operation  of  the 
University?"  In  a subsequent  conversation  you 
informed  this  office  that  the  executive  committee 
only  ascertained  facts  and  made  recommendations 
to  the  full  board . 
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Section  175*040,  RSMo,  makes  Chapter  172  dealing  with  the 
University  of  Missouri  Board  of  Curators  applicable  to  the  Board 
of  Curators  of  Lincoln  University; 

"It  is  hereby  provided  that  the  board 
of  curators  of  the  Lincoln  University 
shall  organize  after  the  manner  of  the 
board  of  curators  of  the  state  University 
of  Missouri;  * * *" 

Section  172.140,  172.280  and  172.300,  RSMo,  are  relevant 
to  the  first  question  concerning  the  number  of  votes  necessary  to 
confer  honorary  titles  and  degrees . 

"At  all  meetings  of  the  board  of  curators 
five  members  shall  be  necessary  to  consti- 
tute a quorum  for  the  transaction  of 
business."  Section  172.140. 

t 

"The  curators  shall  have  the  authority 
to  confer,  by  diploma,  under  their  common 
seal,  on  any  person  whom  they  may  Judge 
worthy  thereof,  such  degrees  as  are  known 
to  and  usually  granted  by  any  college  or 
university."  Section  172.280. 

"The  curators  may  appoint  and  remove,  at 
discretion,  the  president,  deans,  professors, 
instructors  and  other  employees  of  the 
university;  * * *"  Section  172.300. 

Section  172.140,  supra,  clearly  allows  the  Board  to  transact 
business  with  five  members  (quorum)  present.  The  conferring  of 
honorary  titles  or  degrees  would  be  a business  transaction  for 
the  Board  of  Curators.  A quorum  is  the  necessary  legal  number 
of  members  present  to  transact  business  (Black,  Law  Dictionary, 

4th  Ed.,  1951)*  A majority  vote  of  those  members  present,  pro- 
vided a quorum  is  also  present,  is  sufficient  to  approve  a 
proposal,  19  C.J.S.,  Corporations,  §749.  It  therefore  is  not 
necessary  to  have  five  affirmative  votes  to  pass  a proposal 
unless  all  nine  members  of  the  board  are  present. 

Seotlon  172.280,  supra,  clearly  authorizes  the  Board  to 
confer  degrees  "on  any  person  whom  they  [the  Board  of  Curators] 
may  Judge  worthy  thereof".  There  is  no  statutory  requirement 
that  the  Board  of  Curators  be  unanimous  in  their  choice  of  persons 
eligible  for  honorary  degrees  or  that  the  recipient  of  the  degree 
have  any  special  qualifications . The  Board  has  complete 
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discretion  in  who  is  to  receive  honorary  degrees  provided  the 
necessary  affirmative  vote  is  given  Dy  the  Board  oi  Curators . 

Likewise,  Section  172. 300,  supra,  allows  the  Board 
discretion  in  appointing  a president  and  defining  the  powers 
and  duties  of  the  office . Since  this  statute  gives  the  Board 
discretion  in  appointing  the  president,  the  creation  of  the 
office  of  "President  Emeritus"  is  a valid  exercise  of  the 
Board's  discretion.  The  Board  also  has  the  power  to  "define 
and  assign"  the  duties  of  this  office.  The  appointment  of 
a "President  Emeritus"  is  an  ordinary  business  transaction  which 
requires  only  a majority  affirmative  vote  provided  a quorum 
is  present. 

In  answer  to  your  second  question,  relating  to  the  necessary 
number  of  votes  for  valid  action  on  payments  of  bills  and  other 
matters  concerning  the  operation  of  Lincoln  University,  Section 
172.140,  RSMo,  is  involved; 

"At  all  meetings  of  the  board  of  curators 
five  members  shall  be  necessary  to  constitute 
a quorum  for  the  transaction  of  business." 

Section  172.140  clearly  provides  that  five  members  of 
the  Board  shall  constitute  a quorum.  A majority  of  this 
quorum  may  validly  transact  business,  19  C.J.S.,  Corporations, 
§749.  The  statute  does  not  require  that  there  always  be  five 
affirmative  votes.  Five  affirmative  votes  would  be  necessary 
only  when  all  nine  members  were  present.  The  payment  of  bills 
is  clearly  an  ordinary  business  transaction  which  may  be  affirmed 
or  disaffirmed  by  a majority  of  the  Board  provided  that  a quorum 
IS  present. 

1 

In  answer  to  your  third  question  relating  to  the  full  board' 
power  to  delegate  authority  to  the  executive  committee  you  will 
recall  our  recent  telephone  conversation  in  which  you  stated  that 
the  executive  committee  after  ascertaining  relevant  facts  would 
vote  on  a proposal  to  decide  what  recommendation  would  be  made 
to  the  full  board.  Subsequently,  the  recommendation  of  the 
executive  committee  would  be  voted  on  by  the  full  board  for 
approval  or  disapproval.  Section  172.230  provides: 

"The  board  of  curators  shall  appoint 
annually  three  of  their  number  to  act 
as  an  executive  board,  who  shall  meet 
each  month  for  the  purpose  of  auditing  claims 
and  attending  to  such  other  business  as  may 
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be  entrusted  to  them  by  the  board  of 
curators  not  inconsistent  with  this 
chapter.  * * *"  (Emphasis  added.) 


It  is  the  opinion  of  this  office  that  the  full  board 
may  delegate  to  an  executive  board  the  authority  to  ascertain 
relevant  facts  and  to  make  recommendations  to  the  full  board . 
We  can  find  nothing  in  Chapter  172  which  is  inconsistent  with 
such  a delegation  of  authority. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that:  (l) 

The  Board  of  Curators  of  Lincoln  University  may  confer  honorary 
degrees  and  titles  by  a majority  vote  of  a quorum;  (2)  The 
Board  of  Curators  may  take  valid  action  relating  to  the  payment 
of  bills  and  other  such  matters  if  a majority  of  a quorum 
affirmatively  votes  for  such  action;  and  (3)  The  Board  of 
Curators  may  delegate  to  an  executive  board  authority  to 
ascertain  facts  and  to  make  recommendations  to  the  full  board. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Jim  DeNeen. 


Very  truly  yours. 


ThCFTas  f.  eagleton 

Attorney  General 


Opinion  No.  278 
Answered  by  Letter 
(Randolph) 
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Honorable  Vernon  C.  Mayfield 

Regional  Counsel 

Housing  and  Hone  Finance  Agency 

Office  of  the  Regional  Administrator 

300  West  Vickery  Boulevard 

Fort  Worth,  Texas  76104 

Dear  Mr.  Mayfield: 

This  letter  is  in  answer  to  your  letter  of  July  23,  1964, 
requesting  an  opinion  of  this  office  regarding  the  authority 
of  the  Missouri  Division  of  Health  to  plan,  finance,  and 
construct  the  project  described  in  their  application  for  Public 
Works  Planning  dated  June  9,  1964,  in  connection  with  the 
Missouri  State  Sanatorium  at  Mount  Vernon,  Missouri.  You  also 
ask  our  opinion  on  the  authority  of  this  applicant  to  enter 
into  a contract  with  the  Housing  and  Home  Finance  Agency  for 
funds  to  be  repaid  upon  construction  of  the  project. 

Section  192.025,  RSMo,  provides: 

"The  division  of  health  of  the  state 
department  of  public  health  and  welfare 
is  hereby  designated  the  official  agency 
of  the  state  of  Missouri  to  receive 
federal  funds  for  health  purposes.  The 
division  shall  comply  with  the  acts  of 
congress  and  with  any  rules  and  condi- 
tions made  by  any  federal  agency  in  regard 
to  the  use  and  distribution  of  such  funds. 

Such  funds  shall  be  deposited  in  the  state 
treasury  and  kept  in  such  separately  des- 
ignated funds  as  may  be  required  to  carry 
out  the  purposes  for  which  the  federal 
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grants  are  made.  Disbursements  of  such 
funds  from  the  treasury  shall  be  made  on 
warrants  duly  Issued  on  requisitions  of 
the  division.  The  general  assembly  shall 
appropriate  such  funds  to  the  use  of  the 
division  for  such  purposes." 

Section  192.250,  RSMo,  provides: 

"The  division  of  health  of  the  department 
of  publlo  health  and  welfare  is  hereby 
designated  the  official  state  agency  to 
receive  any  and  all  federal  and  other 
grants  and  aids  for  making  a survey  and 
for  the  construction  of  hospitals  and 
health  centers  • • • . Xt  shall  be  em- 
powered to  receive  any  and  all  such  grants 
and  aids  under  the  terms  of  such  grants  and 
aids  and  to  pay  them  out  under  any  and  all 
provisions  as  may  be  attached  to  such  grants 
and  aids.  It  shall  be  authorized  to  render 
such  reports  as  may  be  required  under  any 
and  all  grants  and  aids;  provide  such  min- 
imum standards  for  maintenance  and  operation 
of  hospitals  and  health  centers  as  may  be 
required  under  the  terms  of  such  grants 
and  aids;  and  to  require  compliance  with 
such  standards  In  the  case  of  hospitals 
and  health  centers  which  shall  have  re- 
ceived such  grants  and  aids." 

It  is  clear  from  the  quoted  sections  of  the  Missouri 
statutes  that  the  Division  of  Health  has  the  authority  to 
plan,  finance  and  construct  the  project  described  in  their 
application  for  Public  Works  Planning  in  connection  with  the 
Missouri  State  Sanatorium,  an  institution  under  the  Juris- 
diction of  the  Division  of  Health,  pursuant  to  Section  192. 
010  RSMo.,  which  states,  in  part,  "The  division  of  health 
shall  also  have  control  and  administration  over  the  Missouri 
State  Sanatorium  at  Mt.  Vernon  as  provided  by  law." 

Inasmuch  as  Publlo  Law  560,  83rd  Congress,  as  amended 
by  Public  Law  345,  84th  Congress,  governing  this  application. 
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provides  that  the  advance  requested  In  the  application  must 
be  repaid  to  the  Housing  and  Home  Finance  Agency  only  In  the 
event  that  the  project  Is  constructed.  It  Is  our  view  that 
the  Division  of  Health  has  the  authority  to  enter  Into  a 
contract  providing  that  the  funds  should  be  repaid  upon 
construction  of  the  project. 

Very  truly  yours. 


flLAiaa 


Attorney  General 


LIBRARY  BOARDS:  A City-County  library  board  is  authorized 

LIBRARY  DISTRICTS:  to  construct  a library  building  and 

CITY  DISTRICTS:  employ  architects  provided  Article  VI, 

COUNTY  DISTRICTS:  Section  26(a),  of  the  Missouri  Constitution 

CITY-COUNTY  LIBRARIES:  is  not  violated,  which  prohibits  Incurring 

CONSTITUTIONAL  LAW:  indebtedness  in  any  year/exceeding  the 

* Income  and  revenue  for  that  year  plus 

unencumbered  balances  from  previous  years. 


November  20,  1964 


OPINION  NO.  279 

Honorable  Thomas  D.  Graham 
State  Representative 
Cole  County 

201-204  Monroe  Building 
235  East  High  Street 
Jefferson  City,  Missouri 

Dear  Mr.  Graham: 

This  opinion  is  in  response  to  your  opinion  request  which 
reads  as  follows: 

"The  voters  of  Jefferson  City  recently 
increased  their  library  tax  from  1 to  two 
mills,  pursuant  to  Chapter  182,  RSMo.  As 
I understand,  the  proposal  provides  this 
additional  one  mill  Is  to  be  used  for  the 
erection  of  a new  library  facility  here  in 
Jefferson  City  and  this  additional  tax 
is  for  a period  of  ten  years. 

"I  have  been  contacted  by  the  Jefferson  City 
Library  Board  who  wonder  whether  or  not  they 
can  obligate  this  money  before  it  is 
received.  They,  of  course,  will  not  receive 
any  money  at  all  from  this  additional  tax 
until  April  of  1965  but,  if  they  are  to  go 
forward  with  the  hiring  of  a library  consultant 
and  the  purchasing  of  land  and  planning  by  an 
architect  of  the  proposed  building,  they  must 
do  so  now.  I,  therefore,  request  an  opinion 
from  your  office  whether  or  not  they  may 
obligate  these  funds  before  they  receive  them. 
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We  have  further  been  informed  that  the  Jefferson  City-Cole 
County  library  has  recently  been  established  as  a city-county 
library  as  authorized  under  Section  182.291,  RSMo  1959.  The 
substance  of  your  inquiry  therefor  is,  can  the  board  in 
anticipation  of  the  receipt  of  tax  revenues,  but  before  they 
are  actually  received,  (l)  purchase  land  for  a library  site, 

(2)  employ  a library  consultant,  and  (3)  employ  an  architect 
to  prepare  plans  for  a proposed  building. 

Section  182.200,  Paragraph  No.  4,  directs  that  the 
library  board  of  a city  library  shall  have  ”...  exclusive 
control  of  the  expenditure  of  all  moneys  collected  to  the 
credit  of  the  library  fund,  and  of  the  construction  of  any 
library  building  ..."  This  clearly  infers  that  the 
board  has  power  to  construct  a library  building. 

Section  182.291,  Paragraph  No.  3,  contains  the  following 
language:  ” . . .Except  as  provided  in  this  section  the  city- 
county  board  shall  function  as  provided  in  sections  182. 190 
to  182.230."  While  the  legislative  language  used  is  that  the 
board  shall  "function",  we  believe  that  the  legislative 
intent  is  somewhat  broader  than  the  strict  meaning  of  the 
work  "function".  It  appears  from  the  language  that  the 
legislative  intent  was  that  the  city-county  library  board  should  ' 
not  only  "function"  as  provided  in  Sections  182.190  to  182.230 
for  city  library  boards,  but  should  also  have  the  powers  and 
the  authority  that  such  city  boards  have.  Therefore,  we 
hold,  that  the  city-county  board  has  power  to  construct  a 
library  building. 

Turning  now  to  the  question  of  the  power  or  authority  of 
the  board  to  incur  indebtedness  for  the  purchase  of  land  for 
a library  building  site  or  employing  an  architect  to  make 
plans  for  a building,  we  consider  the  application  of  Article  VI, 
Section  26(a),  of  the  Constitution,  which  provides: 

"No  county,  city,  incorporated  town  or 
village,  school  district  or  other  political 
corporation  or  subdivision  of  the  state 
shall  become  indebted  in  an  amount  exceeding 
in  any  year  the  income  and  revenue  provided 
for  such  year  plus  any  unencumbered  balances 
from  previous  years,  except  as  otherwise 
provided  in  this  Constitution." 

The  Jefferson  City-Cole  County  library  district  is  a 
political  corporation  within  the  meaning  of  this  provision 
of  the  Constitution.  This  is  so  because  Section  182.200, 
Paragraph  No.  5,  which  makes  a city  library  board  a body 
corporate  is  adopted  in  Section  182.291  respecting  the  functions 
of  the  city-county  library  board. 
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Therefore,  the  Jefferson  City-Cole  County  city  library 
board  Is  prohibited  from  becoming  Indebted  in  any  year  In  an 
amount  exceeding  Its  Income  and  revenue  provided  for  such 
year  plus  any  unencumbered  balances  from  previous  years.  We 
are  not  advised  as  to  the  funds  available  to  the  board  in 
any  particular  year,  yet  we  believe  that  the  board  will  be 
able  to  apply  the  above  principle  with  its  own  knowledge  of 
the  funds  available  to  it  in  any  particular  year. 

It  is  our  opinion,  however, that  contracts  could  be 
entered  into  in  any  one  year  for  a consultant  or  an  architect, 
provided  the  services  contracted  for  were  not  to  be  performed 
until  the  following  year  in  which  revenues  were  available  and 
provided  no  payment  was  to  be  made  for  such  service  until 
the  following  year,  and  provided  further  that  the  contract 
did  not  exceed  the  revenue  available  for  the  year  in  which 
the  services  are  to  be  performed.  The  courts  of  this  state 
have  held  that  executory  contracts  may  be  made  if  the  contracts 
provide  that  the  services  contracted  for  are  not  to  be  paid 
until  the  services  are  actually  performed.  Tate  v.  School 
District  No.  11  of  Gentry  County,  324  Mo.  477 > 23  S.  W.  2d 
1013;  Saleno  v.  Neosho,  127  Mo.  627,  30  S.  W.  190. 


CONCLUSION 


The  Jefferson  City-Cole  County  library  board  is  authorized 
to  construct  a library  building  and  employ  the  services  of 
architects  in  connection  therewith,  provided  they  do  not 
violate  the  prohibition  of  Article  VI,  Section  26(a),  of  the 
Constitution,  which  prohibits  the  board  from  Incurring  any 
Indebtedness  in  any  year  exceeding  the  income  and  revenue 
provided  for  such  year  plus  any  unencumbered  balances  from 
any  previous  years. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  6.  Hampton  Stevens. 

Very  truly  yours. 


JGS/cs 


Opinion  No.  280 
Answered  by  Letter 
(Randolph) 


August  14,  1964 


Honorable  Leon  F.  Burton 
Secretary-Treasurer 
State  Board  of  Barber  Examiners 
131  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr,  Burton: 
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This  letter  Is  In  answer  to  your  request  for  an 
opinion  of  this  office  dated  July  25#  19o4,  You  Inquire 
whether  a barber  could  take  the  Missouri  State  Barber 
Examination  who  has  practiced  In  another  state  or  states 
for  a period  of  two  years  but  has  not  been  licensed  In 
such  state  or  states. 

The  applicable  statute  Is  Section  328. 080,  Subpara- 
graph 2 (3)  RSMo.,  setting  out  the  qualifications  of  an 
applicant  for  the  state  barber  examination  as  follows: 

M(3)  He  has  studied  for  at  least  one 
thousand  hours  in  a period  of  not  less 
than  six  months  In  a properly  appointed 
and  conducted  barber  school  under  the 
direct  supervision  of  an  instructor 
licensed  as  such  by  the  board,  and  spent 
an  additional  eighteen  months  as  a reg- 
istered apprentice  under  a qualified 
practicing  barber  or  has  practiced  the 
trade  In  another  state  for  at  least  two 
years; " 

The  statute  provides  two  alternatives.  The  first 
alternative  is  that  the  applicant  must  have  studied  at 
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least  one  thousand  hours  In  a period  of  six  months  In  a 
proper  barber  school  under  proper  supervision!  licensed 
by  the  Missouri  board  and  In  addition  must  have  spent 
eighteen  months  as  an  apprentice.  The  apprenticeship 
does  not  have  to  be  In  Missouri!  but  the  study  does  have 
to  be  in  a school  licensed  by  the  Missouri  Board  of  Barber 
Examiners.  The  second  alternative  states,  "or  has  prac- 
tlced  the  trade  in  another  state  for  at  least,  tiro  years". 
This  implies  lawful  practice  of  the  trade  in  another  state. 
Consequently,  if  the  state  wherein  the  applicant  practiced 
required  by  its  statutes  that  barbers  Bust  be  licensed 
during  the  time  of  the  applicant's  practice  there,  then 
such  applicant  oust  have  practiced  there  as  a licensed 
barber  in  order  to  be  eligible  to  take  the  Missouri  exam- 
ination, or  if  an  apprentice  may  lawfully  practice  in 
such  state,  his  time  as  an  apprentice  would  count  as  time 
practiced  in  such  state.  If  such  state  did  not  require 
such  licensing  of  barbers  during  the  time  of  his  practice, 
then  the  applicant  Bust  prove  that  he  actually  practiced 
the  trade  of  barberlng  there  Tor  at  least  two  years. 

The  question  remains,  what  proof  would  be  acceptable 
to  the  board  of  barber  examiners  as  to  the  fact  of  such 
practice  by  an  applicant  in  another  state.  The  evidence 
presented  should  be  credible  and  substantial.  No  set  of 
rules  can  be  stated  which  would  cover  every  instance  and 
each  case  would  have  to  be  considered  on  its  individual 
merits.  An  example  of  sufficient  proof  in  a proper  case 
might  be  affidavits  from  substantial  and  reputable  members 
of  the  community  where  the  applicant  olalms  to  have  prac- 
ticed stating  that  the  affiants  have  personal  knowledge 
that  the  applicant  practiced  the  trade  of  barberlng  in 
the  community  for  a stated  period  of  time,  at  least  two 
years  in  length,  giving  the  location  of  the  shop  or  shops 
where  applicant  worked  and  stating  to  the  knowledge  of  the 
affiant  that  applicant  was  actively  engaged  in  the  trade  of 
barberlng  during  the  period.  The  statements  contained  in 
the  affidavits  should  be  verified  by  reasonable  investi- 
gation by  the  Board. 


Very  truly  yours. 


TH3MAS  F.  ElAGLETOtf 
Attorney  General 
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SOCIAL  SECURITY: 
MISSOURI  BAR: 

STATE  EMPLOYEE: 
INSTRUMENTALITY: 

STATE  INSTRUMENTALITY: 
JURISTIC  ENTITY: 


The  Missouri  Bar  is  an  Instrumentality 
of  the  state  as  defined  in  Section 
105.300  (7)  RSMo.  It  is  a juristic 
entity,  legally  separate  and  distinct 
from  the  state,  whose  employees  are 
not  state  employees . 


Opinion  No . 282 


September  28,  1964 


Honorable  Charles  D.  Trigg 
Comptroller  and  Budget  Director 
State  Capitol 
Jefferson  City,  Missouri 
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Dear  Mr.  Trigg: 

You  have  requested  the  official  opinion  of  this 
office  on  the  following  question: 

"Is  the  Missouri  Bar  Integrated  an 
instrumentality  within  the  meaning 
of  the  social  security  law." 

Sections  105.300  to  105.440,  inclusive,  RSMo,  herein 
sometimes  called  the  Act,  were  enacted  In  1951  for  the 
purpose  of  extending  Social  Security  benefits  to  state 
employees  and,  under  the  conditions  prescribed  by  the  Act, 
to  employees  of  political  subdivisions  and  Instrumentalities 
both  of  the  3tate  and  of  its  political  subdivisions. 

Section  105.300  defines  various  terms  used  in  the  Act. 
Paragraph  7 contains  the  following  definition  of  instru- 
mentality: 


11 1 Instrumentality 1 , an  instrumen- 
tality  of  a state  or  of  one  or  more 
of  Its  political  subdivisions  but 
only  if  such  instrumentality  is  a 
Juristic  entity  which  is  legally 
separate  and  distinct  from  the  state 
or  such  political  subdivision  and 
whose  employees  are  not  by  virtue 
of  their  relation  to  such  juristic 
entity  employees  of  the  state  or 
such  subdivision; " 
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The  Missouri  Bar  was  created  by  a rule  of  the 
Missouri  Supreme  Court.  Rule  7 entitled  "Establishing 
and  Providing  for  the  Government  of  the  Missouri  Bar" 
contains  a number  of  detailed  provisions  relating  to  the 
creation  and  organization  of  the  Bar.  The  Missouri  Bar, 
so  established  by  the  Court,  is  Integrated,  so  that  all 
lawyers  enrolled  to  practice  in  this  state  are  auto- 
matically and  by  compulsion  members  of  the  Bar.  Under 
Rule  6.01,  with  certain  exceptions  not  here  relevant, 
each  person  licensed  to  practice  in  Missouri  is  required 
to  pay  an  annual  enrollment  fee,  the  major  portion  of 
which  Is  paid  to  the  Missouri  Bar. 

Integrated  bars  have  been  established  in  many  states. 

In  some,  such  Bars  have  been  created  by  legislative  enact- 
ment while,  In  others,  the  highest  court  of  the  state 
acted  either  Independently  of  the  legislature  or  at  its 
request.  However,  we  believe  it  immaterial  whether  the 
integration  of  the  Bar  is  by  statute  or  by  the  court  acting 
Independently  thereof.  In  either  case,  the  essential 
nature  and  purpose  of  the  Integrated  Bar  is  the  same. 

Although  an  order  or  rule  creating  a state  Bar  is 
legislative  in  character  (See  Lathrop  v.  Donahue,  367  US 
820,  l.c.  824),  the  courts  have  held,  and  we  think  properly 
so,  that  integration  Is  nevertheless  a Judicial  function 
and  is  exercised  by  the  courts  pursuant  to  their  Inherent 
power  to  regulate  the  tar  of  the  state . Re  Nebraska  State 
Bar  Association,  133  Nebr.  283,  275  N.W.  '265,  114  A.L.R. 

1$1 . Although  not  all  state  bars  have  the  same  powers  in 
all  respects,  they  do  have  the  common  purpose  and  function 
of  furthering  the  state’s  legitimate  interest  In  Improving 
the  quality  of  professional  services  available  to  the 
people  of  the  state . If  the  courts  were  not  held  to  have 
such  Inherent  power  to  Integrate  the  bar  as  a means , inter 
alia.,  of  regulating  and  elevating  the  standards  of  the 
legal  profession,  the  result  would  be  to  deprive  the  court 
of  an  effective  means  of  exercising  its  authority  over  the 
bar.  It  follows  then  that  the  integration  of  a state  bar 
relates  to  matters  which  are  peculiarly  within  the  authority 
of  the  Judiciary. 

In  Board  of  Commissioners  of  Mississippi  State  Bar  v. 
Collins,  53  So.  2d  351  > the  Mississippi  Supreme  Court 
ruled  the  nature  of  the  state  bar  in  Mississippi  as  follows 
(59  So.  2d,  l.c.  355): 
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"In  view  of  its  membership,  its  functions 
and  the  purposes  of  its  creation,  the 
State  Bar,  created  by  the  act,  possesses 
none  of  the  attributes  of  a private  corp- 
oration. And  the  State  Bar  act  is  in  no 
sense  a local  or  private  act.  It  is 
general  in  its  application  and  applies 
to  all  lawyers  in  the  state  who  are 
actively  engaged  in  the  practice  of  law. 

The  State  Bar  is  in  reality  an  agency 

of  the  state  created  in  the  exercise 

of  the  police  power  of  the  state  for 
the  purpose  of  regulating  more  effectively 
the  practice  of  law  and  for  the  purpose 
of  encouraging  the  study  of  improved 
methods  of  procedure  and  practice  in 
the  courts.  1 [Emphasis  added.] 

Although  in  Mississippi  the  state  bar  was  integrated 
by  act  of  the  legislature,  this  fact  has  no  bearing  upon 
the  ultimate  nature  of  the  bar  nor  does  it  serve  to 
distinguish  the  Missouri  Bar  from  the  Mississippi  Bar. 
Once  it  is  conceded,  as  we  hold  and  the  courts  generally 
have  held,  that  the  courts  have  the  inherent  power  to 
establish  a state  bar,  it  follows  that  the  nature  of  the 
bar  so  established  is  no  different  from  the  nature  of 
bars  created  by  act  of  the  legislature. 

In  an  annotation  in  114  A.L.R.  151.  it  is  stated: 

"While  the  statutes  or  court  rules  under 
which  they  have  been  organized  differ 
to  some  extent,  integrated  bars  have  the 
common  characteristics  of  being  organized 
by  the  state  or  under  the  direction  of 
the  state,  and  of  being  under  its  direct 
control,  and  in  effeot  they  are  govern- 
mental bodies. " 

The  specific  question  relating  to  the  status  of  a 
state  bar  was  posed  in  State  Bar  of  Michigan  v.  City  of 
LanBlng,  361  Mich.  185,  105  NW2d  131,  as  follows,  l.c. 
1$5* 
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"This  appeal  involves  the  question 
as  to  the  status  of  plaintiff:  Is  it, 
as  defendants  seem  to  contend,  actually 
a private  organization  made  up  of  the 
members  of  the  bar?  Or  is  it,  on  the 
contrary,  a governmental  agency  created 
for  a specific  purpose  logically  falling 
within  the  scope  of  the  judiciary?" 

In  answering  this  question,  the  court  concluded  that  the 
bar  was  a governmental  agency  created  to  assist  in  the 
performance  of  functions  that  pertain  to  the  judiciary. 

It  follows  from  the  foregoing  that  the  Missouri  Bar 
is  not  a mere  voluntary  private  association  of  lawyers. 
Unless  the  integrated  Bar  were  in  fact  public  in  nature 
and  purpose,  neither  the  legislature  nor  the  court  could 
validly  create  3uch  an  agency.  In  Lathrop  v.  Donahue, 
367  US  820,  above  cited,  the  Supreme  Court  of  the  United 
States  clearly  held  that  the  creation  of  a state  bar  was 
the  exercise  of  a governmental  function. 

There  is  no  all-inclusive  definition  of  the  term 
"instrumental! ty " . See  Unemployment  Compensation  Com- 
mission of  North  Carolina  v.  Wachovia  Bank  and  flrust 
Company,  213  rt.C.  491,  2 S.E.2d  592.  In  Palls  City 

Brewing  Company  v.  Reeves,  40  F.  Supp.  35 » l.c.  39>  in 
holding  th£t  a military  post  exchange  was  a governmental 
Instrumentality  and  therefore  tax  exempt,  the  court 
stated: 


"'Instrumentality'  is  defined  by  Webster 
as  'condition  of  being  an  Instrument; 
subordinate  or  auxiliary  agency;  agency 
of  anything  as  means  to  an  end. ' The 
same  word  is  defined  in  32  Corpus  Juris , 
page  947 » as  'anything  used  as  a means 
of  an  agency;  that  which  is  instrumental; 
the  quality  or  condition  of  being  instru- 
mental . 1 " 

Pointing  out  that  post  exchanges  are  not  purely  volun- 
tary organizations,  the  court  held  that  they  are  set  up, 
organized  and  operated  pursuant  to  military  authority. 

So,  too,  the  Missouri  Bar,  having  been  set  up,  organized 
and  operated  pursuant  to  court  authority  for  the  more 
effective  exercise  of  the  Judicial  authority  over  the 
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legal  profession,  the  Bar  is  therefore  an  agency  or 
instrumentality  of  the  state,  having  those  powers,  pur- 
poses and  functions  which  have  been  delegated  and  con- 
ferred upon  it  by  the  Supreme  Court. 

Your  question  involves  the  construction  and  appli- 
cation of  Section  105.300  (7),  defining  the  term 
"instrumentality"  as  used  in  the  statute  of  which  it  is 
a part.  Not  all  instrumentalities  may  be  covered  as 
such  under  the  Act,  not  even  all  instrumentalities  of  a 
court.  There  can  be  no  question  but  that  the  court  may 
appoint  a referee  or  a special  commissioner  to  aid  or 
assist  the  court  in  the  performance  of  its  judicial 
functions,  and  that  such  referee  or  commissioner  is  in 
fact  a judicial  instrumentality  in  the  broad  sense  of  the 
term.  However,  (as  our  discussion  will  make  clear)  such 
an  instrumentality  would  not  be  within  the  definition 
contained  in  paragraph  7 of  Section  105.300. 

We  note  that  Section  105.350,  RSMo,  authorizes  an 
instrumentality  of  the  state  to  submit  a plan  for  approval 
by  the  state  agency  for  extending  Social  Security  benefits 
to  its  employees,  and  that  such  instrumentalities  are 
authorized  to  enter  into  and  ratify  any  such  agreement 
upon  its  approval  by  such  agency.  Before  any  plan  may  be 
approved  by  the  agency,  it  must  first  be  found  that  the 
plan  is  in  conformity  with  the  requirements  provided  by 
the  regulations  of  the  state  agency  except  that  no  plan 
may  be  approved  unless,  inter  alia,  it  specifies  the 
source  or  sources  from  which  the  funds  necessary  to  make 
the  payments  required  by  Section  105.370  are  to  be  derived 
and  contains  reasonable  assurance  that  such  source  will 
be  adequate  for  such  purposes.  In  addition  the  plan  must 
provide  for  methods  of  administration  of  the  plan  by  the 
instrumentality  as  are  found  by  the  state  agency  to  be 
necessary  for  the  proper  and  efficient  administration  of 
the  plan.  In  addition,  reports  must  be  made  from  time 
to  time.  Finally,  the  state  agency  must  be  authorized 
to  terminate  the  plan  of  coverage  if  it  finds  there  has 
been  a failure  to  substantially  comply  with  any  provision 
thereof. 

Section  105.370,  above  referred  to,  requires  each 
instrumentality  whose  plan  has  been  approved  to  pay  to  the 
trustee  contributions  in  the  amounts  and  at  the  rates 
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specified  in  the  agreement  entered  into  by  the  state 
agency,  and  authorizes  the  instrumentality  to  impose 
upon  its  employees  a contribution  with  respect  to  their 
wages  and  to  deduct  the  amount  thereof  from  wages  when 
paid . 


Prom  the  foregoing,  it  is  evident  that  an  instru- 
mentality which  does  not  have  a governing  body  with 
authority  to  act  on  behalf  of  the  instrumentality  and 
submit  a plan  which  would  insure  that  funds  will  be 
available  to  pay  both  the  employer  and  employee  contri- 
butions, would  not  be  an  instrumentality  within  the 
definition  of  Section  105.300  (7).  On  the  other  hand, 
an  instrumentality  which  does  have  such  power  and  authority 
(as  does  the  Missouri  Bar)  would  ordinarily  be  an 
instrumentality  of  the  kind  contemplated  by  the  legislature. 

With  these  preliminary  observations,  we  next  consider 
the  elements  constituting  an  Instrumentality  which  has 
authority  to  submit  a plan  to  extend  Social  Security  cover- 
age to  its  employees  within  the  meaning  and  purpose  of  the 
Act.  The  instrumentality  must  be  a Juristic  entity  which 
is  legally  separate  and  distinct  from  the  state.  What  is 
a Juristic  entity?  Webster  defines  Juristic  as  "relating 
to,  created  by,  or  recognized  in  law."  A Juristic  person 
is  defined  as  "a  body  of  persons,  a corporation,  a 
partnership,  or  other  legal  entity  that  is  recognized  by 
law  as  the  subject  of  rights  and  duties."  The  word 
"entity",  Just  as  is  true  with  respect  to  the  word 
"instrumentality ",  has  no  all-inclusive  definition.  In 
Flnston  v.  Unemployment  Compensation  Commission,  132  N.J.L. 
276*  3$  A.  2d  b97i  l.c.  b9o,  it  was  said: 

"So,  too,  'entity’  is  a word  with 
elastic  application.  It  Is  defined 
as  something  which  has  reality  and 
distinctness  of  being;  but  that  reality 
and  distinctness  may  be  either  in  fact 
or  thought.  (Webster's  New  International 
Dictionary)" 

It  is  the  opinion  of  this  office  that  the  Missouri 
Bar  is  a Juristic  entity.  It  has  reality  and  distinctness 
of  being,  separate  and  apart  from  its  members.  It  was 
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created  by  and  is  recognized  in  law.  The  Missouri  Bar, 
as  such,  functions  under  the  rules  of  the  Supreme  Court, 
and  these  rules  constitute,  in  effect,  its  charter.  It 
is  an  artificial  public  body  separate  and  distinct  from 
the  individual  attorneys  who  constitute  its  membership. 

It  is  described  by  the  rules  of  the  court  as  the  official 
organization  of  all  Missouri  lawyers . It  has  perpetual 
existence,  subject  only  to  the  will  of  its  creator.  That 
is  equally  true  of  a private  not-for-profit  corporation. 

It  has  a representative  Board  of  Governors  through  which 
its  affairs  are  managed.  Within  the  scope  of  the  powers 
and  authority  conferred  upon  it  by  court  rule,  and  sub- 
ject only  to  the  power  of  referendum  by  its  members  under 
Rule  7.06,  the  Bar  functions  as  an  independent  body,  with 
power  to  contract  and  to  employ  necessary  assistants  and 
to  provide  for  and  fix  their  duties  and  compensation. 

True,  the  Court  might  change  the  rules,  but  unless 
it  does  so,  the  Bar  is  not  subject  to  the  control  of  the 
Court.  So,  too,  the  Legislature  might  change  statutes 
under  which  independent  instrumentalities  created  by 
statute  operate.  However,  that  ultimate  power  does  not 
make  the  instrumentality  any  the  less  independent.  Any 
present  determination  respecting  the  status  of  an  instru- 
mentality can  and  must  be  made  only  on  the  basis  of  the 
existing  statutes  or  rules. 

Although  in  the  absolute  sense,  no  instrumentality 
can  ever  be  completely  separate  and  distinct  from  its 
creator,  if  for  no  other  reason  than  that  its  powers  may 
be  modified  or  itself  abolished,  it  is  obvious  that  what 
the  legislature  intended  was  a realistic  concept,  and 
this  is  demonstrated  by  the  use  of  the  word  "legally". 

We  are  in  accord  with  the  reasoning  of  Virginia  Mason 
Hospital  Association  v,  Larson,  9 Wash.  2d  2b4,  114  P.  2d. 
97b,  9bb  in  which  the  Supreme  Court  of  Washington  held: 

"We  do  not  believe  that  lack  of  inde- 
pendence from  other  institutions  is 
the  test  of  whether  an  institution  is 
a separate  entity." 

Thus,  although  a corporation  in  the  absolute  sense  is  not 
separate  and  distinct  from  its  members  and  stockholders, 
no  one  would  question  that,  within  the  scope  of  the  powers 
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conferred  upon  it  by  the  state  and  by  its  charter,  it 
is  "legally"  separate  from  such  members  and  stockholders. 
Rule  7 operates  to  establish  an  entity  with  authority  to 
act  independently  and  separate  from  the  court  which 
created  such  instrumentality.  This  entity,  the  Missouri 
Bar,  is  legally  separate  and  distinct  from  the  state.  It 
is  no  part  of  the  apparatus  of  the  state  government. 

Finally,  paragraph  7 of  Section  105.300  contains 
the  requirement  that  the  employees  of  the  instrumentality 
must  not  by  virtue  of  their  relation  to  such  Juristic 
entity  be  employees  of  the  state.  Here,  too,  is  involved 
the  matter  of  legislative  intention.  The  legislature  has 
created  a number  of  instrumentalities,  such  as  state 
boards , commissions , and  the  like,  with  power  to  contract 
and  otherwise  having  the  characteristics  of  public  quasi- 
corporations. However,  as  to  most  of  such  bodies  at 
least,  their  employees  are  not  only  authorized  by  statute, 
but  the  legislature  appropriates  the  funds  out  of 
which  such  employees  are  paid,  and  for  3uch  reason  the 
employees  of  such  instrumentalities  are  employees  of  the 
state  "by  virtue  of  their  relation  to  such  Juristic 
entity".  Not  so  with  respect  to  the  Missouri  Bar.  The 
legislature  not  only  had  no  part  in  the  creation  of  the 
Bar,  it  has  enacted  no  statutes  authorizing  the  employ- 
ment of  any  employees  by  the  Bar  nor:has  it  appropriated 
any  money  to  be  used  for  the  payment  of  wages  to  such 
employees . 

The  clear  legislative  intent  derived  from  a reading 
of  the  Act  as  a whole,  and  in  particular,  Section  105.340 
is  that  a state  employee  is  one  whose  employment  is 
authorized  by  statute,  who  is  paid  out  of  state-appropriated 
funds,  and  whose  required  contributions  are  to  be  deducted 
from  his  state-paid  wages  by  the  trustee  of  the  state 
(state  treasurer),  the  same  official  who  disburses  state 
funds  with  the  approval  of  the  very  state  agency  which 
administers  the  agreement.  The  Supreme  Court  itself  has 
a number  of  employees,  but  the  employment  of  these  persons 
is  authorized  by  law,  and  the  legislature  has  appropriated 
funds  to  pay  their  compensation.  This  is  a legislative 
power  and  not  the  exercise  of  any  Judicial  function.  We 
took  note  above  of  referees  and  special  commissioners 
appointed  from  time  to  time  pursuant  to  the  inherent  power 
of  the  court.  These  instrumentalities  are  properly 
within  the  power  of  the  court  to  create  but  they  do  not 
become,  by  reason  of  the  exercise  of  such  power,  state 
employees . 


-8- 


Honorable  Charles  D.  Trigg 


Although,  as  we  have  held,  the  Court  ha3  the  power 
to  create  a state  bar  as  an  instrumentality  of  the  state, 
and  has  the  power  to  require  every  enrolled  attorney 
to  pay  a fee  for  Bar  purposes,  this  does  not  mean  that 
in  so  doing  the  Court  thereby  judicially  creates  the 
relationship  of  state  employee  as  between  the  employees 
of  its  instrumentality  and  the  state  itself.  Nothing 
in  Rule  7 evidences  such  an  intention.  Clearly,  the 
purpose  of  Rule  7 is  to  establish  an  agency  or  instru- 
mentality which  will  operate  as  an  independent  entity 
within  the  framework  of  its  court-made  charter.  The 
employees  of  the  Missouri  Bar  become  such  only  by 
authority  of  its  elected  Board  of  Governors  which  has 
sole  and  exclusive  authority,  completely  independent 
of  the  legislature,  over  its  employees  and  the  compensa- 
tion they  are  paid.  All  salaries  are  paid  out  of  the 
Missouri  Bar  Fund.  None  of  such  employees  are  state 
employees . 


CONCLUSION 


It  is  the  opinion  of  this  office  that-  the  Missouri 
Bar  is  an  instrumentality  within  the  meaning  of  paragraph 
7 of  Section  105.300,  RSMo. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Joseph  Nessenfeld. 


Very  truly  yours, 


INCOMPATIBILITY : 

OFFICERS : 

COUNTY  HIGHWAY  ENGINEER: 


It  Is  Incompatible  for  the  same  person 
to  hold  the  office  of  county  highway 
engineer  of  a county  of  the  third  class 
and  to  also  be  employed  as  a laborer 
by  the  same  county  road  system. 


OPINION  NO.  283 


September  9,  1964 


Mr.  Robert  L.  Hyder 
Chief  Counsel 

Missouri  State  Highway  Commission 
Jefferson  City,  Missouri  65102 

Dear  Mr.  Hyder: 


PILED 

fi.fi 


•This  is  in  response  to  your  letter  of  August  7,  1964, 
requesting  advice  from  this  office.  Your  letter  reads 
a3  follows: 


"A  recent  question  in  connection  with 
the  administration  of  the  County  Aid 
Road  Trust  Fund  program  has  arisen 
which  I feel  calls  for  a determination 
by  your  office. 

"In  a county  of  the  third  class,  an 
individual  has  been  employed  as  County 
Highway  Engineer.  During  the  period 
of  such  employment  and  in  examining  an 
itemized  statement  of  cost  submitted 
by  the  same  county  for  payment  from  the 
County  Aid  Road  Trust  Fund,  our  employees 
have  found  that  this  same  individual  has 
been  employed  as  a laborer  for  73&i  hours 
at  a specified  price  per  hour  by  the 
County  Court  in  connection  with  the 
maintenance  of  the  County  Road  System. 
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"The  State  Highway  Commission  would 
appreciate  ycur  advising  as  to  whether 
or  not  the  employment  as  the  County 
Highway  Engineer  is  inconsistent  with 
employment  as  a laborer  by  the  County 
Court  of  the  same  county  and  whether 
we  should  direct  the  attention  of  the 
County  Court  to  the  matter." 

The  Missouri  Supreme  Court  has  elaborated  on  the  com- 
patibility of  the  same  person  holding  two  different  offices 
simultaneously.  In  State  ex  rel.  Walker  v.  Bus,  135  Mo. 

325 s at  page  338,  the  court  states  the  general  rule: 

" * * * At  common  law  the  only  limit 
to- the -number  of  offices  one  person 
might  hold  was  that  they  should  be 
compatible  and  consistent.  The  incom- 
patibility does  not  consist  in  a 
physical  inability  of  one  person  to 
discharge  the  duties  of  the  two  offices, 
but  there  must  be  some  Inconsistency 
in  the  functions  of  the  two$  some 
conflict  in  the  duties  required  of  the 
officers,  as  where  one  has  some  super- 
vision of  the  other , is  required  to 
deal  wl'tTL  control,  or  assist  himT^ 

(Emphasis  added.} 

Let  us  now  consider  the  duties  conferred  upon  county 
highway  engineers  of  class  three  counties  as  enumerated 
by  Sections  61.160  to  61.310,  RSMo  1959*  Section  61.220 
gives  the  county  highway  engineer  direct  supervisory 
duties  ever  the  maintenance  cf  county  roads: 

"The  county  highway  engineer  shall  have 
direct  supervision  over  all  public  roads 
cf  the  county,  * * *.  He  shall  also 
supervise  the  construction  aril  mai rTt enan c e 
of  all  roads , culvert' i~  and  bridges'.-^ 

(Emphasis  added.) 
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Section  61.240  gives  the  county  highway  engineer  inspection 
duties  s 


"The  county  highway  engineer  shall, 
personally  or  by  deputy,  inspect  the 
roads,  culverts  and  bridges  of  every 
district  in  the  county  as  often  as 
practicable,  and  upon  written  complaint 
of  three  freeholders  in  any  district  of 
the  bad  or  dangerous  condition  of  the 
roads,  bridges  or  culverts  of  the 
district,  or  of  the  neglect  of  duty  by 
any  road  overseer  of  the  district,  or 
of  neglect  of  any  contractor  on  roads 
let  by  contract,  the  county  highway 
engineer  at  once  shall  visit  the  road 
and  investigate  the  complaint,  and  if 
found  necessary  at  once  shall  direct 
the  overseer  of  the  district  to  place 
the  road  in  good  condition." 

Sections  61.250  and  61.260  give  the  highway  engineer  power 
over  road  overseers  as  to  expenditure  of  funds  and  improve 
ment  of  reads.  Sections  61.270  and  61.280  require  the 
county  highway  engineer  to  report  to  the  county  court 
with  recommendations  as  to  what  actions  should  be  taken  by 
the  court  for  the  repair  or  improvement  of  county  roads 
and  what  part  of  this  improvement  should  be  let  tinder 
contract . 

We  see  from  the  foregoing  that  the  county  highway 
engineer  is  given  the  duty  of  supervision  of  the  county 
construction  .and  maintenance  of  roads.  When  the  same 
individual  is  employed,  not  only  as  supervisor  but  as  a 
laborer  by  the  county  court  in  connection  with  the  mainte- 
nance of  the  county  road  system,  an  apparent  conflict  of 
interest  arises  which  the  Missouri  Supreme  Court  condemns 
as  improper. 


CONCLUSION 


From  the  foregoing,  it  is  clear  that  there  is  an 
incompatibility  in  the  same  person  holding  the  office  of 
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county  highway  engineer  of  a third  class  county  and 
being  employed  by  the  county  court  as  a laborer  in 
connection  with  the  maintenance  of  the  same  county 
road  system. 

ifhe  foregoing  opinion,  which  I hereby  appr  ve, 
was  prepared  by  my  Assistant,  Gary  A.  Tatlow. 


Yours  very  trul\ 


Attorney  General 


f 
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ELECTION:  Chapter  120,  RSMo  1959*  authorizes 

NONPARTISAN  CANDIDATES:  , candidacy  through  the  usual  primary 

election  process  or  by  nominating 
petitions. 


Opinion  No.  284 


September  16 , 1964 


Honorable  David  J.  Dixon 
Prosecuting  Attorney 
Johnson  County  Courthouse 
Warrensburg,  Missouri 

Dear  Mr.  Dixon: 

In  your  recent  letter  you  Inquire  as  to  whether  a person 
may,  within  the  time  permitted  for  filing  as  a candidate  for 
• the  primary  election,  file  as  a ponpartisap  candidate  under 
the  provisions  of  Section  120. 360, RSMo  1959*  without  previous- 
ly filing  petitions  for  nomination,  and  be  entitled  to  be 
placed  on  the  general  election  ballot  if  no  other  candidates 
file  on  the  nonpartisan  ticket. 


We  believe  that  Chapter  120,  RSMo  1959*  9.8  amended,  pro- 
vides alternative  ways  for  the  nomlnatiop  of  nonpartisan  candi- 
dates. Section  120.360  authorizes  a nonpartisan  candidate 
to  pay  the  regular  filing  fee  and  seek  the  nomination  on  the 
nonpartisan  ticket  under  the  usual  primary  election  procedures. 
If  the  candidate  elects  ‘to  follow  this  procedure,  then  his  name 
would  appear  on  the  general  election  ballot  in  accordance 
with  Section  120.430.  We  believe  that  these  conclusions  are 
supported  by  the  case  of  State  ex  rel . Preisler  v.  Toberman, 

269  SW2d  753.  In  the  Preisler  case  the  court  said: 

"The  two  methods  of  nomination  are  entirely 
different  and  are  not  inconsistent  with  or 
repugnant  to  each  other. " 

In  other  words,  the  standard  procedure  for  nominating  non- 
partisan candidates  by  way  of  a primary  election  continues 
to  be  authorized  by  tpe  above  statutory  provisidns,  notwith- 
standing Sections  120.180  to  120,230,  which  expressly  authorize 
the  nomination  of  certain  candidates  by  nominating  petitions. 
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CONCLUSION 


The  nomination  of  independent  or  nonpartisan  candidates 
may  he  accomplished  through  the  usual  primary  election  pro- 
cess or  by  way  of  nominating  petitions  as  authorized  by 
Section  120.180,  RSMo  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Clyde  Burch. 


Yours  very  truly. 


Attorney  General 


A.  third  class  city  cannot 
l^vy  a license  tax.  or. 
accountants. 


CERTIFIED  PUBLIC  ACCOUNTANTS: 
ACCOUNTANTS: 

LICENSES: 

LICENSE  TAX: 

CITIES,  TOWNS,  AND  VILLAGES: 


OPINION  NO.  285 


December  4,  2964 


Honorable  Thomas  T.  Keating 
Representative,  Pettis  County 
Sedalia  Trust  Building 
Sedali a,  Missouri 

Dear  Mr.  Keating: 


This  is  in  reply  to  your  request  for  &r.  opinion  in  your 
letter  dated  August  11,  1964,  which  reais  as  follows: 

"I  have  been  asked  for  an  interpretation 
of  Section  71.620  R.S.  Mo  1959  which  ex- 
empts certain  professions  from  taxation 
by  municipalities. 

"The  question  which  has  arisen  concerns 
Certified  Public  Accountant:'.  In  the  city 
of  Sedalia  a C.P.A.  firm  from  the  Jackson 
County  area  opens  an  office  for  the  four  and 
five  month  period  of  each  year  during  which 
Income  tax  work  is  prevalent.  It  is  my 
understanding  that  the  office  in  Sedalia  is 
a branch  office  of  their  main  office  in  .Jack- 
son  County,  but  that  the  personnel  in  the 
Sedalia  office  are  not  Certified  Public 
Accountants. 


"Also,  in  the  city  of  Sedalia  there  is 
operating  an  accounting  firm  owned  fcy  two 
Certified  Public  Accountants.  One  of  them 
lives  In  Springfield,  Missouri,  and  operates 
an  office  of  this  firm  there  and  the  other 
lives  here  in  Sedalia  and  operates  this  office 
here.  They  employ  approximately  19  persons 
in  carrying  on  their  duties  as  Certified 
Public  Accountants. 

"I  would  appreciate  your  further  advising 
whether  or  not  either  of  the  above  opera- 
tions does  not  come  within  the  meaning  of 
Section  71.620  as  far  as  taxation  by  the 
city  of  Sedalia  is  concerned." 
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In  your  opinion  request  you  asked  f'or  an  interpretation 
of  Section  71.620,  RSMo  Cum.  Supp.  1 963,  and  whether  the 
factual  situation  described  falls  within  Its  prohibitions. 
Irrespective  of  whether  it  fall 3 under  Section  71.620,  it  is 
our  opinion  that  the  city  of  Sedalia,  due  to  other  statutory 
provisions,  cannot  levy  a license  tax  on  accountants. 

The  authority  of  the  city  of  Sedalia  to  impose  a license 
or  occupation  tax  on  certain  businesses  is  provided  by  Section 
9^.110,  RSMo  1959.  Accountants  are  not  included  in  the  various 
occupations  listed  therein.  A city  has  no  inherent  right  to 
levy  and  collect  taxes.  The  authority  for  a city  to  tax  must 
be  expressly  granted  or  necessarily  incident  to  the  powers  con- 
ferred and  in  case  of  doubt,  must  be  denied.  In  the  case  of 
Moots  v.  City  of  Trenton,  214  S.W.  2d  31*  33*  later  cited  with 
approval  by  the  court  in  Holland  Furnace  Company  v.  City  of 
Chaffee,  279  S.W.  2d  63,  the  Supreme  Court  stated  the  law  as 
follows: 


"In  ruling  the  point  in  the  Siemen's  case, 
the  court  pointed  out  that  a city  has  no 
Inherent  power  to  tax:  that  such  power  rest 3 
primarily  in  the  state  out  may  be  delegated 
by  constitutional  provision  or  by  statutory 
enactment;  that  the  authority  for  a city  to 
tax  must  be  expressly  granted  or  necessarily 
incident  to  the  powers  conferred  and  in  case 
of  doubt,  the  power  to  tax  is  denied.  * * * 

We  rule  that  the  city  of  Trent  or.  was  not  em- 
powered by  Section  6986  to  levy  a license 
tax  upon  music  machines  because  such  machines 
were  not  specifically  named  therein." 

Section  71.610,  RSMo  1959*  provides  that  no  municipality 
shall  have  power  to  impose  a license  tax  on  any  business  pur- 
suit unless  the  pursuit  is  especially  named  as  taxable  in  the 
charter  of  the  municipality  or  unless  conferred  by  statute. 

Since  the  authority  to  require  accountants  to  obtain  a license 
has  not  been  granted  by  Section  94.110,  it  is  the  opinion  of 
this  office  that  the  city  of  Sedalia  has  no  authority  to  require 
accountants  to  pay  a fee  to  obtain  such  a license. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  the  city  of  Sedalia, 
a third  class  city,  cannot  levy  a license  tax  on  accountants. 

The  foregoing  opinion,  which  I hereby  approve,  wa3  pre- 
pared by  my  Assistant,  Gary  A.  Tatlow. 


Very  truly  yours. 


AIRPORTS: 

BI- STATE  DEVELOPMENT: 
CITIES: 

COUNTIES: 

ZONING: 


The  mere  zoning  of  land  as  "Small  Farm" 
by  the  City  of  Fenton  would  not  preclude 

(1)  the  City  or  County  of  St.  Louis, 

(2)  the  City  and  County  acting  jointly,  or 

(3)  the  Bi-State  Development  Agency  from 
condemning  such  land  for  airport  purposes. 


OPINION  NO.  286 


December  14,  1964 


Honorable  Robert  0.  Snyder 
State  Representative 
241  East  Argonne  Drive 
Kirkwood  22,  Missouri 


FI  LED 

m 


Dear  Mr.  Snyder: 

This  is  in  answer  to  your  recent  request  for  an  opinion 
of  this  office  asking  whether  land  zoned  for  Small  Farm  in 
the  City  of  Fenton,  Missouri,  a city  of  the  fourth  class  in 
St.  Louis  County,  could  be  condemned  for  airport  purposes  by 
(l)  the  City  or  County  of  St.  Louis,  (2)  a joint  City-County 
operation,  or  (3)  the  Bi-State  Development  Agency. 

(l)  The  operation  of  airports  by  cities  and  counties  is 
controlled  by  Sections  305.170  and  305. 180,  RSMo,  respectively. 
Section  305.190,  RSMo,  states  that  the  acquisition  of  land  is 
a public  necessity  for  which  cities,  villages,  towns,  and 
counties  have  the  right  to  acquire  property  for  an  airport  by 
eminent  domain,  if  necessary.  It  is  here  set  out: 


"Any  lands  acquired,  owned,  controlled,  or 
occupied  by  such  cities,  villages,  towns 
or  counties  for  the  purposes  enumerated  in 
sections  305.170  and  305.180  hereof  shall 
and  are  hereby  declared  to  be  acquired, 
owned,  controlled,  and  occupied  for  a public 
purpose  and  as  a matter  of  public  necessity, 
and  such  cities,  villages,  towns,  or  counties 
shall  have  the  right  to  acquire  property  for 
such  purpose  or  purposes  under  the  power  of 
eminent  domain  as  and  for  a public  necessity. " 

Subsection  1 of  Section  305.200,  RSMo  1959,  sets  out  the 
procedure  under  which  property  can  be  acquired,  using  the 
power  of  condemnation  if  necessary,  and  is  here  set  out: 
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"Any  county,  city  or  city  under  special 
charter  shall  have  the  power  to  acquire 
by  purchase,  property  for  an  airport  or 
landing  field  or  addition  thereto,  and 
If  unable  to  agree  with  the  owners  on  the 
terms  thereof,  may  acquire  such  property 
by  condemnation  in  the  manner  provided  by 
law  under  which  such  county  or  city  is 
authorized  to  acquire  real  property  for 
public  purposes,  or  if  there  be  no  such 
law,  then  in  the  same  manner  as  is  now 
provided  by  law  for  the  condemnation  of 
property  by  any  railroad  corporation." 

Subsection  3 of  this  Section  reads  in  part  as  follows: 

"...  Provided,  that  no  airport  or 
landing  field  shall  be  established  or 
located  in  any  county,  city  or  city  under 
special  charter  in  violation  of  any  plan 
or  master  airport  plan  or  zoning  regulation 
restricting  the  location  of  an  airport  or 
landing  field  adopted  by  the  planning 
commission  of  any  such  county,  city  or 
city  under  special  charter." 

However,  this  proviso  relates  only  to  zoning  regulations 
or  a master  airport  plan  restricting  the  location  of  an  airport. 
The  mere  zoning  of  property  for  "small  farms"  or  otherwise  is 
not  what  is  contemplated  by  the  statute.  Hence,  unless  there 
were  such  a plan  or  regulation,  which  in  terms  relates  to  the 
location  of  airports,  and  the  opinion  request  does  not  so  state, 
then  the  proviso  would  have  no  effect  at  all  upon  the  right  of 
the  city  or  county  to  establish  the  airport  as  contemplated. 
There  is  also  a serious  question  as  to  whether  this  proviso, 
which  relates  to  the  location  of  an  airport,  is  valid  as  within 
the  following  title  to  the  act  (H.B.  420,  62nd  General  Assembly, 
Laws  1943*  page  326): 

"AN  ACT  repealing  Section  13125  of  Article 
3 of  Chapter  123  of  the  Revised  Statutes 
of  Missouri,  1939*  relating  to  the 
acquisition  of  real  and  personal  property 
and  easements  or  uses  therein  for  airport 
purposes  by  counties,  cities  or  cities 
under  special  charter,  by  purchase  or 
condemnation  and  enacting  a new  section 
in  lieu  thereof  to  be  known  as  Section  15125 
relating  to  the  same  subject." 
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(2)  A Joint  City-County  operation  could  be  established 
under  Sections  70.210-70.320,  RSMo  1959*  as  amended,  which 
authorize  designated  political  subdivisions  of  this  state 

to  cooperate  for  the  purpose  of  acquiring  and  operating  any 
public  improvement  or  facility. 

Section  70.240,  RSMo  1959*  controls  the  manner  by  which 
land  may  be  acquired  for  any  such  improvement  or  facility, 
and  is  here  set  out: 

"The  parties  to  such  contract  or  cooperative 
action  or  any  of  them,  may  acquire,  by  gift 
or  purchase,  or  by  the  power  of  emient  do- 
main exercised  by  one  or  more  of  the  parties 
thereto  in  the  same  manner  as  now  or  here- 
after provided  for  corporations  created  under 
the  law  of  this  state  for  public  use,  chapter 
523*  RSMo,  and  amendments  thereto,  the  lands 
necessary  or  useful  for  the  Joint  use  of  the 
parties  for  the  purposes  provided  in  section 
70.220,  either  within  or  without  the  corpor- 
ate or  territorial  limits  of  one  or  more  of 
the  contracting  parties,  and  shall  nave  the 
power  to  hold  or  acquire  said  lands  as  tenants 
in  common." 

Thus,  a city  and  a county  acting  Jointly  would  have  the  same 
powers  as  that  of  a city  or  county  acting  alone. 

(3)  The  Bi-State  Development  Agency  was  created  in  1949 
by  compact  between  Missouri  and  Illinois,  with  the  consent  of 
the  Congress.  This  compact  constitutes  a contract,  and  its 
obligations  may  not  be  impaired  by  either  state.  Article  III 
of  the  compact  (set  forth  in  Section  70.370,  RSMo)  and  particu- 
larly as  expanded  by  Section  70.373*  RSMo,  and  its  complementary 
Illinois  law,  Ch.  127*  Section  63s  - 9,  Illinois  Revised  Statutes 
1959*  expressly  grants  power  to  the  Bi-State  Agency  to  acquire 
airports.  The  Agency  is  granted  the  right  to  condemn  property 
for  this  or  any  other  purpose  of  such  Agency,  the  only  limita- 
tion on  such  grant  of  power  (other  than  those  mentioned  in 
Section  70.373*  which  are  not  here  relevant),  being  that  it 
shall  not  take  property  of  the  state,  county,  city,  borough, 
village,  or  other  political  subdivision  without  the  consent 
thereof.  Thus,  no  municipality  would  have  the  right  to  thwart 
the  plans  of  the  Agency  by  zoning  regulations  which  might  limit 
the  right  of  the  Agency  to  operate  an  airport,  or  other 
authorized  facility,  at  such  place  or  places  as  in  its  dis- 
cretion the  Agency  deems  desirable  for  the  proper  development 
and  welfare  of  the  District.  The  zoning  restrictions  are 
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completely  Inoperative  Insofar  as  the  Bl-State  Agency  Is  con- 
cerned, In  respect  of  Its  right  to  establish  and  operate  an 
airport  at  the  place  or  places  it  deems  proper  for  the 
District,  even  if  the  zoning  restriction  in  question  should 
be  construed  otherwise  to  bar  airports  in  the  area  in  question. 
Of  course,  if  the  city  actually  owned  any  part  of  the  area 
sought  to  be  taken  by  the  Agency  for  airport  purposes,  the 
compact  would  preclude  the  exercise  of  the  power  of  eminent 
domain  with  respect  to  such  city-owned  property  (Article  III 
of  the  Compact,  Section  70.370,  RSMo. ) 

The  overwhelming  weight  of  authority  is  that  zoning 
ordinances  are  inapplicable  to  governmental  agencies  where 
the  use  of  the  property  is  pursuant  to  a governmental  function. 
6l  ALR  2d.  988.  Dysart  v.  City  of  St.  Louis,  321  Mo.  514, 

11  SW2d  1045,  refers  to  "the  governmental  nature  of  the 
function"  of  operating  an  airport.  Cases  referred  to  in  the 
A.L.R.  annotation,  which  specifically  relate  to  airports, 
have  held  that  zoning  ordinances  are  inapplicable  to  the  use 
by  political  subdivisions  of  property  for  airport  purposes, 
the  use  thereof  being  to  subserve  public  purposes. 

Zoning  ordinances  are  primarily  intended  to  regulate  the 
use  of  private  property.  Moreover,  most  of  the  cases  take 
note  of  the  fact  that  where  the  power  of  eminent  domain  is 
granted  to  acquire  property  for  particular  purposes,  such  as 
airport  operations,  a municipality  or  other  local  subdivision 
has  no  power  to  restrict  the  exercise  of  such  power  of  eminent 
domain,  and  hamper  and  impair  the  exercise  thereof  by  zoning 
regulations,  particularly  in  the  absence  of  any  express 
language  to  such  effect.  In  State  ex  rel.  St.  Louis  Union 
Trust  Company  v.  Perriss,  304  SW2d  896,  900,  our  Supreme 
Court  quoted  with  approval  from  State  ex  rel.  Helsel  v. 

Board  of  County  Commissioners  of  Cuyahoga  County,  Ohio, 

Com.  PI.  1947*  79  N.E.  2d  698,  a case  involving  an  airport, 
which  had  held  that  municipal  zoning  restrictions  could  not 
limit  or  prevent  the  public  use  for  which  the  land  was  taken 
and  thereby  restrict  the  exercise  of  the  power  of  eminent 
domain. 

The  only  limitation  upon  the  exercise  of  the  right  of 
eminent  domain  by  cities  and  counties  in  this  state  is  that 
contained  in  the  proviso  of  Subsection  3 of  Section  305*200, 
RSMo  1959*  which,  if  valid,  would  bar  the  establishment  of  an 
airport  or  landing  field  contrary  to  the  provisions  of  the 
zoning  regulations  or  master  plan  restricting  the  location 
thereof.  As  noted  above,  your  letter  does  not  indicate  that 
any  such  restriction, within  the  meaning  of  the  proviso,  has 
been  adopted  or  is  in  effect.  In  any  event,  however,  none  of 
the  provisions  of  this  subsection  are  in  anywise  applicable  to 
the  Bi-State  Development  Agency. 
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CONCLUSION 

Therefore,  It  is  the  opinion  of  this  office  that  the 
mere  zoning  of  land  as  "Small  Farm"  by  the  City  of  Fenton 
would  not  preclude  (l)  the  City  or  County  of  St.  Louis, 

(2)  the  City  and  County  acting  jpintly,  or  (3)  the  Bi-State 
Development  Agency  from  condemning  such  land  for  airport 
purposes. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Thomas  E.  Eichhorst. 

Very  truly  yours. 


THOMAS  F.  EAG^TON 
Attorney  General 


Opinion  No.  287 
Answered  by  Letter 


September  24,  1964 


Honorable  Charles  Q.  Hyler 
Prosecuting  Attorney 
St.  Francois  County 
Courthouse 

Farmington,  Missouri 
Dear  Sirs 

This  is  in  reply  to  your  request  for  an  official  opinion 
dated  August  13,  1964,  as  to  what  agency  can  make  and  enforce 
traffic  regulations  on  the  streets  and  roads  within  the  grounds 
of  State  Hospital  No.  4 at  Farmington,  Missouri.  Ve  assume 
that  you  are  inquiring  about  the  private  roads  within  the  hos- 
pital grounds  and  that  you  want  to  know  what,  if  any,  agency 
can  make  and  enforce  regulations  which  will  be  cognizable  as  a 
misdemeanor. 

While  we  believe  that  the  Department  of  Public  Health  and 
Welfare  or  the  Division  of  Mental  Diseases  can  make  require- 
ments regulating  traffic  and  use  of  streets  in  the  area  of  the 
hospital,  yet  we  have  found  no  statute  in  which  the  Department 
of  Public  Health  and  Welfare  or  the  Division  of  Mental  Diseases 
have  been  specifically  delegated  authority  to  make  rules  regu- 
lating traffic,  or  use  of  streets  in  the  area  of  the  hospital. 
We  conclude  therefore  that  there  are  no  applicable  statutes  and 
there  can  be  no  criminal  prosecution  for  a violation  thereof. 

For  your  information,  we  note  that  this  authority  has  been 
delegated  to  the  Director  of  Public  Buildings  in  the  capital 
city  by  Section  8.172,  RSMo  1959. 


Yours  very  truly. 


THOMAS'  F .'"EA0L5T0N 

Attorney  General 


Opinion  No.  288 

(Answered  by  Letter  - Randolph) 


Mr.  Leon  P.  Burton 
Secretary -Treasurer 
State  Board  of  Berber  Examiners 
for  State  of  Missouri 
131  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Burton t 

This  letter  is  in  answer  to  your  request  for  an 
opinion  of  this  office  upon  the  question  whether  an 
applicant  is  eligible  to  take  the  state  barber  examina- 
tion if  he  can  show  proof  that  he  practiced  the  trade 
of  barbering  in  Missouri  prior  to  1921  but  who  never 
secured  a license  to  practice  the  trade  in  Missouri. 

Section  10132,  RSMo  1939*  provided* 

"Every  person  now  engaged  in  the  occupa- 
tion of  barbering  in  this  state  shall, 
within  ninety  days  after  the  approval  of 
this  law,  file  with  the  secretary  of  said 
board  a written  statement,  setting  forth 
his  name,  residence  and  the  length  of  time 
during  which  and  the  place  where  he  has 
practiced  such  occupation,  and  shall  pay  to 
the  treasurer  of  said  board  $2.00;  and  a 
certificate  of  registration  entitling  him 
to  practice  the  said  occupation  for  the  fiscal 
year  ending  January  31,  1922,  thereupon 
shall  be  issued  to  him,  and  the  holders  of 
such  certificates  shall,  annually,  on  or 
before  the  expiration  of  their  respective 
certificates,  make  application  for  the 
renewal  of  same  * * ».  * * *any  barber 
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falling  to  renew  his  certificate  of  registra- 
tion for  a period  exceeding  two  years  and  de- 
siring to  be  re-registered  as  a barber  in 
this  state  will  be  required  to  appear  before 
said^board  and  pass  a satisfactory  examination 

The  quoted  statute  allowed  a period  of  ninety  days1  time 
to  anyone  who  had  been  a barber  in  Missouri  at  the  time  of 
the  enactment  of  the  law  in  1921  within  which  to  secure  a 
license  to  practice  the  trade  without  an  examination,  and 
further  provided  that  anyone  who  failed  to  "renew  his 
certificate  of  registration"  for  a period  exceeding  two 
years  would  have  to  pass  the  examination  before  being  Issued 
a license. 

Tour  question  does  not  involve  one  who  failed  to  renew 
his  certificate,  but  one  who  never  obtained  a certificate 
under  the  provisions  of  the  above  statute,  although  he  was 
legally  following  the  trade  of  barb e ring  in  Missouri  prior 
to  passage  of  the  statute. 

Section  328.080,  subparagraph  2(3),  RSMo,  sets  out  the 
qualifications  of  an  applicant  for  the  state  barber  examination: 

"(3)  He  has  studied  for  at  least  one 
thousand  hours  in  a period  of  not  less 
than  six  months  in  a properly  appointed 
and  conducted  barber  school  under  the 
direct  supervision  of  an  Instructor 
licensed  as  such  by  the  board,  and  spent 
an  additional  eighteen  months  as  a 
registered  apprentice  under  a qualified 
practicing  barber  or  has  practiced  the 
trade  in  another  state  for  at  least  two 
years; " 

Under  this  statute  an  applicant  must  have  studied  at 
least  one  thousand  hours  in  a period  of  not  less  than  six 
months  in  a barber  school  licensed  by  the  Missouri  board 
and  must  also  have  spent  at  least  eighteen  months  as  an 
apprentice.  An  exception  is  made  in  the  case  of  one  who 
has  practiced  the  trade  "in  another  state  for  at  least  two 
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years”.  No  provision  is  made  for  an  applicant  who  practiced 
harboring  in  the  state  of  Missouri  prior  to  the  effective 
date  of  the  licensing  statute. 

Under  the  plain  provisions  of  the  cited  statutes,  the 
applicant  described  in  your  question  would  not  be  eligible 
to  take  the  barber  examination,  because  he  has  not  under- 
gone the  prescribed  schooling  and  apprenticeship  and  he 
does  not  come  within  the  exception  provided  for  those  who 
have  practiced  the  trade  in  another  state  for  at  least  two 
years. 

While  this  construction  of  the  statute  may  produce  some 
unfortunate  and  perhaps  unfair  results,  yet  the  legislature 
has  seen  fit  to  require  all  residents  of  Missouri  to  have 
certain  prescribed  schooling  and  training.  This,  the 
legislature  had  power  to  do.  If  unfair  results  occur,  the 
legislature  may  change  it.  However,  changes  in  the  law 
cannot  be  accomplished  by  interpretation  which  is  contrary 
to  the  manifest  meaning  of  the  statute. 

We  believe  that  an  applicant  is  Ineligible  to  take  the 
examination  of  the  State  Board  of  Barber  Examiners  of 
Missouri,  even  if  he  can  show  proof  that  he  was  a barber 
in  Missouri  prior  to  the  time  that  barbers  were  required 
to  obtain  a license  in  this  state,  unless  the  applicant  has 
undergone  the  training  and  apprenticeship  required  by  the 
Missouri  statutes  or  has  practiced  the  trade  of  a barber 
in  another  state  for  at  least  two  years. 


Very  truly  yours. 


THOMAS  F.  EAGLETON 
Attorney  General 


COUNTIES:  County  hospital,  established  under 

COUNTY  COURTS:  Section  205.350,  can  be  operated  only 

COUNTY  HOSPITALS:  by  county  court,  not  by  board  of 

HOSPITALS:  trustees  or  nonprofit  corporation. 


August  19 , 1964 


OPINION  NO.  289 


Honorable  John  E.  Kelley 
County  Counselor 
Jackson  County 
Jackson  County  Courthouse 
Kansas  City,  Missouri  6410 6 

Dear  Mr.  Kelley: 

This  is  in  answer  to  your  letter  of  recent  date  in 
which  you  state  that  the  Jackson  County  Hospital  was 
established  under  what  is  now  Section  205.350,  RSMo, 
and  you  ask  the  question,  "Will  you  please  give  us  an 
opinion  as  to  whether  our  hospital  can  operate  under  a 
Board  of  Trustees,  in  view  of  the  fact  that  it  was 
established  under  section  205.350  or  a similar  prior 
statute,  or  whether  or  not  it  can  be  operated  by  a non- 
profit corporation." 

Sections  205.350,  205.360  and  205.370,  RSMo,  provide 
as  follows: 

"205.350.  County  court  may  purchase 
land  for  county  hospitals— issuance  of 
bonds. — The  county  court  of  any  county 
in  this  state  is  hereby  authorized  to 
purchase,  not  exceeding  one  hundred  and 
sixty  acres  of  land,  and  locate,  build 
and  maintain  thereon  a county  hospital. 

Bonds  may  be  issued  therefor  in  accord- 
ance with  the  general  law  governing  the 
issuance  of  bonds  by  counties. 

"205.360.  County  poor  to  be  kept  in 
county  hospital. — Whenever  a county 
hospital  is  established  and  built  by 
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the  county  court,  as  provided  in 
section  205.350,  it  shall  be  the  duty 
of  such  county  court  to  place  therein 
all  of  the  poor  persons  that  the  county 
court  shall  deem  proper  to  place  in 
said  county  hospital,  who  shall  be 
kept  there  and  treated. 

"205.370.  County  court  to  make  rules 
and  regulations — expenses,  how  paid. — 

The  county  court  of  any  such  county 
shall  make  all  rules  and  regulations 
for  the  government  of  such  a hospital, 
appoint  and  employ  such  officers  and 
attendants  as  in  their  judgment  may  be 
proper,  prescribe  their  duties  and  fix 
their  compensation.  The  expenses  of 
maintaining  such  hospital,  including 
the  compensation  of  officers  and 
employees  thereof,  shall  be  paid  out 
of  the  general  revenue  fund  of  such 
counties,  or  from  the  same  sources  as 
are  provided  by  law  for  caring  for  the 
poor  by  counties." 

It  can  be  seen  from  the  provisions  of  Section 
205.370  that  the  duty  is  placed  upon  the  county  court 
to  make  rules  and  regulations  for  such  hospital  and 
to  appoint  and  employ  officers  and  attendants  as  may 
be  proper,  prescribe  the  duties  and  fix  the  compensa- 
tion of  such  officers  and  attendants. 

The  powers  of  county  courts  are  succinctly  set  forth 
by  the  Supreme  Court  of  Missouri  in  the  case  of  Lancaster 
v.  County  of  Atchison,  180  S.W.  2d  706.  The  court  said 
at  1 . c . 708 : 

"’The  county  courts  are  not  the  general 
agents  of  the  counties  or  of  the  state. 

Their  powers  are  limited  and  defined 
by  law.  These  statutes  constitute 
their  warrant  of  attorney.  Whenever 
they  step  outside  of  and  beyond  this 
statutory  authority  their  acts  are 
void. ’ * * * 
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"Both  parties  to  this  suit  agree  that 
counties,  like  other  public  corporations, 

•can  exercise  the  following  powers  and 
no  others:  (1)  those  granted  in  express 
words;  (2)  those  necessarily  or  fairly 
implied  in  or  incident  to  the  powers 
expressly  granted;  (3)  those  essential 
to  the  declared  objects  and  purposes  of 
the  corporation — not  simply  convenient, 
but  indispensable.  Any  fair,  reasonable 
doubt  concerning  the  existence  of  power 
is  resolved  by  the  courts  against  the 
corporation  and  the  power  Is  denied.’  * * *" 

The  court  further  said,  l.c.  709 • 

"*  * * Where  the  statute  (Section 
8548) - 'limits  the  doing  of  a 
particular  thing  in  a prescribed 
manner,  it  necessarily  includes  in 
the  power  granted  the  negative  that 
it  cannot  be  otherwise  done. ' * * * 

In  other  words,  there  can  never  be- 
an implied  power  given  a county  or 
other  public  corporation  when  there 
is  an  express  power." 

In  view  of  the  statutory  duty  expressly  placed 
upon  the  county  court  to  make  rules  and  regulations 
for  such  hospital  and  to  employ  personnel  to  operate 
the  hospital,  prescribe  the  duties,  and  fix  the  compensa- 
tion of  such  personnel,  it  is  our  view  that  such  statutory- 
duty  cannot  be  delegated  to  a nonprofit  corporation  or  to 
a board  of  trustees  by  such  county  court. 

It  is  clear  that  the  delegation  to  a nonprofit 
corporation  or  board  of  trustees  of  the  authority  to  operate 
a county  hospital  established  under  Section  205.350,  RSMo, 
is  not  indispensable  to  the  operation  of  such  hospital. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  a county  court 
has  the  statutory  duty  to  operate  a county  hospital  estab 
lished  under  the  provisions  of  Section  205.350,  RSMo,  and 
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that  the  county  court  is  without  authority  to  authorize 
a nonprofit  corporation  or  a board  of  trustees  to  take 
charge  of  and  operate  such  hospital. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  C.  B.  Bums,  Jr. 


Very  truly  yours. 


THOMAS  F.  EAGLETON 
Attorney  General 
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HARDSHIP  DRIVING  PRIVILEGE: 
MOTOR  VEHICLES: 

DRIVERS  LICENSES: 

CIRCUIT  JUDGE: 

CRIMINAL  LAW: 

PROSECUTING  ATTORNEY : 


fX Jo- 
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Circuit  court  granting  limited 
driving  privilege  may  amend  or 
modify  order  at  any  time.  Person 
operating  car  contrary  to  limited 
driving  privilege  order  subject  to 
criminal  charge.  Conviction  of 
charge  of  operating  contrary  to 
limited  driving  order  Is  basis  for 
revocation  of  order  by  court  granting 
such  order. 


OPINION  NO.  291 


December  8,  1964 


Honorable  Rolin  T.  Boulware 
Prosecuting  Attorney 
Shelby  County 
Shelbyvllle,  Missouri 
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Dear  Mr . Boulware : 


We  have  your  request  for  an  opinion  of  this  office  on 
certain  questions  relating  to  limited  driving  privileges. 

The  facts  on  which  your  questions  are  based  are  as 
follows : 


A resident  of  Shelby  County  was  convicted 
of  driving  while  Intoxicated.  The  defendant  was 
sentenced  to  ninety  days  in  the  county  Jail  and 
his  driver's  license  was  revoked.  After  serving 
part  of  the  sentence  he  was  paroled.  Thereafter 
he  made  application  to  the  Circuit  Court  of 
Shelby  County  for  the  limited  privilege  of 
operating  a motor  vehicle  in  connection  with  his 
employment  and  for  the  additional  limited  privilege 
of  driving  his  own  automobile  to  and  from  work.  By 
an  order  of  the  Circuit  Court  the  application  for 
limited  driving  privileges  was  granted  " . . . for 
the  period  stated  In  the  suspension  notice  from 
the  Department  of  Revenue,  unless  hereafter  revoked 
because  of  violation  of  the  laws  by  petitioner  after 
the  date  of  this  order.”  The  order  was  also 
conditioned  on  the  petitioner's  obtaining  liability 
insurance  on  his  automobile. 

Less  than  a month  after  the  order  was  issued 
the  petitioner  was  arrested  for  being  intoxicated, 
his  parole  was  revoked,  and  he  was  confined  to 
Jail  to  serve  the  remainder  of  his  sentence.  He 
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also  advised  the  sheriff  that  on  two  occasions 
he  had  driven  his  automobile  to  places  other 
than  his  place  of  employment.  Petitioner  has 
not  secured  liability  insurance  on  his  automobile. 

Your  first  inquiry  is  whether  the  Circuit  Court  of  Shelby 
County  had  jurisdiction  to  issue  the  order  granting  limited 
driving  privileges.  The  Circuit  Court  did  have  such  juris- 
diction. Enclosed  is  a copy  of  an  opinion  of  this  office  to 
the  Honorable  Bill  Davenport,  dated  April  2,  1962,  and  a copy 
of  a letter  opinion  to  Honorable  M.  E.  Morris,  dated 
February  4,  1964,  both  holding  that  the  Circuit  Court  of  the 
county  of  residence  of  the  petitioner  has  jurisdiction  to 
grant  such  a privilege. 

Your  next  question  may  be  restated  as  follows: 

Does  the  Circuit  Court  of  Shelby  County 
have  the  power  to  revoke  the  order  granting 
limited  driving  privileges  and,  if  so,  what 
procedure  should  be  employed? 

In  1961  the  General  Assembly  passed  Section  302. 309  (3)* 
RSMo  Cum.  Supp.  1963*  which  empowers  the  court  to  grant 
limited  driving  privileges  to  one  whose  license  has  been 
revoked.  That  subsection  is  as  follows: 

"When  a court  having  jurisdiction 
finds  that  a chauffeur  or  operator  is 
required  to  operate  a motor  vehicle 
in  connection  with  his  business, 
occupation  or  employment,  the  court 
may  grant  such  limited  driving  privilege 
as  the  circumstances  of  the  case  may 
justify  if  the  court  also  finds  undue 
hardship  on  said  individual  in  earning 
a livelihood,  and  while  so  operating  a 
motor  vehicle  within  the  restrictions 
and  limitations  of  such  court  order 
such  driver  shall  not  be  guilty  of 
operating  a motor  vehicle  without  a 
valid  driver's  license.  * * *" 

As  can  be  seen  from  the  reading  of  this  subsection,  no 
such  privilege  could  be  granted  to  one  adjudged  guilty  of 
driving  while  intoxicated.  This  prohibition  was  removed  in 
1963  with  the  enactment  of  Section  564.440  (5)>  RSMo  Cum. 

Supp . 1963 : 


Hon.  Rolin  T.  Boulware 


-3- 


"Any  other  provision  in  section  302.309, 

RSMo,  to  the  contrary  notwithstanding, 
when  a court  having  jurisdiction  finds 
that  a chauffeur  or  operator  is  required 
to  operate  a motor  vehicle  in  connection 
with  his  business,  occupation  or  employ- 
ment, the  court  may  grant  such  limited 
driving  privilege  as  the  circumstances 
of  the  case  may  justify  if  the  court 
also  finds  undue  hardship  on  said 
individual  in  earning  a livelihood; 
provided,  however,  no  such  limited 
privilege  shall  be  granted  after  con- 
viction of  a second  offense  of  the  crime 
mentioned  here." 

It  can  be  seen  that  neither  of  these  sections  makes 
specific  mention  of  the  power  of  the  court  to  amend,  modify 
or  revoke  a previously  entered  order  granting  limited 
driving  privileges.  However,  both  sections  clearly  vest 
the  court  with  considerable  discretion  in  determining  the 
circumstances  required  to  warrant  the  grant  of  this  privilege. 
To  hold  that  the  court  may  exercise  its  discretion  in  making 
such  an  order,  but  that  it  then  loses  jurisdiction  of  the 
case  and  may  not  alter  or  revoke  the  order  in  the  light  of  a 
possible  change  in  circumstances,  would  be  an  absurdity  and 
would  serve  only  to  defeat  the  clear  expression  of  legislative 
intent.  The  court  having  discretion  and  consequent  juris- 
diction to  make  the  order  granting  the  limited  driving 
privilege  does  not  thereby  and  thereafter  exhaust  its  power, 
authority  and  jurisdiction  over  the  subject  matter  of  the 
order. 

In  21  C.J.S.,  Courts  § 88,  p.  138,  it  is  stated: 

"Every  court  has  inherent  power  to 
control,  and  prevent  abuse  of,  its 
orders  or  processes  and  its  procedure." 

This  principle  has  been  recognized  by  our  Supreme  Court. 
In  State  ex  rel.  Gentry  v.  Becker,  Mo.,  17^  S.W.  2d  l8l,  183, 
the  Supreme  Court  held  that  certain  powers  are  necessarily 
inherent  in  the  court : 

".  . . 'to  do  all  things  that  are  reason- 
ably necessary  for  the  administration  of 
justice'  and  in  order  that  it  may  preserve 
its  existence  and  function  as  a court  and 
which  powers  exist  and  inhere  merely 
because  it  is  a court  and  irrespective 
of  legislative  or  constitutional  grant. 
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See  also  Clark  v.  Austin,  Mo.,  101  S.W.  2d  911 > 988 
(concurring  opinion  of  Judge  Ellison). 

The  instant  case  demonstrates  the  underlying  reason  for 
the  principle  that  a court  has  the  inherent  power  to  enforce 
its  own  orders.  The  limited  driving  privilege  granted  the 
petitioner  was  conditioned  upon  his  obtaining  liability 
insurance.  Prom  the  facts  set  out  in  your  letter,  it  seems 
clear  that  the  petitioner  did  not  obtain  insurance  but  still 
purported  to  drive  pursuant  to  the  order.  Obviously,  the 
court's  order  is  totally  meaningless  and  the  intention  of  the 
Legislature  is  frustrated  if  the  petitioner  is  free  to  use 
the  court's  order  as  authority  to  drive  but  fails  to  comply 
with  its  terms  and  conditions.  Necessarily,  the  court  must 
retain  Jurisdiction  to  revoke  the  order  in  the  event  of 
violation  or  to  modify  it  if  there  should  be  a change  in 
circumstances. 

It  is  true,  as  will  be  pointed  out  in  answer  to  your 
next  question,  that  one  who  operates  a motor  vehicle  in 
violation  of  an  order  granting  limited  driving  privileges 
may  be  prosecuted  criminally.  However,  this  cannot  be  said 
to  be  the  only  remedy  by  which  the  court's  order  may  be 
enforced.  The  Legislature  has  vested  sole  discretion  in  the 
court  in  determining  whether  or  not  such  privileges  shall  be 
granted,  whereas  the  prosecuting  attorney  has  sole  discretion 
in  determining  whether  criminal  charges  shall  be  filed. 

Thus,  the  court  must  retain  its  own  enforcement  powers,  else 
the  legislative  grant  of  discretion  would  be  transferred  from 
the  circuit  court  to  the  prosecuting  attorney. 

It  is  therefore  our  view  that  the  circuit  court  retains 
jurisdiction  to  modify,  amend  or  revoke  its  order  granting 
limited  driving  privileges  at  any  time  during  which  the 
petitioner's  license  is  under  suspension  or  revocation. 

No  procedure  is  specified  by  law  for  the  revocation  of 
an  order  granting  such  a privilege.  However,  we  believe 
that  the  requirements  of  due  process  oblige  the  court  to  hold 
a hearing  at  which  a violation  of  the  order  must  be 
established  to  the  satisfaction  of  the  court  prior  to 
revocation  or  modification.  In  this  connection  we  again 
direct  your  attention  to  the  opinion  to  the  Honorable  Bill 
Davenport  previously  referred  to.  While  that  opinion  was 
concerned  with  the  procedure  to  be  followed  in  determining 
whether  the  privilege  should  be  granted  initially,  we 
believe  that  the  remarks  made  there  are  also  appropriate 
here,  as  follows: 
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"There  is  no  provision  in  the  statute 
which  places  a duty  with  respect  to  the 
matter  on  any  public  official  other  than 
the  court,  except  that  the  petitioner 
clearly  has  the  burden  of  proof  to 
satisfy  the  court  of  the  conditions  and 
qualifications  to  bring  the  petitioner 
within  the  purview  of  the  relief  sought. 

Certainly,  the  court  would  want  to 
satisfy  itself  that  the  applicant  has 
met  the  qualifications  and  conditions 
required  by  the  statute.  The  court  might 
be  satisfied  with  the  proof  adduced  by 
the  applicant  only,  or  the  court  might 
desire  some  additional  investigation,  proof 
or  assistance  in  connection  with  ascer- 
taining the  facts.  It  would  not  be 
inappropriate  for  the  court  to  either  seek 
the  aid  of  the  prosecuting  attorney  or  to 
appoint  a friend  of  the  court  to  assist 
the  court  in  ascertaining  the  facts  and 
determining  whether  or  not  the  applicant 
has  sufficiently  proved  to  the  court  that 
he  has  met  the  conditions  of  the  statute 
and  is  entitled  to  the  relief  sought." 

Your  third  question  may  be  stated  as  follows: 

In  the  event  that  the  Circuit  Court  is  not 
empowered  to  revoke  the  order,  or  as  an  alter- 
native to  such  procedure,  should  the  prosecuting 
attorney  file  a charge  against  the  defendant  for 
driving  without  a valid  operator's  license? 

As  we  have  stated,  the  circuit  court  retains  power  to 
revoke  the  limited  driving  privilege.  However,  this  privilege 
acts  as  a substitute  for  the  valid  operator's  license  other- 
wise required,  and  in  the  event  that  a person  who  has  been 
granted  such  privilege  should  operate  a motor  vehicle  contrary 
to  the  terms  of  the  court's  order  or  beyond  the  limitations 
imposed  therein,  said  operation  would  be  without  a valid 
operator's  license.  In  such  case  a charge  of  driving  without 
a valid  operator's  license  could  be  filed  by  the  prosecuting 
attorney.  Revocation  by  the  court  and  criminal  prosecution 
are  concurrent  remedies  in  this  situation. 
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Your  fourth  question  may  be  stated  as  follows: 

If  a charge  Is  filed  and  the  defendant  is 
convicted  does  this  conviction  automatically 
nullify  the  limited  driving  privilege  granted 
pursuant  to  the  court  order? 

We  find  nothing  in  either  of  the  statutes  previously 
quoted  to  the  effect  that  a subsequent  conviction  shall 
operate  to  nullify  an  order  of  the  court  which  grants  a 
limited  driving  privilege.  As  we  have  previously  pointed 
out,  the  power  to  enforce  the  order,  as  such,  lies 
exclusively  with  the  court  which  granted  it.  Therefore,  it 
is  our  view  that  such  an  order  is  not  nullified  automatically 
by  a subsequent  conviction  but  that  some  action  of  the  court 
based  upon  the  conviction  is  necessary.  It  would,  of  course, 
be  the  duty  of  any  prosecuting  attorney  involved  in  criminal 
proceedings  against  one  who  purports  to  operate  a motor 
vehicle  by  virtue  of  a court  order  to  notify  the  court  which 
granted  the  order  if  the  defendant  is  convicted. 


CONCLUSION 


1.  A circuit  court  which  has  granted  an  order  providing 
for  limited  driving  privileges  retains  Jurisdiction  to  revoke, 
amend  or  modify  the  order  during  the  time  it  is  in  effect. 

2.  One  who  has  obtained  such  an  order  but  who  operates 

a motor  vehicle  contrary  to  its  terms  is  subject  to  a criminal 
charge  for  driving  without  a valid  operator's  license. 

3.  In  the  event  of  a conviction  of  such  a charge  the 
limited  driving  privilege  previously  granted  is  not  automati- 
cally revoked  but  must  be  revoked  by  the  court  which 
originally  entered  the  order  granting  the  privilege. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  James  J.  Murphy. 


Very  truly  yours. 


ENCLOSURES 


STATE  TAX  COMMISSION: 

TAXATION: 

COUNTIES: 

SCHOOL  DISTRICTS: 

ASSESSMENTS: 

APPEALS  TO  STATE  TAX  COMMISSION: 
COUNTY  BOARD  OF  EQUALIZATION: 


Neither  a county,  an  officer 
thereof  nor  a school  district 
has  a right  to  appeal  to  the 
State  Tax  Commission  from  a 
decision  of  a county  board  of 
equalization,  determining  the 
assessed  valuation  of  an  indi- 
vidual property. 


Opinion  No.  292 


September  16,  1964 


State  Tax  Commission  of  Missouri 
Jefferson  Building 
Jefferson  City,  Missouri 

ATTENTION:  Honorable  John  A.  Williams 
Chairman 
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Gentlemen: 

You  have  requested  the  opinion  of  this  office  as  follows: 

"This  Commission  requests  an  official 
opinion  from  your  department  on  whether 
or  not  St.  Louis  County,  the  Assessor 
of  St.  Louis  County,  the  Director  of 
Revenue  of  St.  Louis  County  or  the 
Berkley  School  District  of  St.  Louis 
County  may  collectively  or  separately, 
lawfully  appeal  from  a final  decision 
of  the  St.  Louis  County  Board  of  Equaliza- 
tion to  this  agency." 

In  our  opinion  no  such  appeal  is  authorized. 

The  State  Tax  Commission  is  created  by  statute,  pursuant 
to  the  direction  of  Article  X,  Section  14,  of  the  Constitution, 
with  authority,  inter  alia,  to  equalize  assessments  and 
"under  such  rules  as  may  be  prescribed  by  law,  to  hear  appeals 
from  local  boards  in  individual  cases  and,  upon  such  appeal, 
to  correct  any  assessment  which  is  shown  to  be  unlawful,  unfair, 
arbitrary  or  capricious" . 

Implementing  the  foregoing  constitutional  provision  is 
Section  138.430,  RSMo,  paragraph  2 of  which  provides  that: 

"Every  owner  of  real  property  . . . 3hall  have  the  right  of 
appeal  from  the  local  boards  of  equalization  under  rules  pre- 
scribed by  the  state  tax  commission".  This  section  further 
prescribes  that  the  "commission  shall  investigate  all  such 
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appeals  and  shall  correct  any  assessment  which  is  shown  to  he 
unlawful,  unfair,  improper,  arbitrary  or  capricious" . 

The  foregoing  statute  grants  the  right  of  appeal  to 
the  taxpayer,  and  to  the  taxpayer  only.  There  is  no  statute 
which  authorizes  a political  subdivision  to  appeal  to  the 
State  Tax  Commission  an  ad  valorem  assessment  of  an  individual 
property.  The  statutory  limitation  to  taxpayers  of  the 
right  of  appeal  to  the  Commission  is  in  line  with  the  policy 
of  this  state  at  earlier  stages  of  the  assessment  procedure. 
Section  137.275*  RSMo,  provides: 

"Every  person  who  thinks  himself  aggrieved 
by  the  assessment  of  his  property  may  appeal 
to  the  county  board  of  equalization,  in 
person,  by  attorney  or  agent,  or  in  writing." 

Thus,  only  the  taxpayer  is  given  the  right  to  complain 
of  the  action  of  the  assessor  or  the  county  board  of  equaliza- 
tion with  respect  to  the  amount  of  his  Individual  assessment. 
It  may  well  be  that  the  Legislature  believed  that  the  assessor 
in  the  first  instance,  and  the  county  board  of  equalization, 
on  appeal  by  the  taxpayer,  would  sufficiently  protect  the 
interests  of  the  county  at  the  county  level. 

The  State  Tax  Commission  is  a state  body  which  hears 
appeals  in  a qua si -Judicial  capacity.  Its  jurisdiction  Is 
prescribed  by  law  and,  hence,  may  be  invoked  only  in  the 
manner  and  to  the  extent  provided  by  law.  As  noted,  the  law 
authorizes  only  an  aggrieved  taxpayer  to  appeal  to  the  Commis- 
sion from  a decision  of  a county  board  of  equalization  on 
the  assessment  of  his  property. 

We  note  in  this  connection  that  Section  138.470,  RSMo, 
provides  in  part  that  "all  persons  affected,  or  liable  to 
be  affected  by  review  of  said  assessments  thus  provided  for, 
may  appear  and  be  heard  at  said  hearing"  of  the  appeal.  This 
office  has  heretofore  ruled,  in  an  opinion  to  the  Honorable 
Raymond  R.  Roberts,  Prosecuting  Attorney  of  St.  Francois 
County,  under  date  of  December  15,  1959,  copy  of  which  Is 
enclosed  herewith,  that  under  the  foregoing  statutory  provi- 
sion a school  district  is  a "person"  entitled  to  appear  and 
be  heard  on  a taxpayer's  appeal  filed  under  Section  138.430. 

Hence,  once  Jurisdiction  of  the  appeal  has  attached,  it 
is  not  unusual  for  school  districts  and  various  political 
subdivisions  to  intervene  and  become  parties  to  the  proceeding 
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before  the  State  Tax  Commission.  Parenthetically,  it  is  to 
be  noted  that  in  the  case  of  In  re  St.  Joseph  Lead  Company,  Mo. Sup., 
352  SW2d  636,  the  Supreme  Court  expressly  declined  to  rule 
whether  a school  district  had  the  right  to  intervene  in  such 
a proceeding,  holding  that  in  that  case,  at  least,  the  county 
Itself  adequately  represented  whatever  Interest  or  right  the 
school  district  might  have  had. 

In  the  cited  case,  the  Supreme  Court  held  that  the 
county  involved  in  a taxpayer's  ad  valorem  tax  appeal  to 
the  State  Tax  Commission  is  an  "interested  party"  In  the 
"contested  case"  before  the  Commission  and  therefore  was  an 
"aggrieved"  person  entitled  to  a Judicial  review  of  the  decision 
of  the  Commission.  That  case  simply  involved  "a  matter  of 
statutory  construction",  namely,  the  statutes  applicable  to 
the  right  of  judicial  review  of  contested  cases  decided  by 
an  administrative  agency.  So,  too,  the  present  question 
involves  only  a matter  of  statutory  construction  of  other 
statutes.  Hence,  the  mere  fact  that  the  county  might  be 
aggrieved  by  a decision  of  the  State  Tax  Commission  on  a 
taxpayer's  appeal  thereto,  and,  if  so,  would  have  the  right 
to  a judicial  review  of  such  decision  has  no  bearing  whatever 
upon  the  question  of  whether  the  county,  or  any  officer  or 
political  subdivision  thereof,  has  the  right  to  compel  the 
Commission  to  assume  jurisdiction  of  the  case  for  the  purpose 
of  rendering  a decision  which  is  subject  to  judicial  review. 

The  statutes  providing  for  Judicial  review  are  wholly 
inapplicable  to  the  right  to  obtain  an  administrative  review 
before  the  Tax  Commission.  And  in  any  event  we  discern  no 
legislative  intent  in  any  statute  to  authorize  an  appeal 
to  the  Commission  by  any  "person"  other  than  the  taxpayer 
and  that  only  with  respect  to  the  assessment  of  Individual 
property. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  only  a taxpayer 
may  Invoke  the  appellate  Jurisdiction  of  the  State  Tax 
Commission  on  a complaint  respecting  the  assessment  of  his 
property,  and  that  neither  the  county,  any  official  thereof 
nor  a school  district  therein  may  appeal  to  the  State  Tax 
Commission  from  a final  decision  of  the  county  board  of 
equalization  determining  the  assessed  valuation  of  an 
individual  property. 
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The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Joseph  Nessenfeld. 

Very  truly  yours. 


Attorney  General 


Enclosure 


Opinion  No.  294 
Answered  by  Letter  (DeFeo) 


October  5*  1964 


Mr.  Ralph  H.  Duggins 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Duggins: 
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This  letter  1b  in  response  to  yours  of  August  17, 
1964,  wherein  you  inquire  as  to  the  procedure  for  es- 
cheating unclaimed  assets  of  a dissolved  insurance 
company. 


We  understand  from  your  letter  and  enclosures  that 
the  relevant  facts  are  as  follows:  The  Mississippi  Valley 
Life  Insurance  Company  was  placed  in  receivership  in  April, 
1932,  with  the  Superintendent  of  Insurance  as  receiver. 

A final  settlement  was  approved  and  an  order  of  final  dis- 
tribution made  by  the  Circuit  Court  of  the  City  of  St.  Louis 
in  March,  1938.  Paragraph  VI  of  the  court* s order  stated, 
"That  if  the  claimants  or  assigns  of  any  of  said  claims 
cannot  be  located,  or  payment  cannot  be  made  to  them  for 
any  reason  within  thirty  days  from  the  date  hereof,  all 
such  distributions  shall  be  taken  over  and  received  by  the 
Superintendent  of  luaurance  of  the  State  of  Missouri,  to 
be  held  by  him  for  such  claimants  or  assigns,  or  other 
distribution  according  to  law;  ..."  At  the  present  time 
approximately  $550  of  the  assets  of  the  dissolved  company 
remain  unclaimed. 


Section  375.760,  RSHo  1959 » provides  for  the  final 
settlement  and  distribution  of  assets  of  a dissolved  in- 
surance company.  Subsection  (4)  provides: 

"The  superintendent  shall  hold  any  moneys 
which  are  unpaid  or  unclaimed  by  the  per- 
sons entitled  thereto  for  one  year  after 
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final  settlement,  and  at  the  expira- 
tion of  such  year,  he  shall  pay  all  unclaimed 
Bums  into  the  state  treasury  to  be  held  and 
disposed  of  as  provided  by  laws  for  escheats." 

Section  5956,  RSMo  1929,  effective  at  the  time  of  dissolu- 
tion of  the  company  here  concerned,  contained  like  provisions. 

Since  a final  settlement  has  been  made  and  one  year 
(actually  over  26  years)  has  expired  since  the  final  settle- 
ment, it  is  our  opinion  that  any  moneys  held  by  the  Super- 
intendent of  Insurance  which  are  unclaimed  by  the  persons 
entitled  thereto  should  be  paid  into  the  State  treasury 
and  disposed  of  as  escheats. 

Monies  paid  into  the  state  treasury  under  the  escheat 
laws  do  not  escheat  unless  unclaimed  for  21  years.  Section 
470.230,  RSMo  1959.  Since  claimants  may  come  forward  within 
that  period  it  would  be  advisable  to  preserve  records  as  to 
the  identity  of  persons  entitled  to  these  moneys  and  to  furn- 
ish same  to  the  State  treasurer. 


Yours  very  truly. 


LCD : dg/ df 


THOJ&g-  F.  EA'BLEWFT 

Attorney  General 


Opinion  No.  296  Ans.  by  Letter 
(McFadden) 


September  8,  1964 


Honorable  James  E.  Conway 
Prosecuting  Attorney 
Cooper  County 
Boonville,  Missouri 

Dear  Mr.  Conway: 

By  letter  of  August  20,  1964,  you  request  an  opinion  as 
to  whether  a small  island  in  the  Missouri  River  should  be 
deemed  a part  of  Howard  County  or  of  Cooper  County.  The  Missouri 
River  forms  the  boundary  between  those  counties  at  the  location 
of  the  island  in  question.  You  state  that  the  Island  was 
formerly  a cape  or  peninsular  extension  of  Cooper  County  around 
which  the  Missouri  River  flowed  forming  the  boundary  between 
the  two  counties. 

Some  time  ago  a man-made  channel  was  cut  across  the  neck 
of  the  peninsula  and  dikes  were  constructed  so  as  to  force 
the  river  through  the  newly  made  channel.  The  old  riverbed  has 
dried  up  and  the  island  is  now  physically  attached  to  Howard 
County. 

Notwithstanding  the  fact  that  the  island  has  been  separated 
from  Cooper  county  by  the  new  channel,  it  is  still  a part  of 
that  county.  In  support  of  this  conclusion,  we  enclose  herewith 
a copy  of  an  opinion  rendered  by  this  office  in  1937  addressed 
to  Senator  William  M.  Quinn. 

In  pertinent  part,  the  enclosed  opinion  demonstrates  that 
the  law  relating  to  this  subject  is  established  beyond  peradventure 
of  a doubt,  l.s. 
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"A  running  stream,  forming  the  boundary 
line  between  contiguous  lands,  continues 
to  be  such  boundary  line,  although  the 
channel  may  change,  provided  the  change 
Is  by  the  gradual  erosion  and  cutting  away 
of  Its  banks  and  not  by  a sudden  change 
leaving  the  old  channel  and  forming  an 
entirely  new  and  different  channel." 

McCormack  v.  Miller,  239  Mo.  463. 

That  is  to  say: 

"*  * * if  the  stream  changes  its  course 
suddenly  and  in  such  manner  as  not  to 
destroy  the  integrity  of  the  land  in 
controversy  and  so  that  the  land  can  be 
Identified,  It  Is  not  accretion  and  the 
boundary  line  remains  the  same  as  before 
the  change  of  the  channel." 

McCormack  v.  Miller,  supra. 

Elsewhere  In  the  opinion,  the  principle  is  stated  still 
another  way: 

"It  Is  equally  well  settled  that  where  a 
stream  which  is  a boundary,  from  any  cause 
suddenly  abandons  Its  old  and  seeks  a 
new  bed,  such  change  of  channel  works  no 
change  of  boundary;  and  that  the  boundary 
remains  as  It  was.  In  the  center  of  the 
old  channel,  although  no  water  may  be 
flowing  therein."  (Bnphaais  added.) 

Missouri  v.  Nebraska,  196  U.S.  23* 

See  also  Randolph  v.  Moberly  Hunting  & Pishing  Club,  15  SV2d 
834;  Nothstine  v.  Feldman^  8 SV2d  912;  Jacobs  v.  Stoner,  7 SV2d 
698. 


Trusting  that  the  foregoing  is  sufficient  to  meet  your 
requirements,  I am 


Very  truly  yours. 


Enclosure 

HLM:  kd/lt 


THOMAS  P.  EAQLETON 
Attorney  General 


Opinion  No.  297 
Answered  by  letter 


August  21,  196*1 


Honorable  Thosnrtn  D.  Oraten 
Ctate  ; Kprcoontatl ve 
230  sast  2Ufib 
Jcffencn  City,  Ktswuil 


Me  Have  your  opinion  request  union  in  port  reads  os 
follows 1 


"foreign  corporations  with  their  principal 

eases  of  touslnsse  is  ststee  ether  than 
saouri  encase  in  the  nail  order  health 
insurance  business  Kith  Missouri  residents 
by  railing  sa  application  to  the  prospective 
insureds  fron  their  respective  principal 
places  of  business  to  Missouri  residents j 
the  applicant  In  Missouri  returns  the 
application  to  the  principal  piece  of 
business  by  rail!  if  the  application  is 
accepted  by  the  soliciting  ooapany,  it 
mils  the  policy  to  the  Missouri  applicant, 
who  subsequently  peya  his  prenluas  toy  rail 
to  tho  ooepmy  and  ell  oganunl  options 
toe  tween  the  ooepany  and  the  insured  sra  toy 
rail. 


Tho  foreign  insurance 
licenced  to  do 
they  have  no  offices 
bank  accounts,  or  os 
coapanies  include  in 
s Missouri  resident 
the  following  ferns 


in  Mlacouri 


>ts. 


la| 

| policy 
in 


Sonorublt  The®*®  D,  OaJub 


(1)  that  tin®  Policy 
alull  be  omstwsd  sad  in 

leeof&inee  with  tho  Lm  of  the  State  In 
which  the  Xhsuxvd  now idea,  la  tho  mmm 
manner  wo  if  the  Policy  wore  a contract 
■ado  in  s&ld  State  | <2)  that  upon  rogues* 
of  the  Insured  or  of  the  ftteured'o  ecunsel 
it  will  voluntarily  appear  and  sutalt 
itself  to  the  Jurisdiction  of  any  court 
of  the  dtate  of  the  Insured'*  residence 
having  Jurisdiction  of  the  subject  natter 
for  the  purpose  of  litigating  any  dispute 
that  euy  arias  between  tho  Company  and 
the  Insur?  cl  with  reepeot  to  t *:  . Polloyi 
and  (3)  that  In  the  event  of  the  failure 
of  the  Company  so  to 

itaolf  to  the  Jurisdiction  of  sold  oourt. 


.tod  by  the 

Insured  or  by  tho  Ensured' s oounool, 
registered  nail,  return  reoolpt  fequ^««w. 
at  least  thirty  days  prior  to  the  return 
of  sold  action,  ahvll  bt  j.uiTioIont  proof 
of  not  loo  to  the  Caopamr  to  girt  sold 
oourt  Jurisdiction  of  the  Cuapony  to*  the 
of  this  *£rees*nt,  provided  under 
law  of  said  Jtate,  the  Company  IS 
pemittod  to  • 


'Doea  Section  37S.310,  RSM > lgfr  ~pply  to  ouch 


Section  375*510,  l&p  provider  for  penalties,  etc, 
against  any  ©crpor.ticn  "tr-na-cting  in  this  state  any  Inourunee 
business*’  unless  said  oosperatlon  has  boon  authorised  "so  to  do" 
by  the  Superintendent  of  xhsuruioe. 

Your  question  really  bolls  down  to  whether,  under  the  fasts 
as  you  present  then  to  us,  sueh  a oospoiutlun  Is  “transacting  ’ 
or  doing  business"  In  Missouri? 

The  matter  of  "doing  business"  In  Missouri  by  a foreign 
lnaurunee  corporation  w treated  In  an  opinion  this  office, 
(copy  enolvad)  dated  August  92,  l$6l,  directed  to  Honovubl* 
uMwee  tsggstt,  aupsrlntendsnt  of  the  Dirieien  of  hsMnnoe. 
be  there  -wptod  the  following  language  from  Selby  v,  Crown 
Ufe  Xhsui^noe  Company,  Mo.  AppTTlds  SMS*  135.  l.o.  138 1 


s M « * - e wA|f 

pu^Ri*^ 

,r'’.  err  rT",g  i T~%  rBF  ‘g’ 

r»  rec*$  fgsryyn  U^Wl 

net  voluntarily 


the  -etiun. 


- r 


in  dny  liilLutlcn  oriel 
ml  fully  doaeribod  In  a St^te  statute  oueh  m m find  at 
Section  375.16c,  JtSfc  1959. 

Based  upon  the  Selby  ease  sad  the  previous.  Attorney 
Oenewul'a  opinion  (both  Above  cited  and  nfiwn!  toh  w con- 
clude under  the  fasts  as  you  pose  than  that  cudh  a foreign 
corporation  Is  not  in  violation  of  Section  375.310,  HJMo  1559. 

Tours  vary  truly. 


reform  to  in  the 


; |i>  _■  ,p?i  es  Being  nothing  wove  applying  the 

las  of  the  Insured's  State  of  mldenoe  t the  policy 

wr  of  MStrine  serviee  of  pr&ceee 
ndsr  the  eoatrust  uhish  way  not  be 
te  statute  such  *a  ve  find  at 


Attorney  Sener.1 


FOR  OPINION  299 
(Answered  by  Letter  - Stevens) 


August  31,  1964 


Honorable  Daniel  V.  0*Brlen 
Prosecuting  Attorney 
St.  Louis  County 
Courthouse 

Clayton,  Missouri  63105 
Dear  Mr.  O'Brien* 

In  your  letter  of  August  21,  1964,  requesting  an 
opinion  of  this  office  you  Include  a letter  from 
Richard  P.  Provaznik,  Special  City  Counsel  of  the 
City  of  Ballwin,  Missouri. 

In  Mr.  Pi'ovaznik 1 s letter  he  states  that  under  the 
authority  of  Section  79.050,  RSMo,  the  elective  office 
of  marshal  has  been  abolished  and  a chief  of  police 
appointed . 

The  questions  propounded  are  as  follows* 

1.  Can  the  board  of  aldermen  in  a 
city  of  the  fourth  class  validly 
pass  an  ordinance  creating  a board 
of  police  commissioners?  Said  board 
would  appoint  *nd  remove  the  chief 
of  police,  set  qualifications  for 
police  officers,  select  and  employ 
police  officers  in  numbers  set  by 
the  board  of  aldermen,  adopt  rules 
and  regulations  for  the  police 
department  and  generally  supervise 
and  control  the  police  department. 

2.  If  there  is  no  valid  basis  for 

a board  of  police  commissioners,  does 
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the  chief  of  police  have  the  sole 
authority  and  responsibility  to 
maintain*  regulate  and  supervise 
the  police  department? 

3.  Does  the  chief  of  police  regulate 
and  supervise  the  police  department 
under  Section  79*050,  which  section 
provides  that  the  chief  of  police  shall 
perform  all  of  the  duties  of  the  marshal, 
or  does  the  supervision  lie  with  the 
mayor  and/or  the  board  of  aldermen? 

Elis  office  discussed  this  identical  question  in  a 
letter  sent  to  you  on  July  22,  1964.  The  only  difference 
in  the  set  of  facts  presented  then  as  under  discussion 
now  was  that  the  city  in  the  first  instance  had  retained 
its  city  marshal. 

Section  85.610,  RSMo  1959*  provides  that  the  marshal 
in  cities  of  the  fourth  class  shall  be  the  chief  of  police, 
therefore,  the  titles  are  interchangeable. 

We  are  enclosing  a copy  of  the  letter  of  July  22, 

1964,  which  completely  answers  all  of  your  questions. 

You  have  only  to  substitute  the  title,  "Chief  of  Police" 
for  "Marshal",  as  used  in  our  previous  letter.  There- 
fore, as  pointed  out  in  the  attached  letter: 

1.  The  ordinance  providing  for  a board 
of  police  commissioners  would  be  invalid; 

2.  The  chief  of  police  would  supervise 
and  regulate  the  police  department;  and 

3*  Section  85.620  provides  that  police 
officers  "may  be  appointed  in  such 
numbers,  for  such  times  and  in  such 
manner"  as  may  be  prescribed  by  ordinance, 
but  there  is  no  direct  statement  in  the 
statutes  as  to  who  may  supervise  the 
chief  of  police. 


Honorable  Daniel  V.  O'Brien 


As  stated  in  our  previous  letter  of  July  22, 

1964,  it  was  the  apparent  intention  of  the  Legislature 
to  make  the  chief  of  police  the  chief  law  enforcement 
officer  of  the  city. 


Yours  very  truly. 


THOMAS  F.  EAGLETON 

Attorney  General 


OHS/fh 


Enclosure 


^ t 7 -j«2  -Cr^ , C Qa***' 


Opinion  No.  300 

Answered  by  Letter  (Siddens) 


August  28,  1964 


FILED 


Mr.  Charles  E.  Cates 
Member,  Industrial  Commission 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Cates: 

You  have  directed  an  inquiry  to  this  office  in  which  the 
substance  of  inquiry  may,  I believe,  be  stated  as  follows: 

(1)  Does  the  Industrial  Commission  have  authority 

to  commute  awards  made  by  the  Coanission  against 
the  Second  Injury  Fund. 

(2)  Does  the  Industrial  Commission  have  authority  to 
authorise  limp  sum  settlements  of  attorney's 
fees  from  the  Second  Injury  Fund. 

(3)  Can  payments  be  made  from  the  Second  Injury  Fund 
after  the  death  of  an  injured  employee. 

Commutation  of  awards  are  dealt  with  in  Section  287.530. 
This  section  provides  in  part  as  follows: 

"1.  The  compensation  provided  in  this 
chapter  may  be  commuted  by  said  coomissi-on 
and  redeemed  by  the  payment  in  whole  or 
in  part,  by  the  employer,  of  a lump  sum 
which  shall  be  fixed  by  the  commission  * * *". 
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It  will  be  noticed  that  in  this  section  there  is  only  a 
reference  to  commutation  as  between  the  employee  and  the  employer. 
There  is  no  reference  to  commutation  with  respect  to  compensation 
claims  payable  out  of  the  Second  Injury  Fund.  We  regard  this 
language  as  significant.  In  the  absence  of  authority  to  commute 
an  award  against  the  Second  Injury  Fund,  it  is  our  opinion  that 
such  authority  does  not  exist. 

With  reference  to  the  second  question,  authority  for  lump 
sum  payment  of  attorney's  fees  is  included  in  Section  287.260, 

RSMo  1959.  This  section  exempts  compensation  from  attachment, 
garnishment,  and  execution  and  then  contains  the  following 
language : 

"*  * * save  that  if  written  notice  is  given 
to  the  commission  of  the  nature  and  extent 
thereof,  the  commission  may  allow  as  lien 
on  the  compensation,  reasonable  attorney's 
fees  for  services  in  connection  with  the  pro- 
ceedings for  compensation  if  such  services  are 
found  to  be  necessary  and  may  order  the 
amount  thereof  paid  to  the  attorney  in  a lump 
8 urn  or  in  installments.  * * *M 

This  section  appears  to  be  dealing  solely  with  the  matter 
of  compensation  as  between  the  employee  and  the  employer  and  does 
not  either  directly  or  by  inference  refer  to  claims  against  the 
Second  Injury  Fund.  We,  therefore,  conclude  that  the  language 
which  authorises  the  Commission  to  order  the  amount  of  attorney's 
fees  to  be  paid  in  a lump  sun  does  not  authorise  the  payment  of 
attorney's  fees  in  a lump  sum  from  the  Second  Injury  Fund.  This 
is  particularly  true  in  the  light  of  the  consideration  herein- 
after discussed  in  answer  to  the  third  question. 

The  third  questioo  relates  to  the  liability  of  the  Second 
Injury  Fund  after  the  death  of  the  injured  employee.  Section 
287.220,  SSMo  1959,  clearly  contemplates  that  the  compensation 
payable  out  of  the  Second  Injury  Fund  is  to  be  paid  only  after 
completion  of  the  payment  of  compensation  by  the  employer  for 
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either  permanent  partial  or  permanent  total  disability.  With 
respect  to  the  liability  of  the  employer  after  the  death  of  the 
employee.  Section  287.230,  RSMo  1959,  provides  for  two  situa- 
tions, the  first,  where  death  results  from  the  injury  and  the 
second,  where  death  results  from  some  other  cause.  In  the 
first  situation,  death  is  deemed  the  termination  of  disability, 
no  doubt  because  the  employer — and  the  employer  alone — would 
be  liable  to  any  dependents  for  the  death  benefit  less  the 
amount  of  compensation  theretofore  paid.  It  would  follow  in 
this  situation  that  the  dependents  would  have  no  claim  against 
the  Second  Injury  Fund.  In  the  second  situation  (death  from 
unrelated  causes)  payments  of  the  unpaid,  unaccrued  balance 
of  compensation  ceases  and  all  liability  therefor  terminates 
unless  there  be  surviving  dependents  at  the  time  of  such  death. 
Although  this  statute  has  been  construed  (without  discussion 
of  the  basis  for  determining  this  precise  point)  to  mean  that 
the  right  to  the  compensation  and  to  make  claim  therefor  sur- 
vives to  the  dependents,  we  believe  that  absent  a specific 
legislative  declaration  that  surviving  dependents  are  entitled 
to  unpaid  and  unaccrued  compensation  payable  out  of  the  Second 
Injury  Fund,  the  rights  of  the  dependents  are  limited  to  the 
compensation  payable  by  the  employer.  It  would  appear  to  us 
that  different  considerations  are  applicable  and  that  unless 
the  legislature  specifically  declared  otherwise,  the  surviving 
dependents  in  this  situation  should  not  receive  payments  out 
of  the  Second  Injury  Fund.  The  foregoing  would  seem  to 
strengthen  our  view  that  compensation  payments  under  the  Second 
Injury  Fund  may  not  be  commuted  nor  should  attorney's  fees  be 
paid  in  a lump  sum  therefrom. 

I hope  this  adequately  explains  our  views  regarding  this 
problem.  If  you  have  any  other  questions,  we  will  attempt  to 
answer  them. 


Tours  very  truly, 


HUMES  V.  EAGLETON 
Attorney  General 


JGS :cs : lo 


TAXATION i 

R0AD3  AifD  BRIDGES : 
SECOND  CLASS  COUNTY: 
COUNTY  BUDGET  LAV; 


Where  second  class  county  has  levied 
a tax  under  Section  137.555,  R3Mo  1959, 
for  the  purpose  of  creating  a Special 
Road  arid  Bridge  Fund  and  budget  adopted 
for  fond  under  Sections  50.025  to  50.660, 
RSMo,  and  funds  received  ?rom  tax  are 
in  excess  of  amount  budgeted,  the 
budgeted  amount  for  this  fund  cannot  be 
changed  or  amended. 


November  27/.  19^4 


Honorable  Gerald  Kiser 
Prosecuting  Attorney 
Clay  County 

Liberty,  Missouri  64Cb8 


Dear  Mr.  Kiser: 


In  your  letter  of  August  26,  supplemented  by  your 
letter  of  September  17,  1964,  you  state  the  following: 
Clay  County  is  a county  of  the  second  class  and  the  1964 
budget  established  for  the  road  and  bridge  fund  is  les6 
than  the  actual  revenue  received  from  the  special  tax 
levy.  In  other  words,  the  Income  from  the  special  tax 
levy  for  roads  and  bridges  is  in  excess  of  the  amount 
anticipated.  You  Farther  state  that  you  have  exhausted 
the  funds  in  the  special  tax  fund,  as  it  was  budgeted, 
and  now  have  need  of  funds  for  expenditures  on  roads 
and  bridges. 

Your  question  is,  "Can  you  use  the  special  tax 
funds  received  for  road  and  bridge  purposes  in  excess 
of  the  amount  budgeted?" 

Pursuant  to  Section  50.540  and  Section  50.550,  RSMo 
1959*  your  budget  for  1964  was  adopted  for  the  Special 
Road  and  Bridge  Fund.  Under  Section  137.555,  RSMo,  the 
county  court  had  levied  a tax  for  road  and  bridge  use. 
The  statute  provides,  in  part: 


Honorable  Gerald  Kiser 


"In  addition  to  other  levies  authorized 
by  law,  the  county  court  in  counties 
not  adopting  an  alternative  form  of 
government  and  the  proper  administrative 
body  in  counties  adopting  an  alternative 
form  of  government,  in  their  discretion 
may  levy  an  additional  tax,  not  exceed- 
ing thirty-five  cents  on  each  one 
hundred  dollars  assessed  valuation, 
all  of  such  tax  to  be  collected  and 
turned  into  the  county  treasury,  where 
it  shall  be  known  and  designated  as 
'The  Special  Road  and  Bridge  Fund'  to 
be  used  for  road  and  bridge  purposes 
and  for  no  other  purpose  whatever;  * * *" 

The  money  on  hand  from  the  special  tax  can  only  be 
used  for  one  purpose.  Section  137. 555*  quoted  above, 
specifically  states  that  the  Special  Road  and  Bridge 
Fund  is,  "to  be  used  for  road  and  bridge  purposes  and 
for  no  other  purpose  whatever . " (Emphasis  supplied.) 

The  county  budget  law  for  class  two  counties  is 
contained  in  Sections  50.525  to  50.660,  RSMo,  as  amended. 
These  sections  provide  that  on  or  before  December  1st 
the  budget  officer  receives  estimates  of  expenses  and 
revenues  from  the  various  departments.  The  budget 
officer  then  prepares  a budget  document  which  he1  submits 
to  the  county  court.  Prior  to  the  submission  of  this 
document  the  budget  officer  must  hold  public  hearings 
and  budget  information  must  be  open  to  public  inspection 
at  all  times. 

The  budget  plan  must  contain  a complete  financial 
plan  for  the  ensuing  year.  Receipts  from  the  special 
tax  levy  for  roads  and  bridges  must  be  kept  in  a special 
fund  and  all  expenditures  for  roads  end  bridges  must  be 
charged  to  that  fund  (Section  50.550). 

After  the  budget  document  is  submitted  to  the  county 
court,  copies  eure  made  available  for  public  distribution 
and  the  court  must  hold  at  least  one  public  hearing  on 
the  budget  after  due  notice  to  the  public.  The  court  may 
revise  the  document  before  final  approval. 
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There  is  no  statutory  authority  for  the  revision  of 
the  budget  once  it  has  been  adopted. 

The  legislature  has  provided  a precise  method  for 
establishment  of  the  budget.  At  least  two  public  hear- 
ings are  provided  for  and  the  entire  budget  document 
is  made  available  for  public  perusal. 

To  permit  the  budget  to  be  amended  or  changed  in 
any  manner  after  it  has  once  been  established  would 
be  to  defeat  the  very  purpose  of  the  elaborate  system 
provided  by  the  legislature  for  public  scrutiny.  It 
was  the  obvious  intent  of  the  legislature  to  require  the 
county  court  to  make  a full  disclosure  of  the  anticipated 
revenue  and  expenditures  and  to  give  the  public  ample 
opportunity  to  question  or  protest. 

r 

Our  Supreme  Court  has  held: 

"This  court  has  held  that  the  purpose 
of  the  County  Budget  Law  was  'to  compel 
* * * county  courts  to  comply  with  the 
constitutional  provision,  section  12, 
art.  10'  by  providing  'ways  and  means 
for  a county  to  record  the  obligations 
incurred  and  thereby  enable  it  to  keep 
the  expenditures  within  the  income.' 

Traub  v.  Buchanan  County,  341  Mo.  727 > 

108  S.W.  2d  340,  342."  [Gill  v.  Buchanan 
County,  142  S.W.  2d  665,  668.] 

The  very  fact  that  the  legislature  did  not  provide 
for  amending  or  altering  the  budget,  once  it  was  estab- 
lished, demonstrates  their  intention  that  it  should  not 
be  amended.  The  courts  of  this  state  have  held  that 
where  a statute  prescribes  a method  of  procedure  it 
cannot  be  done  otherwise.  Keane  v.  Strodtman,  18  S.W. 

2d  896,  898. 

"*  * * The  familiar  maxim  of  ' express io 
unius  est  exclusio  alterius ' may  also 
be  invoked,  for  the  maxim  is  never  more 
applicable  than  in  the  construction  of 
statutes.  Whitehead  v.  Cape  Henry 
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Syndicate,  105  Va.  463,  54  S.W.  306^ 

Hackett  v.  Amsden,  56  Vt.  201,  206; 

Matter  of  Attorney  General,  2 N.M.  49 - 

"[5]  Certainly  where,  as  at  bar,  the 
statute  (section  8702 ) limits  the 
doing  of  a particular  thing  to  a 
prescribed  manner,  it  necessarily 
includes  in  the  power  granted  the 
negative  that  it  cannot  be  otherwise 
done.  This  is  the  general  rule  as 
to  the  application  of  the  maxim. 

Even  more  relevant  under  the  facts 
in  this  case  is  the  interpretation 
given  to  it  by  the  Kansas  City  Court 
of  Appeals  in  Dougherty  v.  Excelsior 
Springs,  110  Mo.  App.  623,  626,  85 
S.W.  112,  113,  to  this  effect;  ’That 
when  special  powers  are  conferred, 
or  where  a special  method  is  prescribed 
for  the  exercise  and  execution  of  a 
power, ' that  exercise  is  'within  the 
provision  of  the  maxim  * * * and  * * * 
forbids  and  renders  nugatory  the  dc ing 
of  the  thing  specified  except  in  the 
particular  way  pointed  out.''' 

As  we  have  stated,  there  is  nothing  in  the  county 
budget  law  indicating  any  legislative  intent  to  permit 
the  expenditure  of  any  fund  for  roads  and  bridges  in 
excess  of  the  amount  budgeted. 

If  the  income  received  from  the  special  tax  levied 
for  roads  and  bridges  is  greater  than  the  amount  antici- 
pated, it  is  required  by  law  to  be  placed  in  the  Special 
Road  and  Bridge  Fund,  and  it  must  be  used  only  for  the 
purpose  for  which  it  was  designated. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  where  a county 
of  the  second  class  has  levied  a tax  under  Section  13  7°  555.. 
RSMo  1959,  for  the  purpose  of  creating  a Special  Road  and 
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Bridge  Fund  and  a budget  was  adopted  for  this  fund  under 
Sections  50.025  to  50.660,  RSMo,  and  funds  received 
from  this  tax  are  in  excess  of  the  amount  budgeted,  the 
budgeted  amount  for  this  fund  cannot  be  changed  or 
amended.  The  amount  expended  for  road  and  bridge  pur~ 
poses  must  be  limited  to  the  amount  budgeted  for  this 
purpose. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  0.  Hampton  Stevens. 


Yours  very  truly. 


THOMAS  F.  EA^IETON 
Attorney  General 


LICENSING: 

MOTOR  VEHICLE: 

MOTOR  VEHICLE  LICENSES: 
TRAILER: 


A dolly  used  to  tow  disabled  auto- 
mobiles to  and  from  a salvage  yard 
Is  not  a trailer  as  defined  in 
Section  301.010  (27)  (28)  and  is 
not  required  to  be  registered  and 
licensed  by  the  state . 


Opinion  No.  303 


November  6,  1964 


Honorable  William  J.  Esely 
Prosecuting  Attorney 
Harrison  County 
Bethany,  Missouri 


Dear  Mr.  Esely: 

This  is  in  answer  to  your  request  for  an  opinion  of  this 
office  as  to  whether  dollies  used  to  tow  disabled  car3  to  and 
from  a salvage  yard  should  be  registered  with  and  licensed  by 
the  state. 

Section  301.020,  RSMo  1959  provides  that  every  owner  of 
a motor  vehicle  or  trailer  which  shall  be  operated  or  driven 
upon  the  highways  of  this  state  shall  file  with  the  office  of 
the  Director  of  the  Department  of  Revenue  an  application  for 
registration.  A license  is  then  issued  upon  payment  of  the 
proper  fee . 

The  term  "trailer"  Is  defined  for  the  purpose  of  regis- 
tration requirements  in  subparagraph  27  of  Section  301.010  as 
follows : 


"(27)  'Trailer 1 , any  vehicle  without  motive 
power  designed  for  carrying  property  or 
passengers  on  its  own  structure  and  for  being 
drawn  by  self-propelled  vehicle,  * * * " 

A "vehicle"  as  defined  in  subparagraph  28: 

"(28)  'Vehicle  1 , any  mechanical  device  on 
wheels,  designed  primarily  for  use  on  high- 
ways, * * * " 1 


The  question  thus  presented  is  whether  a dolly  used  for 
tide  purpose  indicated  is  a "trailer"  within  the  meaning  of  the 
definitions  given  above. 
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The  dollies  in  question  are  used  for  towing  disabled  auto- 
mobiles and  only  when  all  four  wheels  of  the  disabled  automobile 
are  inoperative.  One  end  of  the  car  is  suspended  by  a tow  truck 
and  the  other  is  put  on  a dolly.  A typical  dolly  of  thi3  type 
is  carried  unassembled  on  the  back  of  the  tow  truck.  It  consists 
of  two  sets  of  two  wheels  each  of  which  may  be  attached  to  two 
iron  pipes  which  serve  as  axles.  Two  iron  "buckets"  are  cradled 
on  the  pipes . The  two  wheels  of  a car  being  towed  are  set  on 
these  buckets  and  the  dolly  doe3  serve  as  auxiliary  wheels. 

It  Is  true  that  at  first  glance  a dolly  appears  to  be  within 
the  broad  statutory  definition  of  a trailer.  It  is  a vehicle  as 
defined  in  Section  301.010  (28)  as  it  is  a mechanical  device  on 
wheels  and  is  designed  primarily  for  use  on  the  highways . These 
dollies  are  without  motive  power  and  are  designed  for  carrying 
property  on  their  own  structures  and  for  being  drawn  by  a self- 
propelled  vehicle. 

However,  it  is  the  opinion  of  this  office  that  a dolly  is 
not  a trailer  which  must  be  registered  and  licensed  by  the  state. 
Statutes  should  be  given  a reasonable  interpretation  to  carry 
out  the  legislative  intent.  Even  though  the  definition  of  a 
trailer  is  quite  broad  it  could  be  construed  to  include  a dolly 
only  by  the  broadest  construction  of  each  phrase  of  the  definition, 
both  of  a trailer  and  a vehicle . Most  persons  have  a fairly  clear 
understanding  of  what  a trailer  is . No  man  looking  at  a tow  truck 
dolly  would  ever  consider  it  to  be  a trailer.  We  believe  that  the 
Legislature  did  not  intend  that  such  dollies  were  to  be  termed 
"trailers"  even  though  the  definition  adopted  by  the  Legislature 
technically  might  be  considered  broad  enough  to  include  them. 

It  should  be  noted  that  the  Department  of  Revenue  has  never  taken 
the  position  that  a dolly  is  a trailer  and  must  be  licensed  as 
such . 


As  a practical  matter,  a dolly  Is  only  a tool  or  mechanical 
aid  used  by  a tow  truck  (which  must  be  licensed)  to  enable  it  to 
perform  Its  function  when  three  or  four  wheels  of  a disabled 
automobile  are  inoperative.  A tow  truck  dolly  functions  only  as 
an  extra  set  of  wheels  joined  by  an  axle  to  take  the  place  of  a 
damaged  wheel  of  an  automobile.  If  the  tow  truck  carried  two 
extra  wheels  which  could  be  attached  separately  to  the  wheels  of 
a disabled  automobile  to  enable  it  to  be  towed,  these  extra  wheels 
would  not  be  considered  a vehicle  or  trailer.  The  fact  that  these 
extra  wheels  are  joined  by  an  axle  does  not  change  their  essential 
mechanical  function. 

It  is  our  view  that  the  term  "trailer"  as  used  in  Section 
301.010  (27)  should  be  given  an  interpretation  which  is  in 
harmony  with  the  common  under standing  and  experience  of  man  and 
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not  a mere  technical  interpretation  solely  on  the  ground  that 
the  definition  of  a "trailer"  could  be  considered  broad  enough 
to  include  tow  truck  dollies.  Certainly,  under  common  usage, 
the  accepted  meaning  of  a trailer  would  not  include  a dolly 
used  in  the  manner  indicated. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  a dolly 
used  to  tow  disabled  automobiles  to  and  from  a salvage  yard  is 
not  a trailer  as  defined  in  Section  301.010  (27)  (28)  and  is 
not  required  to  be  registered  with  and  licensed  by  the  state. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  H.  Denman. 


Very  truly  yours, 


Attorney  General 


A county  which  presently  Levies  the 
maximum  property  tax  authorized  by  the 
Constitution  may  not  le  pr  an  additional 
tax  to  secure  funds  for  a county  fair 
under  authority  of  Section  64. 755 , RSMo 
Cum.  Supp.,  so  long  as  a city  within  the 
county  levies  a tax  on  property  within 
the  city  for  park  purposes,  one  of  those 
purposes  set  out  in  Section  64.755.  Nor 
may  a county  submit,  a proposed  tax  to  the 
public  in  anticipation  of  legislative 
action  authorizing  the  pr- '-posed  tax. 

November  30,  1964 

Opinion  No . 305 


Honorable  John  T.  Russell 
State  Representative 
Laclede  County 
Box  93 

Lebanon,  Missouri 
Dear  Mr.  Russell: 

This  is  in  answer  to  your  recent  request  for  an  opinion 
of  this  office  relating  to  a proposed  tax  levy  to  secure  funds 
to  be  used  for  a county  fair. 

Your  first  question  reads  as  follows: 

"Are  there  any  statutes  which  would  allow 
the  question  of  an  additional  tax  levy  for 
the  purposes  of  capital  improvements  to  be 
used  as  agricultural  and  fair  exhibits?  It 
has  been  suggested  perhaps  a section  pertaining 
to  recreation  could  be  used  for  this  purpose. 

The  city  of  Lebanon  located  in  Laclede  County 
now  levies  a 2 mil  tax  for  park  purposes. 

Section  262.500,  RSMo  1959,  provides  that  in  all  counties 
of  this  state  in  which  the  constitutional  limit  is  not  levied  fcr 
county  purposes,  the  county  court,  with  the  approval,  of  the  voters, 
may  levy  a two  mill  tax  for  the  promotion  of  county  fair  a &e 
described  therein.  One  half  of  this  tax  must  be  used  fcr  premiums 
at  such  fairs  and  only  the  other  half  can  be  used  for  the  parp  -e 
of  purchasing  grounds  and  constructing  buildings  for  a county  fair. 
Laclede  County  has  a twenty  million  dollar  assessed  valuation  an 
the  county  therefore  may  levy  a maximum  of  fifty  cents  fcr  county 
purposes.  You  state  in  your  letter  that  the  county  levy  of  Laclede 
County  is  now  fifty  cents,  therefore,  no  further  levy  can  be  made 
under  Section  262.500. 

The  statute  pertaining  to  recreation  to  whl  ch  you  refer  Is 
Section  64.755,  RSMo  Cum.  Supp.  1963,  which  reads  as  fellows: 


PAIRS: 

COUNTY  PAIRS: 

CITIES,  TOWNS,  AND  VILLAGES: 
TAXATION : . 

PARKS  • 

CONSTITUTIONAL  LAW: 
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"l.  The  governing  body  of  any  political  subdi- 
vision may  provide,  establish,  equip,  develop, 
operate,  maintain  and  conduct  a system  of 
public  recreation,  including  parks  and 
other  recreational  grounds,  playgrounds,  re- 
creational centers,  swimming  pools,  and  any  and 
all. other  recreational  areas,  facilities  and 
activities,  and  may  do  so  by  purchase,  gift, 
lease,  condemnation,  exchange  or  otherwise,  and  may 
employ  necessary  personnel.  Funds  to  be  spent 
for  such  purposes  may  be  set  up  in  their 
respective  budgets  by  any  governing  body. 

"2.  If  sufficient  funds  cannot  be  made 
available  from  ordinary  levies,  additional 
funds  may  be  raised  by  a special  tax  levy,  or 
bond  issue  within  constitutional  limits,  but 
no  special  tax  shall  be  levied  or  any  bonds 
issued  by  any  political  subdivision  unless  the  rate 
and  purpose  of  the  tax  or  bond  issue  is  submitted 
to  a vote  and  a two-thirds  majority  of  the  qualified 
voters  voting  thereon  vote  therefor.  ‘The  rate 
of  such  special  tax  levied  by  one  or  more  pc liticai 
subdivisions  or  by  cooperating  political  sub- 
divisions shall  not  total  in  the  aggregate 
more  than  two  mills  on  each  one  dollar  assessed 
valuation  of  all  real  and  tangible  personal 
property  subject  to  its  or  their  taxing  powers. 

In  the  event  that  any  political  subdivision  is  new 
authorized  by  statute  to  levy  a tax  for  this  purpose, 
the  combined  levies  authorized  by  such 
statute  and  by  this  section  shall  nor  exceed 
the  larger  levy  authorized."  (Emphasis  added ) 

This  section  provides  for  a tax  levy  for  public  recreation, 
including  parks  and  other  recreational  grounds,  playgrounds, 
recreational  centers,  swimming  pools,  and  all  other  recreational 
areas,  facilities  and  activities.  There  appears  to  be  a "close" 
question  as  to  whether  capital  improvements  to  be  used  as 
agricultural  and  fair  exhibits  would  be  included  within  the 
term  "recreation"  as  used  in  the  above  statute.  However,  we 
do  not  feel  it  necessary  to  decide  this  inasmuch  as  if  we  assume 
that  capital  improvements  for  agricultural  and  fair  exhibits  are 
embraced  by  the  term  "recreation",  it  is  our  opinion  that  at 
this  time,  Laclede  County  may  not  make  an  additional  levy  under 
this  statute  for  other  reasons. 

The  term  "this  purpose"  as  used  in  the  emphasized  portion  of 
Section  64.755*  RSMo  Cum.  Supp.  19.63*  means  any  cf  those  purposes 
set  out  in  subparagraph  1,  namely,  to  "provide,  establish,  equip. 
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develop,  operate,  maintain,  and  conduct  a syatem  of  public 
recreation,  including  parks  and  other  recreational  grounds, 
playgrounds,  recreational  centers,  swimming  pools,  and  ary  and 
all  recreational  areas,  facilities  and  activities  * * This 

was  our  holding  in  Opinion  No.  102  of  this  office  rendered  on  June 
29,  1962,  to  the  Honorable  Chester  W.  Hughes,  Representative, 

Johnson  County,  a copy  of  which  is  enclosed. 

Thus,  this  last  sentence  means  that  if  any  political  sub- 
division is  now  authorized  by  another  statute  to  levy  a tax  for 
any  purpose  set  out  in  Section  64.755,  the  combined  levies 
authorized  by  such  other  statute  and  by  Section  64.755  shall  not 
exceed  the  larger  levy  authorized.  Inasmuch  as  Lebanon,  a 
political  subdivision.  Section  64.750  (3),  RSMo  1963  Cum.  Supp., 
now  levies  a tax  of  two  mills  for  park  purposes,  one  of  the  purposes 
set  out  in  Section  64.755,  and  this  is  the  maximum  allowed  by 
either  Sections  90.500  or  94.070  (3)  which  authorize  this  levy,  it 
follows  that  the  county  could  not  levy  a two  mill  tax  under  Section 
64.755  which  could  be  assessed  against  property  subject  to  the 
Lebanon  tax. 

Section  3 of  Article  X,  Constitution  of  Missouri,  1945,  provides 
that  taxes  must  be  uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the  tax.  Thus, 
since  a county  levy  must  apply  equally  to  all  property  within  the 
county,  Laclede  County  could  not  constitutionally  melee  a valid 
levy  under  Section  64.755  which  would  operate  only  upon  property 
located  outside  the  City  of  Lebanon.  Since  a tax  under  Section 
64.755  may  not  be  levied  on  property  in  the  town  of  Lebanon  and 
the  rule  of  uniformity  requires  that  a county  property  tax  must 
apply  to  all  property  within  the  county,  it  is  evident  that  so 
long  as  Lebanon  retains  its  present  park  levy,  the  county  may 
not  enact  a tax  levy  under  Section  64.755. 

The  second  question  raised  by  your  letter  is  as  follows? 

"Is  it  possible  that  this  matter  of  the  fair 
tax  be  submitted  to  the  people  at  the  November 
Election  under  Section  2o2.500,  RSMo.,  in 
anticipation  of  legislation  which  would  provide 
that  such  tax:  in  excess  of  the  constitutional 
limit,  if  approved  by  the  people,  could  be  used 
for  fair  purposes  only.  It  is  understood  that 
the  county  levy  is  now  fifty  cents,  which  is 
the  maximum. " 

The  power  to  levy  and  collect  property  taxes  is  purely 
statutory  and  taxes  can  be  levied  only  by  the  tribunal  to  which 
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such  power  is  granted  by  the  Legislature.  Keane  v.  Strddtman, 

18  SW2d  896;  State  v.  Young,  38  SW2d  1021.  In  answer  to  your 
first  question,  we  found  no  existing  statutes  authorizing  Laclede 
County  under  its  present  circumstances  to  levy  a tax  to  raise 
funds  to  be  used  for  county  fair  purposes.  In  absence  of  such 
a statute  the  county  is  not  authorized  to  submit  a proposed  tax 
to  a vote  anticipating  legislation  authorizing  the  tax. 

It  is  our  understanding  from  this  question  that  you  .intend 
to  amend  Section  262.500  so  as  to  provide  that  the  county  may 
levy  the  tax  authorized  therein  even  though  it  would  be  in  excess 
of  the  constitutional  limit.  Under  this  section  as  now  written, 
the  authority  for  such  a tax  is  a permanent  one.  The  only 
authorization  for  making  a permanent  tax  in  excess  of  the 
constitutional  limit  is  under  the  provisions  of  Article  X,  Section 
11(c)  of  the  Constitution  which  provides  that  the  Legislature 
may  enact  laws  authorizing  a tax  in  excess  of  the  constitutional 
limit  for  "library,  hospital,  public  health,  recreation  grounds, 
and  museum  purposes,"  The  only  basis  upon  which  this  tax  could 
be  held  to  be  a permanent  one  in  excess  of  the  constitutional 
limit  under  this  section  of  the  Constitution  would  be  that  it 
is  one  for  "recreational  grounds".  It  is  not  our  policy  to 
give  an  opinion  as  to  the  constitutionality  of  proposed  legislation 
except  in  exceptional  cases.  However,  we  do  feel  there  is  some 
question  as  to  whether  any  or  all  of  the  uses  for  the  tax  provided 
in  Section  266. 500  would  be  included  in  the  term  "recreational 
grounds" . 

In  view  of  our  answer  to  your  first  two  questions,  it  is 
not  necessary  to  answer  your  third  question  regarding  the  form 
in  which  the  question  should  be  presented  to  the  people. 

CONCLUSION 

A county  may  not  levy  an  additional  tax  to  secure  funds  for 
construction  of  buildings  to  be  used  for  a county  fair  under 
authority  of  Section  64.755*  RSMo  Cum.  Supp.  1963,  so  long  as  a 
city  within  such  county  levies  a tax  of  two  mills  on  the  dollar 
on  property  within  the  city  for  park  purposes,  one  of  those 
purposes  set  out  in  Section  64.755. 

Nor  may  a county  submit  a proposed  tax  for  payment  of  premiums 
at  public  fairs  in  such  county  and  purchasing  grounds  and  erecting 
buildings  for  fair  purposes  to  the  public  in  anticipation  of 
legislative  action  removing  the  constitutional  limitation  upon  the 
tax  authorized  by  Section  266.500,  RSMo  1959* 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  H.  Denman. 

Very  truly  yours. 


Attorney  General 


Opinion  No.  309 
Answered  by  letter 


September  14,  1964 


Major  General  A.  D.  Sheppard 
Adjutant  General  of  Missouri 
Adjutant  General's  Office 
Jefferson  City,  Missouri 

Dear  General  Sheppard: 

We  are  in  receipt  of  your  request  of  September  2,  1964, 
for  an  official  opinion  of  this  office. 

We  are  informed  that  you,  as  Adjutant  General  of  this 
State  desire  to  arrange  participation  in  National  Guard 
Association  of  the  United  States  Group  Health  Insurance,  a 
group  health  Insurance  program  for  employees  of  the  National 
Guard  of  this  State,  most  of  whom  are  paid  from  Federally 
appropriated  funds,  that  employee  participation  will  be  volun- 
tary, that  contributions  will  be  solely  by  the  employee  and  no 
State  funds  will  be  contributed,  that  contributions  will  be 
deducted  by  the  United  States  Department  of  Defense  and  that 
you  desire  to  enter  into  an  agreement  with  the  Secretary  of 
Defense  for  this  purpose. 

Under  Chapter  41,  RSMo  1969*  the  Adjutant  General  is  the 
administrative  head  of  the  military  establishment  of  this  State, 
under  the  direction  of  the  Governor.  It  is  the  opinion  of  this 
office  that  the  Adjutant  General  of  this  State,  under  the 
direction  of  the  aovemor,  may  arrange  participation  of  National 
Guard  employees  in  the  National  Guard  Association  of  the  United 
States  Group  Health  Insurance  and  enter  into  the  above  mentioned 
agreement  with  the  Secretary  of  Defense  to  provide  for  the  pay- 
ment of  contributions  of  Federally  paid  employees  by  withholding 
sums  from  their  compensation. 


Yours  very  truly. 


LCD/dg 


THOMAS  P.  EAGLETON 
Attorney  General 


DOCTORS: 

PRACTICE  OP  MEDICINE: 
MEDICINE: 

HEALING*  ARTS: 

BOARD  OF  HEALING  ARTS: 

CHIROPODISTS: 

PODIATRISTS: 


Chiropodists  prohibited  from 
treating  systemic  diseases 
including  "nerves"  even  though 
such  diseases  affect  patient's 
foot. 


Opinion  No.  312 


September  18,  1964 


Mr.  John  A.  Hailey 
Executive  Secretary 
State  Board  of  Registration 
for  the  Healing  Arts 
P.  0.  Box  4 

Jefferson  City,  Missouri 


Dear  Mr.  Hailey: 

This  1b  in  response  to  your  recent  request  for  an  opinion 
of  this  office  which  request  reads  as  follows: 

”1  have  been  requested  by  the  State  Board 
of  Registration  for  the  Healing  Arts  to 
request  an  opinion  of  your  office  on  the 
following  set  of  facts: 

"It  has  come  to  the  attention  of  the  Board 
that  a duly  licensed  Missouri  podiatrist 
has  treated  a patient  by  the  prescription  of 
Internal  medicine  to  correct  a rash  on  the 
bottom  of  the  patient's  foot.  The  diagnosis 
of  the  podiatrist  as  communicated  to  the 

?atient  was  that  the  patient  was  suffering 
rom  'nerves'  and  that  the  rash  on  the  patient's 
foot  was  a symptom  of  thiB  condition. 

Accordingly,  the  podiatrist  wrote  two  prescrip- 
tions, one  for  Ataraxoid,  one  for  Temaril. 

These  are  potent  drugs  which  are  taken 
orally.  They  are  tranquilizers  and  must  be 
used  oautiously.  Both  of  the  drugs  prescribed 
are  'legend'  drugs;  that  is,  they  may  be 
obtained  only  on  prescription. 


Mr,  John  A.  Hailey 


"As  you  know,  the  State  Board  of  Registra- 
tion for  the  Healing  Arts  is  charged  not 
only  with  regulating  the  professions  it 
licenses  but  also  with  halting  the 
unauthorized  practice  of  the  healing  arts. 

Section  33^.230,  RSMo  1959.  Since  podiatrists 
enjoy  certain  privileges  relating  to  the 
prescription  of  drugs  under  the  provisions 
of  Section  330.010,  RSMo  Cum.  Supp.  1963, 
the  Board  requests  your  opinion  as  to  whether 
the  podiatrist  in  question  is  exceeding  the 
privileges  granted  to  him  by  that  or  by  any 
other  statutory  section  and  therefore  unlaw- 
fully invading  the  practice  of  the  healing 
arts. " 

The  statute  applicable  to  your  inquiry  is  Section  330.010, 
RSMo  Cum.  Supp.  19o3,  which  reads  in  part: 

"The  definitions  of  the  words  Chiropody* 
and  ’podiatry'  shall  be  synonymous  and 
interchangeable  and,  for  the  purpose  of  this 
chapter,  be  held  to  be  the  local,  medical, 
mechanical  or  surgical  treatments  of  the 
ailments  of  the  human  foot,  and  massage  in 
connection  therewith.  It  shall  not  include 
amputation  of  the  foot  and  toes  or  the  use  of 
anesthetics  other  than  local.  The  use  of 
drugs  or  medicines  shall  be  limited  to  the 
prescription  or  administration  of  nonnarcotic 
analgesics,  antipyretics,  sedatives, 
fungicides  and  antibacterials  only  when 
specifically  indicated  for  the  treatment 
of  ailments  of  the  human  foot.  The  use  of 
such  drugs  and  medicines  in  the  treatment  of 
ailments  of  the  human  foot  shall  not  include 
the  treatment  of  any  systemic  diseases. 

Wherever  'chiropody'  is  used  in  this  chapter 
it  shall  be  construed  to  mean  either  chiropody 
or  podiatry." 
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Mr.  John  A.  Hailey 


Although  the  foregoing  statute  has  never  been  interpreted 
by  an  appellate  court,  we  believe  its  import  is  clear  as  to 
the  circumstances  under  which  a chiropodist  may  prescribe  and 
administer  drugs: 

1.  When  "specifically  indicated  for  the  treatment  of 
ailments  of  the  human  foot,"  nonnarcotic  analgesics, 
antipyretics,  sedatives,  fungicides  and  antibacterials  may  be 
prescribed  by  chiropodists; 

2.  Chiropodists  may  not  prescribe  or  use  such  drugs  in 
the  treatment  of  systemic  diseases. 

According  to  your  letter,  both  of  the  drugs  prescribed 
in  the  instant  case  are  tranquilizers.  Although  tranquilizers 
are  not  specifically  authorized  for  use  by  chiropodists  in  the 
above  quoted  section,  we  will  assume,  for  purposes  of  'this 
opinion  only,  that  tranquilizers  are  included  within  the  term 
"sedatives"  as  used  in  that  section. 

Therefore,  the  determinative  issue  herein  is  whether  the 
chiropodist  exceeded  the  privileges  granted  to  him  by  his 
license  in  attempting  to  treat  a "systemic"  disease  with  other- 
wise permissible  drugs.  His  diagnosis  of  the  patient’s  problem 
was  "nerves"  which  we  take  to  mean  that,  in  his  opinion,  the 
patient  was  in  a state  of  excessive  emotional  agitation  and  was 
unduly  excitable.  Indeed,  this  interpretation  is  certainly  con- 
sistent with  the  chiropodist’s  prescription  of  tranquilizing 
drugs. 

Having  made  his  diagnosis  of  the  patient’s  basic  problem, 
the  chiropodist  proceeded  to  treat  the  rash  on  the  patient’s 
foot  by  relieving  the  anxiety  which  gave  rise  to  the  physical 
condition  complained  of.  Under  these  circumstances,  it  is 
nepessary  to  determine  whether  the  condition  referred  to  as 
"nerves"  is  a systemic  disease,  and  therefore  beyond  the 
legitimate  scope  of  the  chiropodist’s  professional  powers. 

"Systemic"  is  defined  by  Webster’s  Third  New  International 
Dictionary,  1963*  as  "of,  relating  to,  or  common  to  a system: 
as  a:  affecting  the  body  generally — distinguished  from  local 

In  view  of  this  definition,  we  believe  that  there  can 
be  no  argument  that  the  condition  commonly  referred  to  as 
"nerves"  is  a systemic  disease  in  that  it  affects  the  entire 
being,  rather  than  a part  thereof. 
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Mr.  John  A.  Halley 


We  do  not  regard  as  significant  the  fact  that  this  case  of 
"nerves"  may  have  manifested  itself  by  a rash  on  the  patient's 
foot.  If  the  location  of  the  symptom  were  determinative  of  a 
chiropodist's  authority  to  treat  a disease,  chiropodists  would 
be  authorized  to  treat  diabetes,  polio,  or  any  other  disease 
which  produced  a disability  of  the  foot. 

It  has  been  clearly  established  in  the  case  of  State  ex 
rel.  Gibson  v.  Missouri  Board  of  Chiropractic  Examiners,  (Mo. 

App.,  1963)  363  SW2d  773>  779#  that  when  a chiropractor,  in 
his  treatment  of  a patient,  goes  beyond  the  type  of  treatment 
authorized  by  his  license,  he  enters  into  the  unauthorized 
practice  of  medicine.  We  think  that  the  same  would  be  true 
with  regard  to  a chiropodist  who  undertakes  to  treat  a systemic 
disease.  Therefore,  the  activities  of  the  chiropodist  in 
question  here  are  a matter  of  legitimate  concern  to  the  State 
Board  of  Registration  for  the  Healing  Arts  in  its  fulfillment 
of  the  duties  imposed  on  it  by  Sections  334. 230  and  334.240, 

RSMo  1959. 

In  the  Gibson  case,  supra,  the  revocation  of  a chiropractor's 
license  was  affirmed  by  the  Kansas  City  Court  of  Appeals  where 
the  chiropractor  had  exceeded  the  privileges  as  to  authorized 
treatment  granted  by  his  license.  Accordingly,  we  would 
suggest  that  you  advise  the  State  Board  of  Chiropody  of  all 
details  of  this  matter  so  that  that  Board  may  consider 
appropriate  corrective  action. 

CONCLUSION 


Therefore,  It  is  the  opinion  of  this  office  that  the 
condition  commonly  referred  to  as  "nerves"  is  a systemic 
disease  and  therefore  beyond  the  authorized  area  of  treatment 
by  chiropodists  even  though  such  "nerves"  may  cause  a rash 
on  a patient's  foot. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Albert  J.  Stephan,  Jr. 

Very  truly  yours. 


Attorney  General 


INCOME  TAX:  No  person  other  than  a grand  jury, 

INCOME  TAX  RETURNS:  prosecutor  or  Attorney  General  nay 

CONFIDENTIAL  INFORMATION:  obtain  information  from  the  Director 

of  Revenue  concerning  income  tax 
returns,  including  disclosure  of 
whether  or  not  a return  has  been  filed. 


Opinion  No.  314 


October  5#  1964 


Honorable  M.  E.  Morris 
Director,  Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Morris: 

This  opinion  is  in  response  to  your  request  for  an  official 
opinion  of  this  office  inquiring  "if  it  is  legal  and  proper  for 
our  Income  Tax  Division  to  answer  inquiries  as  to  whether  an 
individual  citizen  of  Missouri  has  or  has  not  filed  an  income 
tax  return?" 

We  enclose  herewith  a copy  of  the  opinion  of  this  office 
addressed  to  Forrest  Smith  dated  July  20,  1939#  holding  that 
state  income  tax  returns  must  be  produced  tinder  a subpoena  duces 
tecum  to  a grand  Jury. 

Under  the  reasoning  of  that  opinion,  to  which  we  adhere, 
a prosecuting  attorney  and  the  Attorney  General  may  obtain 
information  relative  to  state  income  tax  returns  from  the 
Department  of  Revenue  and  may  also  obtain  from  the  Department 
information  as  to  whether  or  not  a given  individual  or 
corporation  has  filed  a return.  This  stems  from  the  legis- 
lative purpose  of  enforcing  the  income  tax  laws,  both 
criminal  and  civil.  The  enclosed  opinion  presents  a full 
exposition  of  this  purpose  and  leads  directly  to  the  result 
that  information  regarding  income  tax  returns  and  the  returns 
themselves  are  available  to  prosecutors  and  the  Attorney 
General . 

Note  the  proviso  in  Section  143.270  RSMo,  Subsection  2: 

"*  * * provided,  however,  that  this 
section  shall  not  prohibit  the  director  of 
revenue  nor  any  agent,  clerk  or  inspector 
from  proceeding  in  the  discharge  of 
their  official  duties  in  the  administra- 
tion of  the  income  tax  laws,  nor  from 
giving  evidence  in  any  court,  or  before 
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the  state  tax  commission,  in  any 
proceeding  brought  to  collect  any 
tax  due  hereunder  or  to  question 
or  determine  the  validity  or  correct- 
ness of  any  assessment  by  the  director 
of  revenue  under  the  terms  of  this 
chapter,  or  to  punish  any  person  for 
making  false  or  fraudulent  returns;  * * 

We  think  that  the  prosecution  of  those  who  make  false  and 
fraudulent  tax  returns  comes  within  the  term  "administration 
of  the  income  tax  laws"  as  used  in  the  above  proviso  and  tax 
officials  are  permitted  to  divulge  such  information  to  the 
legally  constituted  law  enforcing  agencies  of  the  state  when 
an  individual's  return  is  under  investigation.  If  these  returns 
are  withheld  from  a grand  Jury  or  other  agencies  of  the  state 
in  the  enforcement  of  the  criminal  or  civil  tax  laws,  we  are 
at  a loss  to  see  how  anyone  could  be  successfully  prosecuted 
for  rendering  a false,  fraudulent,  or  insufficient  return 
unless  the  law  enforcing  officers  are  permitted  to  examine  the 
return  of  the  individual. 

However,  we  hold  that  no  persons  or  officers  may  divulge 
any  information  relative  to  the  contents  of  any  state  income 
tax  return  or  information  as  to  whether  or  not  a return  has 
been  filed  to  any  person  or  persons  other  than  to  a grand  Jury, 
a prosecuting  attorney,  and  the  Attorney  General. 

Section  143.270,  RSMo,  Subsection  1,  provides: 

"1.  It  shall  be  unlawful  for  any  person, 
persons  or  officers  to  divulge,  give  out 
or  impart  to  any  other  person,  or  persons, 
any  Information  relative  to,  or  the  contents 
of  any  income  tax  return  filed  under  this 
chapter,  * * (Emphasis  supplied) 

The  prohibition  in  the  statute  is  not  confined  to  informa- 
tion about  the  contents  of  any  income  tax  return,  but  includes 
"any  information  relative  to"  an  income  tax  return  filed  in 
Missouri . 'Ihe  use  of  this  phrase  separated  from  the  reference 
to  disclosure  of  contents  of  returns  must  mean  something  other 
than  disclosure  of  contents  of  returns.  The  reasonable  meaning, 
therefore,  of  the  phrase  "any  information  relative  to"  is  that 
the  fact  of  filing  or  not  is  "relative"  to  a return  and,  hence, 
the  statute  means  that  the  fact  of  filing  or  not  filing  must 
not  be  disclosed  except  to  authorized  officials. 
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To  inform  an  inquirer  that  a return  has  been  filed  would  be  giving 
information  relative  to  that  return.  In  order  to  conform  to  the 
statute  and  decline  to  advise  anyone  that  a given  return  has 
been  filed,  it  is  also  necessary  to  withhold  information  that 
a return  was  not  filed  for  a certain  year  by  a named  person. 

If  the  Department  were  at  liberty  to  divulge  that  a person 
had  not  filed  a return  for  a certain  year,  an  inquirer  would 
be  able  to  ascertain  that  another  certain  return  had  been 
filed.  Consider  the  operation  of  such  a system.  If  a 
certain  return  had  not  been  filed,  the  Department  would  answer 
that  it  had  not.  If  a return  had  been  filed,  the  Department 
would  refuse  to  give  that  information.  Thus,  if  an  inquiry 
elicited  from  the  Department  a refusal  to  answer,  then  the 
inquirer  would  know  that  the  return  had  been  filed,  and  this 
would  be  a violation  of  the  statute. 

The  public  policy  of  Missouri  in  this  regard  is  to  be 
contrasted  with  that  of  the  federal  government.  26  U.S.C.A. 

6103  provides  that  income  tax  returns  are  public  records 
that  shall  be  open  to  inspection  upon  the  order  of  the 
President  or  under  regulations  approved  by  the  President, 
and  that  lists  of  taxpayers  are  to  be  made  available  to  the 
public.  Missouri  has  no  comparable  statute. 

The  policy  expressed  in  the  Missouri  statute  (Section 
143.270)  is  directly  to  the  contrary  and  provides  for  secrecy, 
only  allowing  disclosure  to  investigating  and  prosecuting 
agents  of  the  state. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that: 

(1)  State  income  tax  returns  must  be  produced  under  a 
subpoena  huces  tecum  to  a grand  Jury; 

(2)  A prosecuting  attorney  or  the  Attorney  General  can 
require  the  Department  of  Revenue  to  furnish  to  such  prosecutor 
or  Attorney  General  the  contents  of  any  income  tax  return  and 
information  as  to  whether  or  not  an  income  tax  return  has 

been  filed; 

(3)  No  person  or  persons  other  than  a grand  Jury,  a 
prosecutor,  or  the  Attorney  General  can  receive  from  any 
person  or  officers  any  information  relative  to  any  income 
tax  return,  including  whether  or  not  a return  has  been  filed. 
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The  foregoing  opinion,  which  I hereby  approve  was  prepared 
by  my  Assistant,  Donald  L.  Randolph. 


Yours  very  truly. 


wohsst:  mam 

Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  the  Life  and  Hea..th 
Insurance  Company  of  St.  Louis. 


Opinion  No . 315 


September  30,  1964 
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Honorable  Ralph  H.  Duggins 
Superintendent,  Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mi*.  Duggins* 

This  letter  is  in  response  to  your  letter  of  September  14, 
1964,  wherein  you  request  this  office  to  examine  the 
Declaration  of  Intention,  and  Articles  of  Incorporation  of  the 
Life  and  Health  Insurance  Company  of  St.  Louis,  We  also 
received  proof  of  publication  of  these  documents. 

An  examination  of  these  documents  has  been  made  as 
required  by  Seotion  376.070,  RSMo  1959,  and  except  for  Article 
VII,  they  follow  forms  previously  approved  by  this  office. 

As  to  Article  VII  we  are  not  aware  of  any  statutory  prohibition 
against  such  provisions.  However,  the  article  would  appear  to 
allow  the  assets  of  the  company  to  be  diminished  by  permitting 
the  sale  of  stock  at  a nominal  price. 

1 

Article  VII  permits  the  board  of  directors  to  grant  to 
agents,  brokers,  employees,  directors  and  original  stock  sub- 
scribers options  to  purchase  stock  in  the  corporation  treasury 
at  a price  determined  by  the  directors. 

We  note  that  provision  is  made  requiring  the  option  plan 
to  be  approved  by  the  Superintendent  of  Insurance  and  further 
that  this  requirement  shall  not  be  eliminated  by  amendment. 
However  it  would  seem  that  such  "non-elimination  clause"  could 
be  amended  out  of  the  Articles  of  Incorporation  and  likewise 
the  requirement  that  stock  option  plans  be  approved  by  the 
Superintendent  of  Insurance. 
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In  sum , it  Is  the  opinion  of  this  of floe  that  the  Decla- 
ration and  the  Articles  of  Incorporation  of  the  Life  md 
Health  Insurance  Company  of  St.  Louis  are  not  inconsistent 
with  the  provisions  of  Sections  376.010  to  376.670,  RSMo  1$59, 
and  the  constitution  and  laws  of  this  State  and  the  United 
States.  However,  we  take  ocoasion  to  call  to  your  attention 
certain  111  effects  which  may  flow  from  the  provisions  of 
Article  VII. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
paired by  my  Assistant,  Louis  C.  DePeo,  Jr. 


TOSHAS  P.  5A0I£T0N 

Attorney  General 


Restrictions  imposed  by  city  ordinance 
provide  no  basis  for  the  Missouri' 

Board  of  Pharmacy  to  refuse  to  license 
a pharmacy  which  is  otherwise  qualified 
for  license. 


Opinion  No.  316 


September  16,  1964 


Mr.  Lloyd  ¥.  Tracy,  Secretary 
Missouri  State  Board  of  Pharmacy 
Room  130,  State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Tracy: 

Several  weeks  ago,  in  your  official  capacity  as  Secretary 
of  the  Board  of  Pharmacy,  you  requested  and  received  from  this 
office  advice  concerning  an  application  for  a pharmacy  license 
which  was  pending  before  the  Board.  Since  that  time,  this 
office  has  received  a request  for  an  official  opinion  on  the 
same  subject  matter  which  will  be  answered  by  means  of  this 
opinion  directed  to  you. 

As  we  understand  the  facts  of  the  case,  they  are:  The 
applicant  for  a pharmacy  license  is  a duly  registered  pharmacist 
who  owns  an  office  building  in  the  City  of  Columbia.  The 
building  is  occupied,  or  will  be  shortly,  mainly  by  physicians; 
and  the  pharmacist  proposes  to  operate  a pharmacy  in  the  building. 
The  pharmacy  has  been  furnished  and  equipped  in  accordance  with 
all  applicable  statutes  and  regulations  and  would  qualify  for 
licensure  in  all  respects,  unless  a zoning  ordinance  of  the  City 
of  Columbia  could  be  regarded  as  disqualifying  the  premises  from 
being  licensed. 

The  zoning  ordinance  restricts  the  operation  of  pharmacies 
in  the  area  in  question  to  those  which  are  "accessory'1  to 
hospitals,  sanitariums,  or  clinics  where  the  pharmacy  is  "incident 
and  subordinate  to  the  main  use,  and  is  an  Integral  part  of  the 
main  building;  is  operated  only  during  the  hours  of  the  main 
building,  and  in  no  case  before  the  hour  of  seven  o'clock  in 
the  morning,  nor  after  the  hour  of  six  o'clock  in  the  evening, 
and  further  provided  that  no  retail  sales  are  made  or  completed 
therein  other  than  the  sale  of  drugs  and  medicines  prescribed 
by  a physician  or  surgeon,  or  that  is  listed  in  the  latest 
edition  of  The  United  States  Pharmacoepia  ( sic ) . " 
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The  arguments  advanced  against  the  issuance  of  the  license 
under  these  circumstances  are: 

(a)  that  the  ordinance  would  so  inhibit  the  function  of 

a pharmacy  that  the  pharmacy  could  not  be  operated  in  accordance 
with  state  law; 

(b)  that  the  pharmacy  may  be  operated  only  by  the  owner 
of  the  hospital,  sanitarium,  or  clinic; 

(c)  that  the  ordinance  purports  to  limit  any  pharmacy 
within  the  area  to  the  dispensing  of  drugs  that  are  either 
prescribed  by  a "physician  or  surgeon"  or  those  which  are  listed 
in  the  United  States  Pharmacopoeia.  With  regard  to  the  former 
restriction,  it  has  been  noted  that,  in  addition  to  physicians 
and  surgeons,  prescriptions  may  also  be  written  by  dentists, 
veterinarians,  and  chiropodists.  With  regard  to  the  latter 
restriction,  it  has  been  noted  that  a licensed  pharmacy  in  this 
state  must  be  so  equipped  that  "United  States  Pharmacopoeia  and 
National  Formulary  preparations  (may  be)  properly  compounded 

"T  I ! T"  Section  338»250,  RSMo  1959  (Emphasis  and  parenthetical 
matter  supplied. ) 

We  have  carefully  examined  all  of  the  foregoing  arguments 
which  have  been  advanced  as  reasons  for  the  Board's  refusal  to 
issue  the  license  in  question.  We  fail  to  find  merit  in  these 
arguments  whether  they  are  viewed  individually  or  collectively 
and  have  concluded  that  the  Board  has  no  choice  but  to  issue 
the  license,  if  the  applicant  meets  all  other  requirements. 

The  City  of  Columbia  operates  under  a constitutional  charter.. 
Since  the  charter  itself  must  be  "consistent  with  and  subject 
to  the  constitution  and  laws  of  the  state,"  Mo.  Const.,  1945, 

Art.  6,  § 19,  it  follows  that  the  ordinances  enacted  by  the 
city  must  also  be  consistent  with  the  statutes  of  this  state  at 
peril  of  their  invalidity.  See  Turner  v.  Kansas  City,  (Mo.  Sup., 
1945)  191  SW2d  612,  615#  and  State  ex  rel.  Collins  v.  Keirnan, 

(Mo.  App.,  1947)  207  SW2d  49*  53 > where  the  Kansas  City  Court  of 
Appeals,  quoting  approvingly  from  Corpus  Juris,  said,  "A 
municipal  corporation  can  have  no  other  source  than  a sovereign 
power,  its  creation  is  an  attribute  of  sovereignty.  It  is  a 
political  creature,  and  the  creature  cannot  be  greater  than  its 
creator. " 
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Therefore,  If  there  be  a conflict  between  the  ordinance 
and  the  statutes  of  this  state  which  regulate  the  operation  of 
pharmacies,  then  the  ordinance,  at  least  to  the  extent  of  the 
conflict.  Is  Invalid.  Undoubtedly,  the  ordinance  places 
stringent  restrictions  upon  the  operation  of  the  pharmacy  In 
question.  However,  we  do  not  believe  that  the  resolution  of 
this  problem  by  this  office  or  by  the  Board  requires  a determina- 
tion as  to  the  validity  of  the  ordinance. 

Assuming  without  deciding  that  the  ordinance  is  valid,  it 
is  clear  that  a pharmacy  operating  within  the  limitations  and 
restrictions  set  out  by  the  ordinance  would  still  require  a 
license  as  contemplated  by  Sections  338.210  through  338.31°/ 

RSMo  1959-  That  is  to  say,  even  if  all  of  the  arguments  against 
the  issuance  of  the  license,  which  are  set  out  above  as 
paragraph  (c),  were  conceded,  the  license  would  be  necessary 
even  for  the  pharmacy  to  operate  within  the  restrictions.  Hence, 
even  if  the  pharmacy,  in  accordance  with  the  ordinance,  dispensed 
only  drugs  on  prescription,  it  could  not  operate  lawfully 
unless  it  had  a pharmacy  license  issued  by  the  Board.  Regardless 
of  whether  the  pharmacy  fills  prescriptions  of  dentists  and 
veterinarians,  it  is  beyond  dispute  that  a license  is  necessary 
in  order  to  compound  prescriptions  of  physicians  and  surgeons. 

The  ordinance  in  no  way  prevents  a pharmacy  from  being  so  equipped 
as  to  be  capable  of  compounding  National  Formulary  preparations 
on  prescription.  The  "accessory  use"  section  simply  limits  the 
sale  of  drugs  other  than  those  listed  in  the  United  States 
Pharmacopoeia  to  those  sold  upon  prescription. 

In  that  connection,  it  should  be  noted  that  Section 
338.210,  RSMo  1959»  defines  the  term  pharmacy  as  used  in  the 
pharmacy  licensing  laws  as  " . . . any  pharmacy,  drug,  chemical 
store,  or  apothecary  shop,  conducted  for  the  purpose  of 
compounding,  and  dispensing  or  retailing  of  any  drug,  medicine, 
chemcial  or  poison  when  used  in  the  compounding  of  a physician’s 
prescription."  Thus,  for  purposes  of  the  instant  problem,  a 
pharmacy  is  only  a store  where  drugs  are  sold  on  prescription 
of  a physician,  and  the  ordinance  in  question  in  no  way  purports 
to  control  or  regulate  what  drugs  may  be  sold  on  prescription 
or  how  they  will  be  compounded  upon  such  prescription. 

A fair  reading  of  the  ordinance  fails  to  reveal  any 
necessary  conflict  with  the  provisions  of  Sections  338.210 
through  338.31°  which  relate  to  public  health  and  safety  or 
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the  Integrity  of  prescriptions  to  be  compounded  in  pharmacies 
affected  by  it.  Therefore,  any  incidental  inhibition  of  the 
operation  of  the  pharmacy,  (a),  supra,  is  of  no  official 
concern  to  the  Board  and  works  no  disqualification  of  the 
applicant  under  the  state  statutes  in  question.  It  would  be 
equally  unreasonable  to  deny  a license  to  a pharmacy  which, 
in  accordance  with  local  ordinance,  closed  its  doors  at 
midnight  in  spite  of  the  fact  that  pharmacy  licenses  authorize 
the  compounding  of  prescriptions  at  any  time. 

If  the  ordinance  purports  to  engraft  another  requirement 
upon  the  applicant  for  a pharmacy  license,  i.e.,  that  the 
pharmacy  be  owned  by  the  owner  of  the  clinic,  (b),  supra,  then 
the  Board  may  and  should  disregard  such  attempted  amendment 
of  the  statutes  by  city  ordinance  and  leave  to  the  individual 
applicant  the  enforcement  of  his  rights  against  the  city,  after 
the  pharmacy  license  is  issued.  The  statutes  relating  to 
pharmacy  licenses  make  no  requirement  nor  impose  any  restrictions 
as  to  the  ownership  of  the  premises,  only  that  the  pharmacy  be 
under  the  supervision  of  a registered  pharmacist  "or  an  owner 
or  employee  of  the  owner,  who  has  at  his  place  of  business  a 
registered  pharmacist.  . ."to  compound  prescriptions. 

In  short,  the  enforcement  and  Implementation  of  city 
zoning  ordinances  is  not  a function  of  the  State  Board  of 
Pharmacy.  Nor  is  compliance  with  zoning  ordinances  by  an 
applicant  for  a pharmacy  license  a properly  cognizable  condition 
precedent  to  the  issuance  of  the  license.  Where  the  operation 
of  the  pharmacy  will  be  in  compliance  with  the  statutes  of 
this  state  and  the  regulations  of  the  Board,  the  Board  should 
leave  to  local  determination  the  question  of  whether  such 
operation  will  conform  to  local  zoning  ordinances. 

CONCLUSION 


On  the  basis  of  the  foregoing,  it  is  the  opinion  of  this 
office  that  restrictions  imposed  by  a city  zoning  ordinance 
provide  no  basis  for  the  Missouri  Board  of  Pharmacy  to  refuse 
to  license  a pharmacy  where  the  pharmacy  is  otherwise  qualified 
for  a license  and  where  such  restrictions  in  no  way  affect  the 
actual  filling  of  prescriptions. 

Yours  very  truly. 


Opinion  No.  320  Answered  by  Letter 
(Randolph) 


September  28,  1964 


The  Honorable  Earl  R.  Blackwell 
State  Senator 
Twenty-Second  District 
Hillsboro,  Missouri 

Dear  Senator  Blackwell! 

This  letter  is  in  response  to  your  recent  letter 
requesting  an  opinion  of  this  office  on  the  following  ques- 
tion! 


"Can  a third  class  municipality  legally 
enter  into  an  oral  contract  with  the 
county  assessor  to  furnish  an  assessment 
list  to  said  municipality?” 

Section  432.070,  RSMo,  provides  as  follows! 

"Ho  county,  city,  town,  village,  school 
township,  school  district  or  other  mu- 
nicipal corporation  shall  make  any  contract, 
unless  the  same  shall  be  within  the  scope 
of  its  powers  or  be  expressly  authorized 
by  law,  nor  unless  such  contract  be  made 
upon  a consideration  wholly  to  be  performed 
or  executed  subsequent  to  the  making  of  the 
contract;  and  such  contract.  Including 
the  consideration,  shall  be  in  writing  and 
dated  when  made,  and  shall  be  subscribed 
by  the  parties  thereto,  or  their  agents 
authorized  by  law  and  duly  appointed  and 
authorized  in  writing* " 
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This  statute  requires  all  contracts  made  by  a municipality 
to  be  in  writing.  The  requirements  of  this  section  are  manda- 
tory and  an  oral  contract  made  in  violation  thereof  is  void 
ab  initio  and  cannot  be  rendered  valid  even  after  services  are 
performed  or  work  done.  St.  Francois  County  v.  Brookshire, 

Mo.  Sup.,  302  SW2d  1. 

Accordingly,  it  is  our  opinion  that  a third  class  munici- 
pality may  not  legally  enter  into  an  oral  contract  with  the 
county  assessor  to  furnish  an  assessment  list  to  said 
municipality. 


Yours  very  truly. 


DLRtlt 


VBTOT7  -mu&m 

Attorney  General 


Opinion  No,  321 
Answered  by  Letter 
by  Mr.  DeNeen 


December  31*  1964 


George  A.  Ulett.  M.D. 
Director,  Division  of 
Mental  Diseases 
722  Jefferson  Street 
Jefferson  City,  Missouri 

Dear  Dr.  Ulett 1 
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This  is  in  answer  to  your  request  of  September  17* 

1964,  In  which  you  ask  the  following  question  t 

"The  Division  of  Mental  Diseases  Is  considering 
expanding  Its  staff  development  program. 

"This  proposed  expansion  would  Involve  sending 
our  present  personnel  to  approved  educational 
Institutions  for  further  training  and  education 
at  full-time  salary. 

Can  the  Division  of  Mental  Diseases  continue  to 
pay  rull-time  salaries  to  personnel  on  approved 
educational  leave?” 

Section  36.090  (5)  dealing  with  staff  training  programs 
provides  1 


"To  develop.  In  cooperation  with  appointing 
authorities  and  others,  who  come  under  the 
provisions  of  this  chapter  (State  Merit  System) 
training  programs  for  employees  in  divisions  of 
the  service  subject  to  this  chapter! "(Insert  ours.) 

The  above  statute  authorises  the  establishment  of  a 
training  program  for  employees  under  the  Merit  system,  section 
191.070  makes  the  State  Merit  System  applicable  to  employees 
of  the  Department  of  Public  Health  and  Welfare  of  which  the 
Division  of  Mental  Diseases  is  a division.  Thus  a training 
program,  as  authorised  by  section  36.090  (3),  may  be  developed 
for  the  employees  of  the  Division  of  Mental  Diseases,  who  are 
subject  to  the  merit  system. 
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The  next  question  is  whether  or  not  the  payment  of  state 
funds  as  salary  to  personnel  under  a training  program  plan  which 
would  send  such  persons  to  approved  educational  Institutions  is 
a constitutional  use  of  publle  funds. 

Article  III,  Section  38  (a)  dealing  with  the  granting  of 

public  money  to  private  persons  provides! 


of  the  liabilities,  present  or  prospective,  of  any 
Individual,  association,  municipal  or  other 
corporation! 

In  State  ex  rel.  Dalton  v.  Land  Clearance  for  Redevelopment 
Authority,  364  No.  974,  270  SW2d  44,  the  above  three  constitu- 
tional sections  were  discussed  by  the  Missouri  Supreme  Court. 

In  this  case  the  Missouri  Oeneral  Assembly  had  passed  a law 
which  authorised  the  Redevelopment  Authority  to  condemn  and 
pay  landowners  of  blighted  land  areas  Just  compensation  for 
their  buildings  and  land.  The  Redevelopment  Authority/ would 
then  clear  the  land  of  all  structures  and  resell  the  land  to 
other  private  Individuals  at  a loss.  It  was  unsuccessfully 
contended  In  this  case  that  the  reselling  of  the  oondeoned 
land  at  a loss  to  private  Individuals  violated  the  constitutional 
prohibitions  against  giving  or  lending  publlo  funds  to  a private 
Individual.  The  Supreme  Court  of  Msssourl  denied  this  contention 
In  the  following  words,  l.c.  53* 


S'’*  . ■ • 1 M • 
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"*  * * The  great  weight  of  authority  la  that 
there  la  no  private  grant  when  land  la  cleared 
for  the  purposes  herein  contemplated  and  la 
thereafter  add  at  a loss,  but  for  lta  then 
fair  value,  [eltlng  cases] . In  all  of  theae 
cases  It  la  pointed  out  that  the  primary  purpose 
of  a redevelopment  project  la  a public  purpose, 
and  that  any  benefits  to  private  Individuals  are 
merely  Incidental  to  the  public  purpose . * * *" 

mm** 

Thus  er.  expenditure  of  public  money  must  be  primarily 
for  a public  purpose.  The  employees  of  the  Division  of  Mental 
Diseases  who  would  receive  a full  time  salary  while  attending 
an  approved  educational  Institution  under  a staff  training 
program  contemplated  by  Section  36.090  (5),  supra,  are  receiving 
only  an  Incidental  benefit  from  the  additional  education  which 
they  receive.  The  primary  benefit  of  an  adequately  trained 
and  educated  staff  Is  received  by  the  patients  of  the  state 
hospital.  That  the  primary  purpose  of  the  staff  training 
program  Is  a public  purpose  is  also  demonstrated  by  the 
enactment  of  Section  36.090  (5)  toy  the  Missouri  Oeneral  Assembly 
and  the  undeniable  fact  that  a properly  trained  mental  disease 
staff  will  primarily  benefit  this  state  In  rendering  more 
proficient  services  and  Improving  the  health  and  welfare  of  the 
eltlsens  of  Missouri. 

The  purposes  of  the  Constitutional  provisions,  supra 
Is  not  to  prevent  expenditure  of  public  moneys  which  benefits 
private  persons  If  a public  purpose  is  to  be  served.  Thus, 

In  the  case  of  State  ex  rel.  State  Industrial  Home  for  Olrla 
vs.  Pike  County,  144  Mo,  273*  45  W.V.  1096,  the  Supreme  Court 
approved  the  use  of  public  funds  to  provide  a home  for 
delinquent  girls.  Although  the  young  girls  received  an  incidental 
benefit  of  food,  shelter,  and  clothing,  the  primary  purpose 
of  the  girls'  home  was  a public  purpose  and  thus  public  funds 
were  properly  used. 

In  the  case  of  State  ex  rel.  King  v.  Board  of  Trustees 
of  Firemen's  Pension  Fund  of  Kansas  City,  184  S.W.  929,  192 
Mo.  App.  583,  the  Missouri  Supreme  Court  stated  at  page  933* 

"+  * *It  Is  a fundamental  principle  of 
the  law  of  this  state  that  public  money  shall 
not  be  paid  to  a private  Individual  for  something 
wholly  disassociated  from  the  Interests  of  the 
public  itself.  * * *" 

m m m 

A staff  training  program  would  not  be  wholly  disassociated 
from  the  Interest  of  the  public. 
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On  the  contrary,  an  adequately  trained  staff  is  essential 
for  an  effective  and  efficient  mental  health  program,  to  serve 
the  public  Interest. 

The  Missouri  courts  have  also  repeatedly  stated  that  a 
statute  such  as  Section  36. 090  (5)  dealing  with  staff  training 
programs  will  not  be  held  unconstitutional  unless  the  statute 
clearly  and  undoubtedly  contravenes  some  constitutional  provision, 
Hickey  et  al»  vs.  Board  of  Education  of  3t.  Louis  et  al.,  256 
SW2d  775*  773  [8-12].  We  are  of  the  opinion  that  the  payment 
of  public  funds  ouch  as  salary  to  carry  out  the  provisions  of 
Section  3^.090  (5)  do  not  contravene  the  Missouri  Constitution. 

The  next  question  is  whether  or  not  the  words  "training 
program"  would  permit  training  at  approved  educational  Institutions. 
Section  1.090  relating  to  the  interpretation  of  statutes  provides: 

"Words  and  phrases  shall  be  taken  In  their 
plain  or  ordinary  and  usual  sense,  but  technical 
words  and  phrases  having  a peculiar  and  appropriate 
meaning  In  law  shall  be  understood  according  to 
their  technical  Import.” 

The  words  "training  program”  are  used  In  their  plain  and 
ordinary  sense.  "Training"  Is  defined  In  Webster's  New 
International  Dictionary  2nd  Edition,  Unabridged , as  "providing 
technical  or  professional  Instructions  usually  with  practice 
under  supervision;  as  a training  school  for  nurses  or  actors." 

Therefore,  Interpreting  the  words  "training  program"  In 
their  plain  and  ordinary  sense,  we  are  of  the  opinion  that 
an  educational  Institution  could  be  a part  of  a training 
program  for  technical  or  professional  Instruction  when 
appropriate • 

Naturally,  educational  Institutional  Instructions  would 
require  the  payment  of  fees,  supplies,  books  and  tuition. 

Section  33*170  RSMo  1959*  relating  to  appropriations 
provides: 


"No  claim  or  account  shall  be  preapproved 
by  the  comptroller,  nor  shall  any  warrant 
be  paid  by  the  state  treasurer,  unless  the 
money  has  been  previously  appropriated  by 
law'  nor  shall  the  whole  amount  drawn  for 
or  paid  under  any  one  head,  ever  exceed  the 
amount  appropriated  by  law  for  that  purpose." 

Section  33*170  RSMo  1959#  therefore  requires  an  appropriation 
which  would  authorise  expenditures  for  fees,  supplies,  books 
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and  tuition  connected  with  a training  program. 

All  employees  who  qualify  and  are  selected  to  participate 
in  the  training  program  at  an  educational  institution  should 
he  limited  to  courses  which  are  directly  related  to  the  training 
of  employees  in  the  performance  of  his  duties  with  the  state. 

Section  36.090  (5)  provides  only  for  "training  programs". 

This  implies  that  the  educational  courses  must  directly  train 
the  employee  in  the  performance  of  his  work  for  the  state.  The 
length  of  the  educational  training  program  must  also  he 
reasonably  related  to  the  amount  of  training  necessary  to  carry 
out  the  duties  assigned  to  the  employee  on  behalf  of  the  state. 

Lastlyf  the  necessary  rules  and  regulations  which  determine 
what  expenses  are  to  be  paid  in  each  case  shall  be  established 
by  the  personnel  director  of  the  State  Merit  System  in  cooperation 
with  the  appointing  authority  (Director  of  the  Division  of  Mental 
Diseases)  as  provided  in  Section  36.090  (9)  supra.  The  appointing 
authority  shall  also  seek  the  advice  of  the  Mental  Health  Commis- 
sion in  the  training  of  the  personnel  as  provided  in  Section  202.031 
(6)  1,  we  quote: 

"The  Commission  shall  advise  the  Director  of  the 
Division  of  Mental  Diseases  as  to  all  phases  of 
professional  standards  including  patient  care  and 
training  of  personnel  * * * ". 

« • » 

Very  truly  yours , 


Thomas  F.  Eagleton" 
Attorney  General 


Sheriffs'  Bills:  Sheriffs'  bills  submitted  to  the 

Boarding  of  Prisoners:  county  clerk  for  board  of  prisoners 

must  be  based  on  actual  cost  in  accordance 
with  the  mandate  of  Section  221.090  (l). 


October  12,  1964 


Opinion 


Honorable  Alden  S.  Lance 
Prosecuting  Attorney 
County  of  Andrew 
415  West  Main  Street 
Savannah,  Missouri 

Dear  Mr.  Lance: 

This  is  in  answer  to  your  letter  of  September  17,  1964, 
requesting  an  official  opinion  of  this  office  in  which  you 
ask  the  following  question  concerning  sheriff  bills  submitted 
to  the  county  court  by  the  Andrew  County  sheriff  for  board  of 
misdemeanants  who  have  never  been  imprisoned  in  the  county  Jail: 

"The  State  Highway  Department  has  a weight 
station  in  Andrew  County,  Missouri,  which 
is  a county  of  the  third  class,  and  there 
are  a good  many  misdemeanants  taken  to  the 
County  Jail  by  the  Highway  Patrol.  These 
individuals  are  turned  over  to  the  Sheriff  who 
then  'books'  them  by  making  out  his  standard 
information  card.  The  Sheriff  then  allows  these 
individuals  to  contact  an  attorney  who  may  get 
the  necessary  information  and  a deposit  of 
money  to  handle  the  individual's  case  in  Court, 
and  the  misdemeanant  is  then  released  to  go 
on  his  way,  or,  if  it  is  necessary  for  the 
misdemeanant  to  remain  until  the  next  day  for 
some  reason  or  other,  the  Sheriff,  after 
'booking'  him  allows  him  to  go  to  a local 
hotel  or  motel  with  instructions  to  report 
to  the  Magistrate  Court  or  the  Prosecuting  Attorney's 
office  the  following  morning.  In  neither  case 
does  the  Sheriff  feed  or  provide  actual 
sleeping  quarters  for  the  individual.  I 
wish  to  point  out  that  these  situations  arise 
when  the  Highway  Patrolmen  take  these  individuals 
to  the  County  Jail  during  the  nighttime  when 
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the  offices  of  the  Magistrate  and  the 
Prosecuting  Attorney  are  closed,  or  on 
holidays  when  the  same  situation  exists. 

The  Sheriff  then  submits  to  the  County 
Court  a bill  for  $1.25  for  board  for  these 
individuals  and  I wish  to  know  whether  or 
not  the  County  Court  properly  allows  the  same . 

The  sections  of  Missouri  Law  that  appear  to 
apply  to  this  situation  are  57.290  and  221.090 
to  221.110." 

Section  221.090  (1),  RSMo  1959,  dealing  with  the  boarding 
of  prisoners  provides: 

"In  each  county  of  the  third  or  fourth  class, 
the  sheriff  shall  furnish  wholesome  food  to 
each  prisoner  confined  in  the  county  jail. 

At  the  end  of  each  month,  he  shall  submit  to 

the  county  court  a statement  supported  by 

his  affidavit,  of  the  actual  cost  incurred 

by  him  in  the  boarding  of  prisoners,  together 

with  the  names  of  the  prisoners,  and  the  number 

of  days  each  spent  in  jail.  The  county  court 

shall  audit  the  statement  and  draw  a warrant 

on  the  county  treasury  payable  to  the  sheriff 

for  the  actual  and  necessary  cost."  (Emphasis  added). 

The  above  statute  clearly  provides  that  the  sheriff  is 
to  submit  a monthly  statement  for  the  "actual  cost  Incurred 
by  him  in  boarding  of  prisoners,*  * *."  This  can  only  be 
read  to  mean  "actual  cost"  of  boarding  prisoners.  "Actual 
cost"  is  defined  in  Black's  Law  Dictionary,  4th  Edition,  1951. 
as  "the  exact  sum  expended  or  loss  sustained  rather  than  the 
average  or  proportional  part  of  the  cost." 

Your  facts  indicate  that  the  sheriff's  bills  are  submitted 
to  the  county  court  on  the  basis  of  $1.25  per*  day  for  each 
prisoner  without  regard  to  the  fact  that  some  prisoners  are  not 
furnished  board.  Section  221.090  (l)  expresses  a clear  legislative 
intent  that  sheriffs  ' bills  for  board  of  prisoners  are  to  be 
submitted  only  for  "actual  cost".  If  the  Legislature  had  intended 
some  other  basis  for  computing  the  sheriff's  bill,  they  could  have 
done  so  easily. 

In  the  case  of  Maxwell  v.  Andrew  County,  347  Mo.  156,  146 
SW2d  621,  the  sheriff  had  submitted  to  the  county  court  a bill 
of  $75.00  as  expenses  for  his  automobile  used  in  official  business. 
This  figure  was  not  based  upon  the  statutory  requirement  of 
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actual  mileage  traveled  as  the  basis  of  computing  the  bill. 

The  sheriff  admitted  in  his  testimony  that  $75.00  was  only  an 
approximate  guess  as  to  the  expenses  of  operating  his  automobile 
on  official  business.  The  Supreme  Court  of  Missouri  held  the 
sheriff's  bill  to  be  improper  and  stated: 

"It  is  well  established  law  that  the  right 
of  a public  officer  to  be  compensated  by  salary 
or  fees  for  the  performance  of  duties  imposed  on 
him  by  law  does  not  rest  upon  any  theory  of 
contract,  express  or  implied,  but  is  purely  a 
creature  of  the  statute.  * * *" 

Thus,  whether  the  sheriff's  bill  concerns  "actual  mileage" 
or  "actual  cost",  the  statutes  are  mandatory  and  require  strict 
conformity.  It  is  therefore  the  opinion  of  this  office  that 
Section  221.090  (l)  requires  that  sheriffs'  bills  for  boarding 
of  prisoners  in  third  and  fourth  class  counties  be  based  only 
upon  "actual  cost"  and  not  on  an  estimate  or  on  the  number  of 
prisoners . 


CONCLUSION 

Sheriffs'  bills  submitted  to  the  county  court  for  boarding 
of  prisoners  must  be  based  on  actual  costs  in  accordance  with  the 
mandate  of  Section  221.090  (l). 

. 1 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Jim  DeNeen. 

Very  truly  yours, 


OFFICERS:  Apppinted  probate  judge  serves  until  the  next 

COUNTY  OFFICERS:  general  election  at  which  a successor  is 
ELECTIONS:  elected. 

PROBATE  JUDGE: 

VACANCIES: 


Opinion  No . 323 


October  13,  1964 


Honorable  James  G.  Lauderdale 
Prosecuting  Attorney 
Lafayette  County 
Lexingtoh,  Missouri 

Dear  Mr.  Lauderdale: 


FILED 


This  is  in  answer  to  your  recent  request  for  an  official 
opinion  of  this  office  as  to  whether  the  person  elected  to  the 
unexpired  term  as  Probate  Judge  and  Ex-officio  Magistrate  Judge 
of  Lafayette  County  takes  "office  immediately  upon  being  certi- 
fied and  after  receiving  his  commission  from  the  governor  or 
does  he  wait  until  the  first  day  of  January,  1965?" 

Section  105.030,  RSMo  1959,  is  a general  statute  providing 
for  the  filling  of  vacancies  in  certain  state  and  county  offices 
and  reads  as  follows: 

"Whenever  any  vacancy,  caused  in  any 
manner  or  by  any  means  whatsoever, 
occurs  or  exists  in  any  state  or  county 
office  originally  filled  by  election  of 
the  people,  other  than  in  the  offices  of 
lieutenant  governor,  state  senator  or 
representative,  or  sheriff,  the  vacancy 
shall  be  filled  by  appointment  by  the 
governor;  and  the  person  appointed  after 
duly  qualifying  and  entering  upon  the 
discharge  of  his  duties  under  the  appoint- 
ment, shall  continue  in  office  until  the 
first  Monday  in  January  next  following  the 
first  ensuing  general  election,  at  which 
general  election  a person  shall  be  elected 
to  fill  the  unexpired  portion  of  the  term, 
or  for  the  ensuing  regular  term,  as  the 
case  may  be,  and  the  person  so  elected  shall 
enter  upon  the  discharge  of  the  duties  of 
the  office  the  first  Monday  in  January  next 
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following  his  election,  except  that  when  the 
term  to  be  filled  begins  on  any  day  other 
than  the  first  Monday  in  January,  the  appointee 
of  the  governor  shall  be  entitled  to  hold  the 
office  until  such  other  date . This  section 
shall  not  apply  to  vacancies  in  county  offices 
in  any  county  which  has  adopted  a charter  for 
its  own  government  under  section  18,  article  VI 
of  the  constitution." 

Section  481.120,  RSMo  1959*  is  a special  statute  dealing 
with  vacancies  in  the  office  of  Judge  of  probate.  Said  section 
reads  as  follows: 

"When  a vacancy  shall  occur  in  the  office  of 
judge  of  probate,  it  shall  be  the  duty  of  the 
clerk  of  the  circuit  court  to  certify  the  fact 
to  the  governor,  who  shall  fill  such  vacancy  by 
appointing  some  eligible  person  to  said  office, 
who,  when  qualified,  shall  continue  in  office 
until  the  next  general  election,  when  a successor 
shall  be  elected  for  the  unexpired  term." 

It  is  noted  that  under  Section  105.030  above,  a person 
appointed  by  the  governor  to  fill  an  office  therein  provided 
continues  in  such  office  until  the  first  Monday  in  January  next 
following  the  first  ensuing  general  election — at  which  such 
general  election  a person  shall  be  elected  to  fill  the  unexpired 
portion  of  such  term  or  for  the  ensuing  regular  term  as  the  case 
may  be  and  that  Section  481.120  contains  no  such  provision  and 
of  course,  herein  the  difficulty  arises. 

It  is  a general  rule  of  statutory  construction  that  where 
general  statutes  and  a special  statute  relating  to  the  same  subject 
matter,  the  special  statute  will  prevail  as  far  as  the  particular 
subject  matter  comes  within  its  provisions.  State  ex  re.1.  v. 
Smith,  334  Mo.  653,  67  S.W.  (2d)  50. 

Following  this  rule  of  construction,  we  believe  that  Section 
481.120,  relating  to  the  office  of  judge  of  probate  would  prevail 
over  Section  105.030,  relating  to  numerous  offices  insofar  as  the 
office  of  judge  of  probate  is  concerned. 

In  the  case  of  State  ex  rel.  Asotsky  v.  Hicks,  142  S.W.  (2d) 
472,  473*  the  Supreme  Court  of  Missouri  found  occasion  to  examine 
a statutory  provision  substantially  like  Section  481.120  in 
regard  to  a similar  question  as  the  one  you  have  presented,  and 
in  its  opinion  the  Court  said: 
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"This  section  presents  no  ambiguity. 

Under  the  section,  an  appointee  to  a 
vacancy  in  the  office  of  justice  of  the 
peace  holds  only  until  the  next  general 
election  of  county  officers." 

Following  the  interpretation  of  the  Hicks  case,  we  are  of 
the  opinion  that  a person  appointed  to  fill  a vacancy  in  the 
office  of  Judge  of  probate  holds  such  office  only  until  the 
next  general  election  at  which  a successor  is  elected. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  office  that  where  a 
vacancy  occurs  in  the  office  of  judge  of  probate,  and  such  office 
is  filled  by  the  appointment  of  the  governor,  as  provided  in 
Section  481.120,  RSMo  1959>  such  appointee  holds  said  office 
until  the  next  general  election  at  which  a successor  is  elected. 

The  foregoing  opinion,  which  I hereby  approve  was  prepared 
by  my  Assistant,  Thomas  E.  Eichhorst. 

Very  truly  yours, 



THOMAS  F.  EA&LET0N 

Attorney  General 


ELECTIONS:  Persons  who  are  receiving  old  age 

VOTING:  assistance  or  welfare  or  general  relief 

OLD  AGE  ASSISTANCE:  payments  from  the  state  or  county  are 

WELFARE:  entitled  to  vote  unless  they  are  actually 

COUNTY  INFIRMARY:  residing  in  the  county  infirmary. 

COUNTY  POORHOUSE: 


OPINION  NO.  324 


October  2,  1964 


Honorable  Francis  Toohey,  Jr. 

Prosecuting  Attorney 
Perry  County 

Perryvllle,  Missouri  63775 

Dear  Mr.  Toohey: 

In  your  letter  of  September  17*  1964,  you  request  an 
opinion  on  the  following  questions: 

"1.  Are  people  entitled  to  vote  who  are 
otherwise  qualified,  who  are  receiving: 

"A.  General  relief j 

”B.  Old  Age  Assistance; 

"C.  Old  Age  Assistance  and  Welfare 
payments  from  the  County  (in  this  instance 
the  County  Welfare  payment  supplements 
the  Old  Age  Assistance);  and, 

"D.  Welfare  payments  from  the  County.” 

Article  VIII,  Section  2,  Constitution  of  Missouri, 
1945,  defines  the  qualifications  and  disqualifications  of 
voters.  The  only  portion  of  the  article  pertinent  to  the 
question  at  hand  is  the  following: 

”*  * * No  idiot,  no  person  who  has  a 
guardian  of  his  or  her  estate  or  person 
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lept  in  any  poorhouse 
while  confined  in 


and  no  person  while  1 
at  public  expense  or 
any  public  prison  shall  be  entitled  to 
vote,  * * 

j 

Section  111.060,  RSMo  1959 » on  the  qualifications  of 
voters  contains  the  identical  provisions: 


"Qualifications  of  voters.  — All  citizens 
of  the  United  States,  including  residents 
of  soldiers'  and  sailors'  homes,  over 
the  age  of  twenty-one  years  who  have 
resided  in  this  state  one  year,  and  the 
county,  city  or  town  sixty  days  immediately 
preceding  the  election  at  which  they  offer 
to  vote,  and  no  other  person  shall  be 
entitled  to  vote  at  all  elections  by  the 
people.  Each  voter  shall  vote  only  in  the 
township  in  which  he  resides,  or  if  in  a 
town  or  city,  then  in  the  election  district 
therein  in  which  he  resides.  No  idiot , no 
insane  person  and  no  person  while  kept  in 
any  poorhouse- at  public  expense  or  while 
confined  in  any  public  prison  shall  be 
entitled  to  vote  at  any  election  under 
the  laws  of  this  state;  nor  shall  any 
person  convicted  of  a felony,  or  of  a 
misdemeanor  connected  with  the  exercise 
of  the  right  of  suffrage,  be  permitted  to 
vote  at  any  election  unless  he  shall  have 
been  granted  a full  pardon;  and  after  a 
second  conviction  of  felony  or  of  a mis- 
demeanor connected  with  the  exercise  of 
the  right  of  suffrage,  he  shall  be  forever 
excluded  from  voting. 


It  will  be  noted  that  the  prohibition  against  an 
indigent  voting  is  confined  to  those  persons  "in  a poor- 
house  at  public  expense". 

Section  205.590  defines  poor  person  as  follows: 

"Who  deened  poor.  — Aged,  infirm,  lame, 
blind  or  sick  persons,  who  are  unable 
to  support  themselves,  and  When  there 
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are  no  other  persons  required  by  law 
and  able  to  maintain  them,  shall  be 
deemed  poor  persons." 

Section  205.660  provides  for  the  maintenance  of  the 
poor  in  a poorhouse.  The  disqualification  plainly  states 
that  inmates  of  a poorhouse  at  public  expense  are  not 
qualified.  Hence,  those  persons  who  are  not  inmates  of  a 
poorhouse  but  who  receive  public  assistance  through  Old 
Age  Assistance,  welfare  payments  or  other  forms  of  public 
assistance  or  charity  are  not  disqualified  from  voting. 

This  office  has  made  similar  holdings  in  an  opinion 
to  Mrs.  W.  H.  Henton  dated  July  12,  1934,  and  an  opinion 
to  Owen  G.  Jackson  dated  October  20,  1936.  A recent  hold 
ing  of  the  Supreme  Court  substantiates  the  position  we 
have  taken. 

In  New  v.  Corrough,  370  S.W.  2d  323,  the  court  said, 
l.c.  327 t 


"Art.  VIII,  § 2,  of  the  Constitution, 
V.A.M.S.  provides  that  'no  person  while 
kept  in  any  poor  house  at  public  expense 
* * * shall  be  entitled  to  vote ' . The 
attack  upon  the  validity  of  the  absentee 
ballots  cast  by  the  four  inmates  of  the 
Nodaway  Home  would  require  a finding  that 
the  home  was  a county  poor  house  and  that 
the  payment  of  $5  a month  toward  their 
upkeep  from  the  welfare  funds  of  the  County 
would  amount  to  their  being  kept  at  public 
expense.  This  privately -operated  nursing 
home  cannot  be  classed  as  a county  poor 
house  in  these  circumstances.  The  County 
had  no  priority  in  the  admission  of  patients 
and  it  made  similar  payments  from  its  wel- 
fare funds  to  other  privately-operated 
nursing  homes.  Furthermore,  a person  who 
is  'an  inmate  of  a public  institution'  is 
not  eligible  for  Old  Age  Assistance  under 
§ 208.010,  subd.  2 (5),  RSMo  1959,  V.A.M.S. 
The  trial  court  did  not  err  in  approving 
the  right  of  these  four  patients  to  vote 
in  the  election." 
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Persons  maintained  in  a "poorhouse"  at  public  expense 
are  disqualified  from  voting.  But,  those  persons  receiving 
aid  or  public  assistance  from  whatever  source  who  are  not 
inmates  of  a "poorhouse"  are  not  disqualified,  if  they  are 
otherwise  eligible  to  vote. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  pursuant  to  the 
provisions  of  Article  VIII,  Section  2 of  the  Constitution, 
and  Section  III.060,  RSMo  1959 » inmates  of  poorhouses  who 
are  supported  by  the  public  are  prohibited  from  voting, 
but  those  persons  receiving  public  aid  or  assistance  of 
any  nature  and  who  are  not  inmates  of  a poorhouse  are  not 
disfranchised. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  0.  Hampton  Stevens. 


Yours  very  truly. 


THOMAS  F.  EAGLETON 
Attorney  General 


(Answered  by  letter) 


October  16,  1964 


Nr.  Harold  Owens,  Executive  Secretary 
State  Soil  and  Water  Districts  Commission 
T-7  Building 
University  of  Missouri 
Columbia,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  opinion  raises  two  questions 
concerning  the  disestablishment  of  a soil  and  water  district. 
Your  questions  read  as  follows: 

"1.  Is  a hearing  to  be  held  in  the  steps 
to  disestablish  a district?  The  statutes 
do  not  specify  this  in  section  278. 150. 

"2.  Is  there  a two  year  waiting  period 
required  before  holding  another  referendum 
on  the  proposition  of  disestablishing  a 
district?  Under  section  278.100,  Para  2., 
the  Statutes  states,  'That  the  question  of 
establishment  to  have  been  lost,  although 
another  referendum  on  this  question  may  be 
called — for  this  area  at  any  time  after  two 
years  from  the  date  of  this  declaration. ' N 

The  establishment  of  a soil  and  water  district  Is  pro- 
vided by  Section  278.100,  RSMo.  Supp.  1963*  A soil  and  water 
district  may  not  be  properly  established  unless  the  statutory 
procedure,  so  provided,  is  followed.  The  procedure  requires 
the  Missouri  Soil  and  Water  Districts  Commission  to  call  a 
public  hearing  after  receiving  a petition  from  the  appropriate 
number  of  land  representatives  declaring  that  the  saving  of 
soil  auid  water  In  the  area  Is  a public  necessity.  If  the 
Commission  finds  at  the  public  hearing  that  the  general  desire 


Mr.  Harold  Owens 


in  the  area  is  In  favor  of  such  a district,  they  shall  conduct 

a survey  of  the  conditions  in  the  area  to  determine  if  a soil 

and  water  district  is  feasible  and  necessary.  If  the  Commission 
reaches  a favorable  conclusion,  they  shall  call  and  conduct  a 
m-- ' ' referendum  on  the  question  of  establishing  such  a soil  and  water 

district.  If  the  majority  of  all  land  representatives  voting, 

vote  in  favor  cf  the  establishment  of  such  district,  the 
Commission  at  once  declares  such  district  established.  However, 
if  a majority  of  those  voting  do  not  vote  in  favor  of  the  district, 
it  shall  be  declared  lost,  and  the  Commission  may  not  call  for 
another  referendum  until  after  two  years  has  passed. 

The*  disestablishment  of  a district,  like  the  establishment, 
must  be  provided  for  by  statute.  If  no  procedure  is  provided,  a 
district  once  established  properly,  may  not  be  disestablished. 

See  State  ex  rel.  Davidson  v.  Mo.  State  Life  Insurance  Co., 

228  Mo.  App.  3 85  and  Opinion  of  Attorney  (tenoral,  No.  72,  to 
Honorable  William  J.  Esely,  April  3»  19o3#  which  is  enclosed. 

The  legislature  has  provided  for  a method  to  disestablish 
soil  and  water  districts  in  Section  278. 150,  RSMo,  which  pro- 
vides as  follows: 

"1.  The  state  soil  and  water  districts  com- 
mission upon  receiving  at  any  time  a petition 
for  the  disestablishment  of  any  soil  and  water 
district,  said  petition  being  signed  by  not 
less  than  twenty-five  land  representatives  in 
each  township  within  the  area  covered  by  the 
petition,  shall  presently  call  for  and  conduct 
within  that  district  a referendum  upon  the 
disestablishment  of  that  district;  and  if  a 
majority  of  the  land  representatives  voting  in 
this  referendum  do  vote  in  favor  of  the  dis- 
establishment, the  soil  and  water  commission 
shall  declare  that  district  to  be  disestablished, 
and  the  soil  and  water  supervisors  of  that  dis- 
trict may  not  thereafter  enter  into  any  contracts 
or  agreements  on  behalf  of  that  district." 

It  is  clear  from  the  statute  that  there  is  no  requirement 
for  a hearing  to  determine  whether  a general  desire  favoring 
disestablishment  exists  prior  to  calling  and  conducting  a 
referendum  upon  disestablishment.  The  commission  is  not  given 
such  discretion.  The  calling  of  the  referendum  must  presently 
follow  the  receipt  of  the  petition. 
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It  is  also  clear  that  such  a referendum  for  disestablish- 
ment must  be  called,  whenever  a proper  petition  for  disestablish- 
ment is  received.  There  is  no  waiting  period  after  a referendum 
in  which  disestablishment  did  not  receive  a majority  of  the  votes 
of  the  land  representatives  voting  within  which  another 
referendum  for  disestablishment  may  not  be  conducted. 

The  two  year  waiting  period  between  referendums  for 
establishment  of  a district  does  not  apply  to  referendums  for 
disestablishment  of  a district.  It  is  limited  only  to  unfavor- 
able voting  upon  the  establishment  of  a district.  A petition 
for  disestablishment  may  be  filed  with  the  Commission  "at  any 
time"  and  the  Commission  is  then  required  to  call  and  conduct 
a referendum  presently. 

Therefore,  it  is  the  opinion  of  this  office  that  under 
Section  278.150,  RSMo . Cum.  Supp.  1963*  (l)  A public  hearing 
is  not  required  after  a petition  for  disestablishment  of  a 
soil  and  water  district  is  received  by  the  Missouri  Soil  and 
Water  Districts  Commission;  (2)  There  is  no  required  waiting 
period  between  referendum 0 for  disestablishment  of  soil  and 
water  districts.  They  are  to  be  called  presently  any  time  a 
petition  for  disestablishment  is  received  by  the  Commission. 

I am  also  enclosing  a petition  heading  for  the  disestablish- 
ment of  a Soil  and  Water  District  as  per  your  request. 

Very  truly  yours. 


JBP/dg 

Enclosures 


TH6HA3  P:  ggPBWff 

Attorney  General 


Opinion  No.  326 
Answered  by  Letter  (Burch) 


Honorable  Rolin  T,  Bo ul ware 
Prosecuting  Attorney 
Shelby  County  Courthouse 
Shelbyvllle,  Hlssouri 

Dear  Siri 

This  is  in  answer  to  your  inquiry  of  September  18, 
1964,  as  to  whether  or  not  there  must  be  a separate 
polling  place  in  each  of  the  six  districts  of  the 
Clarence  Nursing  Home  District. 

We  believe  that  the  applicable  statutory  provisions 
are  as  follows t 


Section  198*280,  Paragraph  1,  RSMo.  Cum.  Supp.  1963* 


"1.  After  the  nursing  home  district 
has  been  declared  organized,  the 
declaring  county  oourt  shall  divide 
the  district  into  six  election  dis- 
tricts as  equal  in  population  as 
possible,  and  shall  by  lot  number 
the  districts  from  one  to  six  inclu- 


sive. The  county  court  shall  cause 
an  election  to  be  held  in  the  nursing 
home  district  within  ninety  days  af- 


ter the  order  establishing  the  nurs- 
ing home  district  to  elect  nursing 
home  district  directors.  The  elec- 
on 
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^■^ctprs,  one  from  each  district. 

The  director  elected  from  district 
number  one  shall  serve  a term  of 
one  year , the  director  elected  from 
district  number  two  shall  serve  a 
term  of  two  years,  the  director 
elected  from  district  number  three 
shall  serve  a term  of  three  years, 
the  director  elected  from  district 
number  four  shall  serve  a term  of 
four  years,  the  director  elected 
from  district  number  five  shall 
serve  a term  of  five  years,  and  the 
director  elected  from  district  num- 
ber six  shall  serve  a term  of  six 
year 8 j thereafter,  the  terms  of  all 
directors  shall  be  six  years.  All 
directors  shall  serve  until  their 
successors  are  elected  and  qualified. " 
(Emphasis  added). 

Section  198.250,  RSMo.  Cum.  Supp.  19631 


"Notice  of  the  election  shall  be 
given  by  publication  on  three  separate 
days  in  one  or  more  newspapers  having 
general  circulation  within  the  ter- 
ritory, the  first  of  which  publica- 
tions shall  be  not  less  than  thirty 
days  prior  to  the  date  of  the  election, 
and  by  posting  notices  In  ten  of  the  most 
public  places  in  the  territory,  and  in 
case  no  newspaper  has  a general  circu- 
lation in  the  territory,  the  notices 
shall  be  so  posted  in  fifteen  of  the 
most  public  places  therein,  not  less 
than  thirty  days  prior  to  the  date  of 
the  election.  Each  notioe  shall  state 
briefly  the  purpose  of  the  election, 
setting  forth  the  proposition  to  be 
voted  upon,  form  of  ballot  to  be  used 
at  the  election,  a description  of  the 
territory,  set  forth  the  election  prg- 
ZlD-y-ia.  ?jd  ^B.iCTate..thc  polling  ~ 
places  therefor.  The  notice  shall  fur- 
ther state  that"  any  district  upon  its 
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establishment  shall  have  the  powers, 
objects  and  purposes  provided  by 
sections  196.200  to  198*350,  and 
shall  have  the  power  to  levy  a proper- 
ty tax  not  to  exceed  fifteen  cents  on 
the  one  hundred  dollars  valuation ." 

(Emphasis  added) 

We  do  not  note  any  court  oases  construing  these  two 
statutory  provisions.  However,  we  assume  that  the  county 
court  has  met  the  mandate  of  Section  198.280  by  establishing 
8 lx  election  districts  as  nearly  equal  in  population  as  pos- 
sible. From  the  above  statutory  language  it  should  be  noted 
that  one  election,  not  six  elections.  Is  contemplated  and 
further,  it  appears  that  these  provisions  authorize  the 
designation  of  "election  precincts"  and  "polling  plaoes"  on 
a discretionary  basis. 


Xoura  very  truly, 

■jMM'yrTOMaaegw 


Attorney  General 


ELECTIONS : County  Clerk  cannot  require  application 

BALLOTS:  for  absentee  ballot  to  be  sworn  to. 

ABSENTEE  BALLOTS: 

COUNT!  CLERK:  * 

AFFIDAVITS : 

i 


OPINION  NO.  327 


October  13,  1964 


Honorable  Virgil  Conkling 
Prosecuting  Attorney 
Wayne  County 
Fiedmont,  Missouri 

Dear  Mr.  Conkling: 


FI  LED 

3^7 1 


Tour  letter  of  September  18,  1964,  requests  an  opinion 
concerning  applications  for  absentee  ballots. 


Tour  letter,  in  part,  states: 

"Section  112.030,  Revised  Statutes  of 
Missouri,  1961,  charges  the  County 
Clerk  with  the  task  of  ascertaining 
the  right  of  each  applicant  to  vote 
at  such  election,  by  'examination  of 
the  records,  or  otherwise'.  In  the 
absence  of  permanent  registration 
there  was  no  election  records,  as  such, 
to  examine . " 


Tou  ask  if  the  county  clerk  is  authorized  to  require 
applications  for  absentee  ballots  to  be  verified.  Section 
112.020,  RSMo  1959*  provides: 

"Application-for  ballot  made  in  person 
or  by  mail.-WUiy  elector  as  defined  in 
the  foregoing  section  expecting  to  be 
absent  from  the  county  of  his  residence 
on  the  day  of  the  election,  or  expecting 
to  be  prevented  through  illness  or 
physical  disability  from  personally  going 
to  the  polls  to  vote  on  election  day, 
within  thirty  days  next  before  the  date 


Honorable  Virgil  Conkling 


of  the  election  and  up  to  six  o* clock 
p.m.  on  the  day  before  any  election, 
may  make  application  in  person,  or  by 
mail,  to  the  county  clerk  or,  where 
existing,  to  the  board  of  election  com- 
missioners, or  other  officer  or  officers 
charged  with  the  duty  of  furnishing 
ballots  for  the  election  in  his  voting 
precinct,  for  an  official  ballot  for  the 
precinct  to  be  voted  at  the  election. 

In  the  event  the  elector  recovers  from 
his  illness  or  physical  disability 
sufficiently  to  permit  him  to  present 
himself  at  the  proper  polling  place 
for  the  purpose  of  casting  his  ballot, 
or  in  the  event  the  elector,  having 
expected  to  be  absent,  is  in  the  county 
of  his  residence  on  election  day,  the 
absentee  ballot  cast  by  the  elector 
shall  be  void,  and  the  elector  shall 
notify  the  county  clerk  of  the  removal 
of  the  disability  before  six  o* clock 
p.m.  on  the  day  following  the  lay  of 
election. " 

It  will  be  noted  that  an  elector  may  make  application 
either  in  person  or  by  mail,  and  that  the  application  should 
contain  a statement  concerning  his  expected  absence  from 
the  county  or  the  facts  relative  to  his  illness.  There  is 
no  requirement  that  the  statement  be  verified. 

Section  112.030,  RSMo,  (Cum.  Supp.  19-3)  requires 
that  the  application  may  be  made  on  a blank  furnished 
by  the  county  clerk  or  in  writing  sent  by  first-class 
mail.  It  provides  further  that  the  county  clerk  shall  fur- 
nish the  elector  with  the  ballet  after  ascertaining  his 
right  to  vote  and  that  the  county  clerk  shall  not  famish 
the  ballot  to  anyone  not  lawfully  entitled  to  vote . 

Again,  there  is  no  requirement  that  the  written  applies 
tion  shall  be  verified  or  if  he  applies  in  person  that  he  be 
questioned  under  oath.  No  precise  method  is  outlined  as  to 
how  the  determination  shall  be  made  concerning  his  right 
to  vote  other  than  "examining  the  records". 
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This  means  that  the  county  clerk  should  make  any 
investigation  that  he  deems  necessary  and  should  not 
furnish  the  elector  with  the  absentee  ballot  if  the 
clerk  determines  that  the  applicant  is  not  "lawfully 
entitled  to  vote". 

Under  Section  11472,  RSMo  1939*  the  applicant  for  an- 
absentee  ballot  was  required  to  sign  an  affidavit,  verify- 
ing the  facts  in  his  application. 

The  repeal  by  the  Legislature  of  this  requirement 
evidences  an  unmistakable  intent  by  the  Legislature  to 
eliminate  the  requirement  that  the  application  for  an 
absentee  ballot  must  be  verified  by  affidavit  of  the 
applicant. 

Under  Section  112.050  no  charge  can  be  made  for  the 
acknowledgment  of  affidavits  prescribed  in  Chapter  112 ? 
RSMo.  Therefore,  if  the  county  clerk  or“electlon  board 
couTi  make  a rule  requiring  an  affidavit,  a charge  could 
be  made  by  the  notary  public  for  the  affidavit  which  is 
not  "prescribed"  in  such  chapter.  This  obviously  would 
be  contrary  to  the  intent  of  this  chapter  - that  no  charge 
for  affidavits  should  be  made.  This  is  a further  reason 
indicative  of  the  legislative  intent  to  eliminate  the 
affidavit. 

If  the  elimination  of  this  affidavit  from  the  appli- 
cation seems  to  indicate  a relaxation  of  precautionary 
measures,  we  wish  to  point  out  that  Section  112. 040,  RSMo 
1959*  requires  that  the  absentee  voter  return  the  ball  t 
in  an  official  envelope  containing  an  affidavit  wherein 
the  elector  swears  that  he  is  lawfully  entitled  to  vote, 
the  reason  why  he  cannot  vote  on  election  day  and  other 
pertinent  facts  concerning  his  eligibility  to  vote. 

Section  112. 040,  RSMo  1959*  provides: 

"Official  to  initial  ballots  and  enclose 
in  envelopes  for— transmission  to  voter- 
form  of  envelope— official* s affidavit. ~ 

It  shall  be  the  duty  of  the  county  clerk 
or  board  of  election  commissioners  or 
other  officer  or  officers  as  aforesaid  to 
write  upon  such  ballot  or  ballots  his  or 


Honorable  Virgil  Conkling 


their  initials,  and  enclose  such  ballot 
or  ballots  in  an  envelope  unsealed  to  be 
furnished  by  such  clerk  or  other  proper 
officials;  which  envelope  shall  bear  the 
name,  official  title  and  post  office 
address  of  such  officer  or  officers,  and 
upon  the  other  side  a printed  affidavit 
in  substantially  the  following  form: 

"State  of \ 

' ss. 

"County  of ' 


"I,  do  solemnly  swear 

that  I am  a resident  of  the 

precinct  of  the  town  or  city  of 

or/of  the ward  in  the  town 

or  city  of residing  at 

in  said  town  or  city 

in  the  county  of and  state 

of  Missouri,  or/ that  I am  a resident  of 

the precinct  of 

township  in  the  county  of and 

state  of  Missouri,  and  not  living  in  a town 
or  city,  that  I have  been  a resident  of 

such  ward  or  precinct  for months 

last  past;  that  I am  lawfully  entitled  to 

vote  in  such  ward  or  precinct  at  the  

election  to  be  held  on  

; that  on  account  of 

(Absence  from  the  county  of  my^esidence, 
illness  or  physical  disability) 

I expect  to  be  prevented  from  going  to  the 
polls  to  vote  on  such  election  day. 


"I  further  swear  that  I marked  the  enclosed 
ballot  in  secret,  and  that  I have  not  voted 
and  will  not  vote  elsewhere,  or  otherwise 
than  by  this  ballot  at  this  election. 


"Subscribed  and  sworn  to  before  me,  an 
officer  duly  authorized  under  the  laws  of 
this  state  to  administer  oaths,  this  .... 
day  of A.D 

■ i* 
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and  I hereby  certify  that  the  affiant 
has  exhibited  the  enclosed  ballot  to  me 
unmarked,  and  that  he  then  in  my 
presence,  and  in  the  presence  of  no 
other  person  and  such  manner  that  I 
could  not  see  his  vote,  marked  such 
ballot  and  enclosed  and  sealed  same  in 
this  envelope  without  my  seeing  or 
knowing  his  vote,  and  that  the  affiant 
was  not  solicited  or  advised  by  me  to 
vote  for  or  against  any  candidate  or 
proposition. 


^(Official  capacity)11' 

If  the  elector  falsely  swears  to  this  affidavit,  he 
may  be  prosecuted  under  Section  112.110  for  the  commission 
of  a felony. 


CONCESSION 

It  is  the  opinion  of  this  office  that  an  elector  may 
apply  for  an  absentee  ballot,  either  by  mail  or  in  person, 
that  the  county  clerk  is  not  authorized  to  require  the 
application  to  be  verified  by  affidavit  of  the  applicant, 
that  it  is  the  duty  of  the  county  clerk  to  ascertain  if 
the  elector  is  legally  entitled  to  vote  by  such  means  as 
are  reasonable  and  necessary,  and  that  if  the  elector 
falsifies  the  required  official  affidavit  on  the  envelope 
containing  his  ballot,  he  may  be  prosecuted  as  provided  by 
Section  112.110,  RSMo  1959* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  6.  Hampton  Stevens. 


Yours  very  truly. 


”»  ^ — ' 


THOMAS  F.  EACJLETON- 
Attorney  General 


ELECTION: 


Third  Class  counties  without  voting 
machines  are  not  required  to  print  and 
SAMPLE  BALLOTS:  distribute  sample  ballots  in  General 

Elections . 


OPINION  NO,  328 

September  29,  1964 


Honorable  Earl  L.  Veatch 
Prosecuting  Attorney 
Lewis  County  Courthouse 
Montlcello,  Missouri 

Dear  Mr.  Veatch: 

In  your  letter  of  September  19,  1964,  you  inquire  as  to 
the  necessity  for  the  printing  of  sample  ballots  for  the 
General  Election  held  on  the  Tuesday  succeeding  the  first 
Monday  of  November  of  even  numbered  years. 

Lewis  County  is  a county  of  the  third  class  and  does  not 
have  voting  machines.  It  is  our  opinion  therefore  that  Chapter 
111,  RSMo  1959,  is  applicable.  This  chapter  provides  that  in 
General  Elections  the  county  shall  furnish  ballots  and  it  pro- 
vides the  form  thereof.  We  find  no  provision  applicable  to 
these  facts  that  requires  the  county  to  print  and  distribute 
sample  ballots  in  General  Elections. 


CONCLUSION 


Therefore,  we  are  of  the  opinion  that  third  class  counties 
without  voting  machines  are  not  required  to  print  and  distribute 
sample  ballots  in  General  Elections. 

The  foregoing  opinion  which  I hereby  approve,  was  prepared 
by  my  assistant,  Clyde  Burch. 


Yours  very  truly. 

Attorney  General 
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BONDS: 

COUNTY  COURT: 

OFFICE  SPACE: 

PUBLIC  ADMINISTRATOR: 


. County  court  la  not  required  to 

but  may  furnish  an  outgoing  public 
administrator  with  an  office. 


2.  County  court  has  no  obligation  to 
pay  the  bond  premium  of  incumbent 
or  outgoing  public  administrator. 


November  10,  1964 


OPINION  NO.  331 


Honorable  Don  E.  Burrell 
Prosecuting  Attorney 
Greene  County 

Springfield,  Missouri  65802 
Dear  Mr.  Burrell: 

Your  recent  request  for  an  opinion  raised  two  questions 
concerning  public  administrators. 

Your  first  question  may  be  restated  as  follows: 

Does  the  county  court  have  an  obligation  to 
provide  an  office  for  an  outgoing  public 
administrator  during  the  course  of  the  year 
within  which  he  can  wind  up  matters  pending 
after  his  successor  in  office  has  qualified? 

Section  473. 767*  RSMo,  permits  a public  administrator, 
who  was  defeated  or  did  not  run  for  re-election,  one  year  after 
his  successor  has  qualified  within  which  to  file  his  final  set- 
tlement of  estates  in  his  charge  as  public  administrator.  It 
is  to  be  noted  that  the  one  year  period  is  permissive  rather 
than  mandatory.  An  outgoing  public  administrator  may  settle 
up  at  any  time  before  the  one  year  period  expires. 

There  is  a general  statute  concerning  the  duty  of  the 
county  to  provide  office  space  for  county  officers.  It  is  Sec- 
tion 49.510,  RSMo,  which  provides: 

"It  shall  be  the  duty  of  the  county  to  provide 
offices  or  space  where  the  officers  of  the  county 
may  properly  carry  on  and  perform  the  duties 
and  functions  of  their  respective  offices. 

Said  county  shall  maintain,  furnish  and  equip 
said  offices  and  provide  them  with  the  neces- 
sary stationery,  supplies,  equipment,  ap- 
pliances and  furniture,  all  to  be  taken  care 
of  and  paid  out  of  the  county  treasury  of  said 
county  at  the  time  and  in  the  manner  that  the 
county  court  may  direct." 


Honorable  Don  E.  Burrell 


-2- 


November  9*  1964 


However,  with  regard  to  public  administrators,  the  Legis- 
lature has  enacted  a special  statute  regarding  office  space. 
Section  473.737*  RSMo.  This  statute  provides  for  such  office  if 
there  is  space  available  in  the  courthouse  and  only  when  the 
court  is  of  the  opinion  that  the  business  is  such  as  to  reasonably 
require  a separate  office  as  a public  convenience.  Section 
473.737  provides  as  follows: 

"Each  public  administrator  elected,  as  now  or  as 
hereafter  provided  for  in  sections  473.730  to 
473.767*  is  hereby  declared  to  be  an  officer 
for  the  county  in  which  he  is  elected  and  for 
the  city  of  St.  Louis,  if  elected  therein.  The 
county  courts  of  each  county  in  this  state  shall 
make  suitable  provision  for  an  office  for  the 
public  administrator  in  the  courthouse  of  the 
county  if  suitable  space  may  be  had  for  same,  and 
shall  be  provided  as  soon  as  the  county  court 
shall  be  of  the  opinion  that  the  business  in 
charge  of  the  public  administrator  is  such  as 
to  reasonably  require  a separate  office  for  the 
convenience  of  the  public.  The  public  adminis- 
trator of  the  city  of  St.  Louis  shall  have 
suitable  and  convenient  offices  provided  for  him 
in  the  civil  courts  building  by  said  city." 

It  is  a general  rule  of  statutory  construction  that  special 
statutory  provisions  prevail  over  general  broad  provisions. 

Baker  v.  Goodman,  364  Mo.  1202,  274  SW2d  293.  Where  two  statutes 
relate  to  the  same  subject,  they  must  be  read  together,  and  pro- 
visions of  one  having  special  application  to  a particular  subject 
are  to  be  deemed  qualifications  of  or  exceptions  to  the  other  act 
in  its  general  terms.  Veal  v.  City  of  St.  Louis,  365  Mo.  836, 

289  SW2d  7. 

Therefore,  the  special  provisions  regarding  offices  for 
public  administrators  found  in  Section  473.737*  RSMo,  prevails 
over  the  general  provisions  for  county  officers'  offices  found 
in  Section  49.510,  RSMo.  The  county  court  has  no  duty  to  furnish 
the  public  administrator  an  office.  The  county  court  need  only 
furnish  the  public  administrator  an  office  if  there  is  space 
available  in  the  courthouse  and  if  the  court  is  of  the  opinion 
that  the  work  load  is  such  that  it  would  be  a public  convenience 
to  grant  him  such  office. 

It  is  the  opinion  of  this  office  that  Section  473.737*  RSMo., 
applies  not  only  to  the  incumbent  public  administrator  but  also  to 
his  predecessor  during  the  one  year  period  he  is  allotted  to  make 
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his  final  settlement.  Certainly  the  Legislature  did  not  intend 
that  the  county  court  have  a greater  obligation  with  respect 
to  furnishing  office  space  to  the  outgoing  public  administrator 
than  to  the  incumbent.  Therefore,  the  county  court  is  not  re- 
quired to  furnish  the  outgoing  public  administrator  with  an 
office  during  the  period  he  has  to  settle  his  estates.  However, 
the  county  court  may  furnish  him  an  office  if  space  is  available 
in  the  courthouse  and  if  it  finds  that  the  public  convenience 
so  requires. 

Your  second  question  reads  as  follows: 

"I  would  also  like  your  opinion  as  to  whether  or 
not  the  County  Court  has  the  obligation  to  pay  the 
bond  premium  required  by  a Public  Administrator 
and  whether  the  County  Court  would  be  required  to 
pay  the  bond  premium  to  cover  the  outgoing  Public 
Administrator  during  the  year  which  he  has  to  wind 
up  his  affairs  if  the  Court  does  have  this  obliga- 
tion." 

We  are  enclosing  a copy  of  an  opinion  of  this  office  to 
Honorable  James  D.  Clemens  under  date  of  April  10,  19^1,  which 
answers  your  question.  The  opinion  concludes  that  "the  County 
Court  is  not  authorized  to  pay  the  premium  on  the  bond  required 
of  a public  administrator."  This  opinion  applies  to  outgoing 
public  administrators  as  well  as  incumbents.  The  Legislature  did 
not  intend  that  the  outgoing  public  administrator  be  placed  in 
a better  position  than  the  incumbent. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that:  (l)  The 
county  court  is  not  required  to  but  may  furnish  an  outgoing  public 
administrator  with  an  office  during  the  course  of  the  year  that 
he  has  to  wind  up  matters  pending  after  his  successor  in  office 
has  qualified  if  there  is  space  available  in  the  courthouse  and 
if  the  public  convenience  so  requires;  (2)  The  county  court  has  no 
obligation  to  pay  the  bond  premium  of  Incumbent  public  administrator 
or  of  the  outgoing  public  administrator. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Jeremiah  D.  Finnegan. 

Yours  very  truly. 


Attorney  General 


BANKS : 

LIQUIDATION  PROCEEDINGS: 
DIVISION  OF  FINANCE: 
COMMISSIONER  OF  FINANCE: 


The  Division  of  Finance  may  in  its 
discretion  properly  advise  the  FDIC 
not  to  pay  certain  claims  of  corporate 
depositors  asserted  against  the 
FDIC  when  an  officer  or  debtor  of 
a bank  in  liquidation  has  a financial 
interest  in  such  corporate  depositor. 


OPINION  NO.  338 


November  2,  1964 


Honorable  Robert  B.  Mackey 
Commissioner,  Division  of  Finance 
State  of  Missouri 
12th  Floor,  Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Mackey: 

You  have  requested  an  official  opinion  of  this  office 
on  the  question  of  whether  the  Division  of  Finance  may 
properly  refuse  to  release  deposits  of  corporations  in  a 
bank  or  trust  company  which  is  in  the  process  of  liquidation 
in  the  hands  of  the  Division  of  Finance,  in  cases  where  persons 
having  substantial  interests  in  those  depositor  corporations 
are  directors  or  borrowers  of  the  bank  or  trust  company  in 
liquidation.  The  bank's  deposits  are  insured  by  the  Federal 
Deposit  Insurance  Corporation.  We  understand  that  by  the 
terms  "release"  and  "refusal  to  release"  you  mean  advising 
the  Federal  Deposit  Insurance  Corporation  either  to  pay 
or  not  to  pay  certain  claims  of  depositors  asserted  against 
the  FDIC. 

Liquidation  of  banks  and  trust  companies  by  the  Division 
of  Finance  is  governed  by  Chapter  361,  RSMo  1959.  Section 
361.300  authorizes  the  finance  commissioner  to  take  possession 
of  the  business  and  property  of  a bank  or  trust  company 
under  certain  circumstances.  Section  361.510  provides  that 
the  commissioner  shall  notify  all  persons  who  may  have 
claims  against  the  bank  or  trust  company  to  present  such 
claims  to  him  with  proper  proof  thereof  within  four  months 
from  the  date  of  the  notice.  Section  361.340  provides 
that  the  commissioner  shall  not  later  than  thirty  days  after 
the  time  has  expired  to  file  objections  to  the  claims,  approve 
or  reject  every  claim  to  which  objections  are  not  still  pending. 
Section  361.570  provides  for  dividends  to  be  paid  by  the 
commissioner  on  the  order  of  the  Circuit  Court  to  creditors 
from  funds  remaining  in  the  commissioner's  hands. 
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Novembe.r  2,  1964 


The  background  of  your  inquiry  is  that  a director  of 
a bank  in  liquidation  is  the  principal  stockholder  in  a 
corporation  with  a deposit  in  the  bank,  and  that  there  are 
other  corporate  depositors  in  which  several  of  the  bank's 
debtors  axe  substantially  interested.  Your  question  concerns 
a situation  that  arises  prior  to  the  time  for  filing 
claims  in  the  Circuit  Court  liquidation  proceedings  outlined 
above.  You  ask  about  the  legality  of  refusing  to  release 
certain  deposits;  that  is,  advising  the  PDIC  not  to  pay 
certain  claims  asserted  against  it  until  after  the  liability 
of  directors  and  debtors  with  financial  Interests  in  the 
corporate  depositors  has  been  determined. 

We  feel  that  the  commissioner  has  the  discretion  to 
advise  the  FDIC  either  to  pay  or  not  to  pay  certain  claims 
of  depositors.  The  claims  of  officers  and  stockholders 
as  depositors  in  the  assets  of  an  Insolvent  bank  are 
accorded  the  same  rights  as  other  depositors  similarly 
situated.  Therefore,  innocent  officers  or  stockholders 
of  a bank  are  entitled  to  be  paid  as  depositors  in  the 
distribution  of  its  assets;  however,  the  liquidation 
proceedings  are  in  equity  and  the  claims  of  officers  or 
stockholders  whose  wrongdoing  or  mismanagement  has 
contributed  to  the  insolvency  of  the  bank  may  be  postponed 
until  satisfaction  of  the  claims  of  other  depositors.  One 
of  the  primary  duties  of  the  commissioner  is  to  protect 
innocent  depositors. 

The  PDIC  after  paying  claims  against  it,  files  a 
claim  in  the  liquidation  proceedings.  Those  depositors 
who  have  not  been  paid  by  the  FDIC  may  likewise  file  their 
claims.  When  the  time  arises  for  the  commissioner  to 
either  accept  or  reject  claims  pursuant  to  the  cited 
statutes,  it  may  appear  that  the  claims  involved  ought 
to  be  paid.  If  so,  the  commissioner  may  so  advise  the  FDIC 
and,  as  we  understand  the  situation,  the  PDIC  would  pay 
those  claims.  However,  at  the  time  for  approval  or 
rejection  of  claims  by  the  commissioner,  it  still  may  not 
appear  that  the  claims  should  be  paid  and  the  commissioner 
has  the  right  to  reject  claims  if  he  doubts  the  Justice 
or  validity  thereof.  Section  361.540(3),  RSMo. 

Since  the  statute  accords  such  discretion  to  the 
commissioner  of  finance,  it  is  certainly  consonant  with 
this  discretion  for  the  commissioner  to  advise  the  PDIC 
concerning  the  payment  of  claims  against  the  PDIC  asserted 
by  depositors. 
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November  2,  1964 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  Division 
of  Finance  may  in  its  discretion  properly  advise  the 
FDIC  not  to  pay  certain  claims  of  corporate  depositors 
asserted  against  the  FDIC  when  an  officer  or  debtor  of  a 
bank  In  liquidation  has  a financial  Interest  in  such 
corporate  depositor. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant  Donald  L.  Randolph. 

Very  truly  yours. 


THOMAS  F.  EAGLET 
Attorney  General 


Opinion  No.  340 


November  6,  1964 


Honorable  William  G.  McCaffree 
Prosecuting  Attorney 
Vernon  County 
Reed  Building 
Nevada,  Missouri 

Dear  Mr.  McCaffree: 

This  is  in  answer  to  your  recent  request  for  an 
official  opinion  of  this  office,  which  asks  four  questions 
relating  to  the  abolition  of  the  township  fora  of  government. 

Section  65.620,  RSMo  Supplement,  1963*  is  controlling, 
and  reads  as  follows: 

”1,  Whenever  any  county  abolishes 
township  organization  the  county 
treasurer  and  ex-officio  collector 
shall  immediately  settle  his  accounts 
as  treasurer  with  the  county  court 
and  shall  thereafter  perform  all 
duties,  exercise  all  powers,  have  all 
rights  and  be  subject  to  all  liabili- 
ties imposed  and  conferred  upon  the 
county  collector  of  revenue  under 
chapter  52  RSMo  until  the  first  Monday 
in  March  after  the  general  election 
next  following  the  abolishment  of 
township  organization  and  until  a 
collector  of  revenue  for  the  county 
is  elected  and  qualified.  The  person 
elected  collector  at  the  general 
election  as  aforesaid,  if  said  election 
is  not  one  for  collector  of  revenue 
under  chapter  52  RSMo,  shall  serve 
until  the  first  Monday  in  March  follow- 
ing the  election  and  qualification  of 


Honorable  William  0.  McCaffree 


a collector  of  revenue  under  chapter 
52  RSMo.  Upon  abolition  of  township 
organization  a county  assessor  and 
county  treasurer  shall  be  appointed 
to  serve  until  the  expiration  of  the 
terms  of  such  officers  pursuant  to 
chapters  53  and  54  RSMo. 

”2.  Upon  abolition  of  township  or- 
ganization, title  to  all  property  of 
all  kinds  theretofore  owned  by  the 
several  townships  of  the  oounty  shall 
vest  in  the  county  and  the  county 
shall  be  liable  for  all  outstanding 
obligations  and  liabilities  of  the 
several  townships. 

"3.  The  terms  of  office  of  all  town- 
ship officers  shall  expire  on  the 
abolition  of  township  organization 
and  the  township  trustee  of  each 
township  shall  immediately  settle  his 
accounts  with  the  county  clerk  and 
all  township  officers  shall  promptly 
deliver  to  the  appropriate  county 
officers,  as  directed  by  the  oounty 
court,  all  books,  papers,  records  aid 
property  pertaining  to  their  offices." 

Your  first  question  asks: 

"Shall  the  Township  Collectors  now 
holding  office  complete  their  duties 
under  Sec.  65-460  RS  1959*  making 
their  final  settlement  in  March  of 
the  following  year?" 

This  must  be  answered  in  the  negative  as  Subsection  3 
of  the  above  quoted  Section  provides  that  "The  terms  of 
office  of  all  township  officers  shall  expire  on  the  aboli- 
tion of  township  organization  . . . ."  Therefore,  the 
township  collectors  duties  end  on  the  abolition  of  the 
township  organization.  The  provisions  in  Subsection  1 of 
Section  65.620,  RSMo  Supplement, 1963  referring  to  March 
relate  to  the  county  collector  and  does  not  pertain  to  the 
township  collectors. 


-2- 


Honorable  William  0.  McCaffree 


Your  second  and  third  questions  read  as  follows: 

"I  interpret  Sec.  65-620  to  mean  that 
the  County  Court  will  immediately  ab- 
sorb all  assets  and  liabilities  of 
Townships . 

"One  Township  has  a $10,000  bond  issue 
voted  April,  1963*  in  which  the  levy 
is  45^  on  the  one  hundred  dollar  valua- 
tion to  be  paid  off  in  1968.  Shall 
this  Indebtedness  be  absorbed  by  the 
County  if  the  issue  passes  or  continue 
to  be  an  obligation  of  the  Township 
should  County  Form  of  Government  be 
voted?” 

As  provided  for  by  Subsection  2 of  Section  65. 620,  RSMo 
Supplement,  1963*  the  County  Court  will  immediately  absorb 
all  assets  and  outstanding  liabilities  of  the  townships. 

This  subsection  reads  in  part,  that  "Upon  abolition  of 
Township  organization,  title  to  all  property  of  . . . the 
several  townships  . . . shall  vest  in  the  county  . . . ." 
Further,  in  this  Subsection,  it  1b  provided  that  "the  county 
shall  be  liable  for  all  outstanding  obligations  and  liabilities 
of  the  several  townships.”  Therefore,  the  county  shall  absorb 
the  Indebtedness  of  the  township  when  it  is  abolished. 

Your  fourth  question  asks: 

"Does  the  present  County  Treasurer  & 

Ex-Officio  [collector]  serve  as  Col- 
lector of  Revenue  even  though  defeated 
in  the  General  Election  the  same  day 
that  Township  Organization  is  abolished?" 

This  question  is  answered  affirmatively  in  that  Sub- 
section 1 of  Section  65.620,  RSMo  Supplement,  I963  specifi- 
cally provides  that  when  a county  abolishes  the  township 
organization,  the  person  serving  as  "the  county  treasurer 
. . . shall  immediately  settle  his  accounts  as  treasurer 
. . . and  shall  thereafter  perform  all  duties,  exercise  all 
powers,  have  all  rights  and  be  subject  to  all  obligations 
imposed  and  conferred  upon  the  county  collector  of  revenue 
. . . until  the  first  Monday  in  March  after  the  general 
election  next  following  the  abolishment  of  township  organization 
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and  until  a collector  of  revenue  for  the  county  is 
elected  and  qualified." 

Very  truly  yours. 


TEVdfi 


Attorney  General 


INSURANCE: 


Articles  of  Incorporation  of  United  Mutual  Insurance 
Company. 


Opinion  No . 342 


October  1 6,  1964 


Honorable  Ralph  H.  Duggins 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Duggins: 

By  letter  dated  September  30 » 1964,  you  requested  an 
opinion  from  this  office  pursuant  to  Section  377.170,  RSMo 
1959j  as  to  whether  documents  submitted  by  the  United  Mutual 
Insurance  Company  are  in  proper  legal  form  for  the  acceptance 
of  the  provisions  of  Sections  376.010  to  376.670,  RSMo  1959, 
by  a life  insurance  company  doing  business  on  the  assessment 
plan  under  Sections  377.010  to  377.190,  RSMo  1959.  These 
documents  consist  of  the  proposed  Articles  of  Incorporation, 
Minutes  of  Special  Meeting  of  Board  of  Directors  Meeting, 
Notice  to  Directors,  and  Certificate  of  Amendment. 


Section  377.170,  RSMo  195 9>  provides  that  the  articles 
of  incorporation  shall  be  amended  to  conform  to  Sections 
376.010  to  376.670,  RSMo  1959*  If  the  company  had  originally 
been  Incorporated  thereunder. 

Your  attention  is  directed  to  Article  IV,  paragraph  7 of 
the  proposed  Articles  of  Incorporation  which  provides  as  follows: 

"The  property  and  business  of  the  corpo- 
ration shall  be  managed  and  controlled  by 
the  Board  of  Directors  consisting  of  not 
less  than  seven  nor  more  than  thirteen 
persons,  who  shall  be  elected  at  each 
annual  meeting  of  shareholders.  Vacancies 
on  said  board  shall  be  filled  by  agreement 
of  a majority  of  the  directors  voting  on 
the  proposition.  A quorum  of  the  board  of 
directors  shall  consist  of  four." 


Honorable  Ralph  H.  Duggins 


The  above  quoted  provision  does  not  conform  with  that 
part  of  Section  376.060,  RSMo  1959*  which  provides  that  the 
charter  shall  set  forth! 

"(5)  The  manner  In  which  the  corporate 
powers  granted  by  sections  376.010  to 
376.670  shall  be  exercised,  showing  the 
number  of  directors,  will  oh  shall  not  be 
less  than  nine  or  more  than  twenty-one, 
their  powers  and  duties,  the  manner  of 
electing  them,  the  mode  of  filling  vacan- 
cies, and  such  other  particulars  as  may 
be  necessary  to  make  manifest  the  objects 
and  purposes  of  the  corporation,  and  the 
manner  In  whloh  It  Is  to  be  conducted. " 

In  order  to  conform  to  the  cited  statute,  Article  IV, 
paragraph  7 of  the  proposed  Articles  of  Incorporation  should 
disclose  the  exact  number  of  directors  to  be  chosen.  The 
number  must  be  not  less  than  nine  nor  more  than  twenty-one 
and  any  change  in  the  number  of  directors  will  have  to  be 
accomplished  by  an  amendment  to  the  Articles  of  Incorporation 
rather  than  by  a change  In  the  bylaws. 

Your  attention  Is  also  directed  to  Article  V of  the  pro- 
posed Articles  of  Incorporation  which  authorizes  the  Issuance 
of  1,000,000  shares  of  stook  at  a par  value  of  $1.00  each. 

It  Is  further  provided  that  200,000  shares  are  to  be  Issued  and 
sold  to  the  original  purchasers  for  $2.00  per  share  before  the 
corporation  shall  commence  business.  The  charter  does  not 
require  that  the  remaining  800,000  shares  be  issued  and  sold 
before  the  corporation  commences  business. 

The  provisions  of  Article  V of  the  proposed  Articles  of 
Incorporation  referred  to  above  do  not  conform  to  that  part  of 
Section  376.280,  RSMo  1959*  which  provides  In  part  that  no  Joint 
stock  or  stock  and  mutual  company  shall  commence  to  do  any 
business  unless  the  full  amount  of  capital  stock  and  surplus 
named  in  Its  charter  or  articles  of  association  has  been  paid  In. 

For  the  reasons  above  stated  the  legal  form  of  the  proposed 
Articles  of  Incorporation  of  the  United  Mutual  Insurance  Company 
Is  not  approved. 


Honorable  Ralph  H.  Dugglns 


The  foregoing  opinion,  whioh  1 hereby  approve,  was 
prepared  by  my  Assistant,  Thomas  J.  Downey. 

Yours  very  truly. 


TJD/dg 


ThoMas  'p.  eaoleton 

Attorney  General 


INSURANCE: 


Articles  of  Incorporation  of  Family  Benefit 
Life  Insurance  Company 


OPINION  NO.  343 


October  12,  1964 

* FILED 

3 Hr 3 

Honorable  Ralph  H.  Duggins 

Superintendent  

Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Duggins: 

By  letter  dated  September  30,  1964,  you  requested  an 
opinion  from  this  office  as  to  whether  documents  submitted 
by  the  Family  Benefit  Life  Insurance  Company  are  in  accord- 
ance with  Chapter  376  of  the  Statutes  and  are  not  incon- 
sistent with  the  constitution  and  laws  of  this  state  and  the 
United  States.  These  documents  consisted  of  an  executed 
copy  of  the  Declaration  of  Intention  of  the  original  incor- 
porators of  the  Family  Benefit  Life  Insurance  Company,  a 
copy  of  the  Articles  of  Incorporation  of  such  corporation 
to  be  formed  under  the  provisions  of  Chapter  376,  RSMo  1959* 
and  the  Publisher's  Affidavit  as  to  publication  of  said  Ar- 
ticles as  required  by  Section  376.070,  RSMo  1959. 

An  examination  of  the  documents  referred  to  in  the  pre- 
ceding paragraph  has  been  made  as  required  by  Section  37&.070, 
RSMo  1959,  and  it  is  the  opinion  of  this  office  that  the  same 
are  found  to  be  in  accordance  with  provisions  of  Chapter  376, 
RSMo  1959,  and  not  inconsistent  with  the  constitution  and  laws 
of  this  state  and  the  United  States. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Thomas  J.  Downey. 

Yours  very  truly. 


TJD:  mje 


TOM5T.  EAflLBTON 
Attorney  General 


CAMPAIGN  EXPENSES: 
ASSESSMENTS: 


Poilr- lea-  committee  assessments  are 
reporar.e  campaign  exoe'ees. 


Opinion  No.  3*+4 


November  30,  1964 


Mr.  James  A.  Dunn 

Assistant  Prosecuting  Atromey 

Joplin,  Missouri 

Dear  Mr . Darn : 


In  your  let  ter  of  Sep-* ember  27,  196^,  you  state  that 
republican  candidates  for  county  office  in  "a3per  bounty 
pay  an  assessment  to  the  "aster  County  Republican  Committee 
Fund  and  you  Inquire  as  to  whether  these  assessments  are 
campaign  expenditures,  as  contemplated  by  fcr.e  Corrupt  Practices 
Act,  so  that  they  should  be  recorded  In  the  recorder’s  office 
when  the  candidate  flies  bis  affidavit  of  campaign  expenses. 


It  is  our  view  that  your  question  involve?  an  inter- 
pretation of  Section  129.1.1),  RSMo  .*.959.  That  Section  reads 
as  follows : 


"Every  person  who  shall  be  a cand  ..date 
before  any  caucus  or  convention,  or  at 
any  primary  election,  or  at  any  election 
for  any  state,  county,  city,  township, 
district  or  munloital  office,  or  for 
senator  or  representative  tn  the  general 
assembly  of  Missouri,  or  for  senator  or 
representative  in  tne  Congress  of  the 
United  States,  aba^. wlthir  thirty  days 
after  the  election  held  to  fill  such 
office  or  place,  make  out  and  file  wi  *.r> 
the  officer  empowered  by  law  to  issue  the 
certificate  of  election  to  such  office  or 
place,  and  a duplicate  thereof  with  the 
recorder  of  deeds  for  the  county  In  which 
euch  candidate  resides,  a statement  in 
writing,  which  statement  and  duplicate 
shall  be  subscribed  and  sworn  to  by  such 
candidate  before  an  officer  authorized 
to  administer  oaths,  setting  forth  in 
detail  all  sums  of  money,  except  all  sums 
paid  for  act. ual  traveling  expenses,  in- 
cluding hete^.  or  lodging  bills,  contributed. 
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disbursed,  expended  or  promised  by 
him,  and,  to  the  best  of  his  knowledge 
and  belief,  by  any  other  persons  or 
person  in  his  behalf,  wholly  or  in  part, 
in  endeavoring  to  secure  or  in  any  way 
in  oonneotion  with  his  nomination  or 
election  to  such  office  or  place,  or  in 
oonneotion  with  the  election  of  any 
other  persons  at  said  election,  and 
showing  the  dates  when  and  the  persons 
to  whom  and  the  purposes  for  which  all 
such  sums  were  paid,  expended  or  promised. 

Such  statement  shall  also  set  forth  that 
the  same  is  as  full  and  explicit  ao 
affiant  is  able  to  make  it.  No  officer 
authorized  by  law  to  issue  commissions 
or  oertifioates  of  election  shall  insue 
a commission  or  certificate  of  elect-ion 
to  any  such  person  until  such  statement 
shall  have  been  so  made,  verified  and 
filed  by  such  persons  with  said  officer." 

The  language  of  the  above  section  is  general  and  inclu- 
sive and  it  does  not  purport  to  exclude  contributions  simply 
because  they  might  be  construed  to  be  assessments  rather  than 
voluntary  donations . It  should  further  be  noted  that  this 
seotion  uses  the  language  ''setting  forth  in  detail  all  sums 
of  money"  and  thereafter  expressly  excludes  "tx’avoling 
expenses"  only.  This  section  also  provides  that  campaign 
expenses  shall  be  reported  if  they  are  expended  "in  oonneotion 
with  the  eleotion  of  any  other  persons  at  said  election".  As 
we  understand  the  facts  of  your  case  it  is  admitted  that  such 
funds  are  so  used. 

As  to  what  constitutes  campaign  activity,  we  believe 
that  this  is  properly  defined  in  Norris  vs.  United  States, 
C.C.A,  Neb.,  86  F.2d  379,  382,  as  follows: 

"The  word  'campaign, ' when  applied  to  a 
personal  political  candidacy,  means 
all  the  things  and  necessary  legal  and 
factual  acta  done  by  the  candidate  and 
his  adherents  in  an  effort  to  obtain  a 
majority  or  plurality  of  the  votes  to 
be  oaat  in  any  eleotion  for  a public 
of floe.  In  short,  a campaign  for  a publlo 
office  in  a public  election  merely  and 
simply  means  running  for  office,  or 
candidacy  for  office,  as  the  word  is  used 
in  common  parlance  end  as  it  is  understood 
by  the  man  in  the  street . " 
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Mr.  James  A.  Dunn 


CONCLUSION 


Therefore,  we  believe  that  the  described  political 
committee  assessments  are  reportable  campaign  expenses. 

This  opinion,  which  I hereby  approve,  was  written  by 
my  Assistant,  Clyde  Burch. 


Very  truly  yours. 


Attorney  General 


Write-in  votes  must  be  counted  and  totaled 
without  regard  to  the  party  ticket  the  voter 
chances  to  use.  f 

Opinion  No . 345 


October  13,  1964 


Honorable  Thomas  0.  Pickett 
Prosecuting  Attorney  of  Grundy  County 
924  Main  Street 
Trenton,  Missouri 

Dear  Mr.  Pickett: 

This  is  in  answer  to  your  official  opinion  request 
concerning  the  counting  of  write-in  ballots  in  which  you  ask 
the  following  question: 

"The  specific  problem  is  whether  write-in 
ballots  for  the  same  person  on  the  Democratic, 

Republican  and  Independent  columns  of  the 
ballots  will  be  counted  as  a total  for  the 
benefit  of  said  person  whose  name  is  written  in 
or  whether  said  votes  will  be  counted  only 
separately  under  the  particular  party 
affiliation  for  which  cast." 

At  the  outset  of  this  opinion,  we  may  simply  state  that 
this  office  cannot  find  statutory  or  case  authority  which  would 
uphold  the  segregation  of  write-in  votes  as  Democratic,  Republican 
or  Independent  in  counting  the  total  votes  for  write-in  candidates  - 

Section  III.58O  (2)  dealing  with  write-in  votes  provides: 

"(2)  If  the  voter  desires  to  vote  for  one 
or  more  candidates  whose  name  or  names  do  not 
appear  on  the  printed  ballot  he  may  do  so  by 
drawing  a line  through  the  printed  name  of 
candidate  for  such  office,  and  writing  below 
such  canceled  name  the  name  of  person  for  whom 
he  desires  to  vote,  and  placing  a cross  mark 
in  the  square  at  the  left  of  such  name . The 
squares  so  marked  shall  take  precedence  over  the 
cross  marked  in  the  circle." 

Section  111.660  dealing  with  the  procedure  per  entry  of 
votes  into  the  poll  book  provides: 
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"The  clerk  shall  enter  in  separate  columns, 
under  the  names  of  the  persons  voted  for,  as 
provided  in  the  form  of  the  poll  books,  all 
the  votes  read  by  the  counting  judges . ’ 

Section  III.67O  dealing  with  the  counting  of  votes  provides: 

"After  the  examination  of  the  ballots  shall 
be  completed,  the  whole  number  of  votes  for 
each  person  shall  be  enumerated  under  the 
inspection  of  the  judges,  and  set  down  as 
directed  in  the  form  of  the  poll  books,  and  be 
publicly  proclaimed  to  the  persons  present." 

Section  III.58O  (2),  supra,  dealing  with  write-in  votes, 
authorizes  such  a vote  as  a legally  cast  vote.  Section  111.660, 
supra,  dealing  with  entry  of  votes  into  the  poll  book  directs 
that  the  poll  clerk  shall  enter  into  the  poll  book,  under  the 
name  of  the  person  voted  for,  all  the  votes  read  by  the  counting 
judge.  No  statutory  provision  is  found  which  would  authorize 
segregating  write-in  votes  for  a candidate  into  Democratic, 
Republican  or  Independent  columns  in  a poll  book.  This  section 
specifically  provides  that  "all  the  votes"  are  to  be  entered 
under  the  name  of  the  candidate.  The  form  of  the  poll  book  is 
clearly  set  out  in  Section  111.510.  No  provision  is  made  therein 
for  segregating  votes  in  the  poll  book  in  any  manner. 

Section  III.67O  dealing  with  counting  of  votes  directs  that 
after  all  ballots  are  counted,  "the  whole  number  of  votes  for 
each  person  shall  be  enumerated  * * Enumerated  is  defined  in 

Webster's  Dictionary  simply  as  "counting".  This  section  in  explicit 
and  clear  language  provides  that  the  whole  number  of  votes  for  eacr 
person  shall  be  enumerated  [counted].  This  can  only  be  interpretec1 
to  mean  that  all  votes  cast  for  a candidate  must  be  counted  as  the 
total  without  regard  to  political  parties . If  the  Legislature 
had  intended  totaling  write-in  votes  as  Democratic,  Republican  or 
Independent,  it  could  easily  have  done  so.  However,  there  is  no 
statutory  authority  which  would  authorize  the  totaling  of  write-in 
votes  in  such  a manner. 

In  State  ex  rel.  v.  Coburn,  168  SW  956,  the  Missouri  Supreme 
Court  held  on  the  question  of  the  validity  of  write-in  votes  as 
follows,  l.c.  959: 

»*  * * He  [the  voter]  does  not  have  to  vote  for 
the  nominee  of  the  party  ticket  he  chances  to  use, 
but  can  vote  for  whom  he  pleases,  whether  the  person 
of  his  choice  has  been  nominated  or  not.  * * * when 
the  voter  goes  to  the  quietude  of  his  booth  to  vote, 
he  has  the  absolute  and  unqualified  right  to  vote 
for  whom  he  pleases . " 
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Thus,  a voter  is  not  restricted  to  the  names  on  the 
printed  ballot.  The  voter  has  an  absolute  and  unqualified  right 
to  vote  for  whom  he  pleases.  If  a voter  writes-in  a candidate’s 
name,  that  vote  must  be  counted  and  given  the  same  weight  as  any 
other  vote  without  regard  to  the  party  ticket  he  chances  to  use. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  write-in  votes  must 
be  counted  and  totaled  without  regard  to  the  party  ticket  the 
voter  chances  to  use. 

The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  Assistant,  Jim  DeNeen. 

Very  truly  yours. 


Attorney  General 


November  6,  1964 


Opinion  No.  3^6 
Answered  by  letter 


Honorable  Virgil  Conkling 
Prosecuting  Attorney 
Wayne  County 
Greenville,  Missouri 

Dear  Mr.  Conkling: 

This  is  in  answer  to  your  recent  request  for  an  official 
opinion  of  this  office  relating  to  stenographic  and  clerical 
help  for  a prosecuting  attorney  in  a fourth  class  county,  which 
reads  in  part  as  follows: 

"Where  the  amount  equivalent  to  $75*00 
monthly  has  been  budgeted  according  to 
law  for  the  payment  of  stenographic  and 
clerical  help  for  the  prosecuting  attorney's 
office  under  the  captioned  statute,  has  the 
county  oourt  the  power  to  discontinue  pay- 
ment of  the  same  for  any  portion  of  the  fis- 
cal year  for  which  such  sum  has  been  so 
budgeted,  assuming  the  C9ntinued  need  and 
employment  of  such  help?" 

Section  56.245,  RSMo  1961  Cum.  Supp .,  provide s that: 

"The  prosecuting  attorney  in  counties  of 
the  third  and  fourth  class  may  employ  such 
stenographic  and  clerical  help  as  may  be 
necessary  for  the  efficient  operation  of 
his  office.  The  salary  of  any  stenographer 
or  clerk  so  employed  shall  be  fixed  by  the 
prosecuting  attorney  with  the  approval  of  the 
county  court  to  be  paid  by  the  county  but 
such  salary  shall  not  exceed  twenty-seven 
hundred  dollars  per  year  in  third  class 
counties  and  twelve  hundred  dollars  per 
year  in  fourth  class  counties . " 
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Thua,  the  prosecuting  attorney  determines  what  steno- 
graphic and  clerical  help  is  necessary  for  the  efficient 
operation  of  his  office* 

The  salary  of  such  help  is  fixed  by  the  prosecuting 
attorney,  subject  to  the  "approval”  of  the  county  court. 

Once  that  approval  has  been  given  and  budgeted  according  to 
law,  there  being  no  statutory  provision  which  permits  this 
"approval"  to  be  altered,  it  is  the  opinion  of  this  office 
that  the  county  court  does  not  have  the  power  to  discontinue 
payment  of  the  budgeted  amount,  assuming,  of  course,  the 
continued  need  and  employment  of  such  help. 


V-.ry  truly  yours. 


TEV<ig 


IBKBKs  f.  EOTBTBW 

Attorney  General 


INSURANCE: 


Articles  of  Incorporation  of  the  Executive  Security 
Life  Insurance  Company 


OPINION  NO.  347 


October  12,  1964 


Honorable  Ralph  H.  Dugglns 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 
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Dear  Mr.  Dugglns: 

By  letter  dated  October  6,  1964,  you  requested  an 
opinion  from  this  office  as  to  whether  documents  submitted 
by  the  Executive  Security  Life  Insurance  Company  are  in 
accordance  with  Chapter  376  of  the  Statutes  and  are  not 
inconsistent  with  the  constitution  and  laws  of  this  state 
and  the  United  States.  These  documents  consisted  of  an  ex- 
ecuted copy  of  the  Declaration  of  Intention  of  the  original 
incorporators  of  the  Executive  Security  Life  Insurance  Com- 
pany, a copy  of  the  Articles  of  Incorporation  of  such  corpo- 
ration to  be  formed  under  the  provisions  of  Chapter  376, 

RSMo  1939,  and  the  Publisher's  Affidavit  as  to  publication 
of  said  Articles  as  required  by  Section  376. 070,  RSMo  1959. 


An  examination  of  the  documents  referred  to  in  the  pre- 
ceding paragraph  has  been  made  as  required  by  Section  376. 070, 
RSMo  1959,  and  it  is  the  opinion  of  this  office  that  the  same 
are  found  to  be  in  accordance  with  provisions  of  Chapter  376, 
RSMo  1959,  and  not  inconsistent  with  the  constitution  and  laws 
of  this  state  and  the  United  States. 


The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Thomas  J.  Downey. 

Yours  very  truly. 


TJDtmJe 


THfflA'S  P.  EAGLEPON 
Attorney  General 


INSURANCE: 


Articles  of  Incorporation  of  the  Modern  Assurance 
Life  Insurance  Company 


OPINION  NO.  348 


October  12,  1964 


Honorable  Ralph  H.  Duggins 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 
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Dear  Mr.  Duggins: 

By  letter  dated  October  6,  1964,  you  requested  an 
opinion  from  this  office  as  to  whether  documents  submitted 
by  the  Modern  Assurance  Life  Insurance  Company  are  in  ac- 
cordance with  Chapter  376  of  the  Statutes  and  are  not  incon- 
sistent with  the  constitution  and  laws  of  this  state  and  the 
United  States.  These  documents  consisted  of  an  executed  copy 
of  the  Declaration  of  Intention  of  the  original  incorporators 
of  the  Modern  Assurance  Life  Insurance  Company,  a copy  of  the 
Articles  of  Incorporation  of  such  corporation  to  be  formed 
under  the  provisions  of  Chapter  376,  RSMo  1959,  and  the  Pub- 
lisher's Affidavit  as  to  publication  of  said  Articles  as  re- 
quired by  Section  376.070,  RSMo  1959. 


An  examination  of  the  documents  referred  to  in  the  pre- 
ceding paragraph  has  been  made  as  required  by  Section  376.070, 
RSMo  1959,  and  it  is  the  opinion  of  this  office  that  the  same 
are  found  to  be  in  accordance  with  provisions  of  Chapter  376, 
RSMo  1959,  and  not  inconsistent  with  the  constitution  and  laws 
of  this  state  and  the  United  States. 


It  should  be  noted  that  the  Articles  of  Incorporation, 
Article  III,  paragraph  (c),  refers  to  Section  275.330,  Revised 
Statutes  of  Missouri,  1959,  as  amended.  This  apparently  is  a 
typographical  error  and  it  is  assumed  that  Section  375.330, 
Revised  Statutes  of  Missouri,  1959*  as  amended,  is  the  statu- 
tory reference  intended.  This  error  should  be  brought  to  the 
attention  of  the  proposed  company. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Thomas  J.  Downey. 

Yours  very  truly. 


TJD:  mje 


THOMAS  F.  EAOLETON 
Attorney  Oeneral 


ASSESSORS:  The  preceding  twelve  month  period  for  which 

COUNTY  CLERKS:  payments  to  a county  assessor  in  a third  class 

COUNTY  WARRANTS:  county  not  having  township  organization  under 

Section  53-143.  RSMo  Cum.  Supp.,  1963,  is  based 
is  the  preceding  twelve-month  period  beginning  September  first  ar 
ending  August  thirty-first.  The  county  treasurer  should  issue  the 
warrants  for  such  payments  although  the  county  clerk  shall  perform 
all  duties  relating  to  the  social  security  contributions  in  respect 
to  those  payments . 

Opinion  No.  349 


November  9>  1964 


Honorable  Bob  P.  Griffin 
Prosecuting  Attorney 
Clinton  County 
223  Sast  Third  Street 
Cameron,  Missouri 

Dear  Mr.  Griffin: 

This  is  in  answer  to  your  recent  request  for  an  official 
opinion  of  tnis  office  concerning  Sections  53-143  and  53-147, 
RSMo  Cum.  Supp.,  1963,  which  reads  in  part  as  follows: 

"First,  are  the  payments  which  begin 
.January  31  > 1965.  based  upon  the  amount 
due  the  assessor  for  the  preceding  12 
month  period;  thus,  requiring  a certifi- 
cation by  the  county  clerk  prior  to 
January  21,  1965/  as  to  the  amount  due 
the  assessor  for  the  preceding  12  month 
period? 

"Second,  this  law  in  Section  2 (l)  provides 
that  the  payments  due  from  the  county  shall 
be  made  by  a county  warrant  issued  by  the 
county  treasurer  of  the  assessor's  county, 
which  of  course  requires  something  which  the 
county  treasurer  has  never  heretofore  done 
l.e.  issue  county  warrant.  Does  this  mean 
that  the  county  treasurer  will  now  have  to 
have  warrants  made  up  and  make  these  payments 
in  this  manner?  Also,  does  the  county  clerk 
or  the  county  treasurer  handle  the  matter  of 
withholding  taxes  and  f.l.c.a.  taxes  in  respect 
to  these  payments  to  the  county  assessor?" 

In  answer  to  the  question  regarding  the  particular  period 
of  time  referred  to,  Subsection  1 of  Section  53-143.  RSMo  Cum. 
Supp.,  1963>  reads  as  follows: 
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"l.  Every  county  assessor  in  a third  class 
county,  except  counties  having  township  or- 
ganization, shall  receive  his  compensation 
for  the  twelve  month  period  beginning 
September  first  and  ending  August  thirty- 
first,  in  the  following  manner:  On  the  last 
day  of  January  and  on  the  last  day  of  each 
of  the  next  consecutive  four  months  he  shall 
receive  from  the  county  and  from  the  state, 
a sum  equal  to  fifteen  per  cent  of  the  amount 
due  from  each  of  them  to  the  assessor  of  that 
county  in  the  preceding  twelve  month  period. 

As  soon  a3  practical  thereafter,  he  shall 
receive  an  amount  from  the  county  and  from 
the  state  which,  when  added  to  the  amounts 
received  in  the  preceding  five  payments  from 
each  of  them,  will  result  in  his  having  re- 
ceived the  total  comDensation  due  him  for  the 
twelve  month  period.  ' 

The  phrase,  "the  preceding  twelve  month  period"  which  follows 
the  colon,  refers  to  the  previously  mentioned  "twelve  month  period 
beginning  September  first  and  ending  August  thirty  first".  The 
use  of  the  colon  and  the  phrase  "in  the  following  manner:"  support^ 
this  construction. 

Section  53.1^7.  RSMo  Cum.  Supp.,  1963.  reads  a3  follows: 

"The  county  clerk  of  each  county  of  the  third 
class  and  not  having  township  organization 
shall,  not  later  than  June  fifteenth,  1965, 
and  each  June  fifteenth  thereafter,  certify 
to  the  treasurer  of  his  county  and  the  director 
of  revenue  the  amount  due  the  assessor  of  his 
county  for  the  current  twelve  month  period." 

Thus,  the  first  certification  is  to  be  rendered  not  later  than 
June  15.  1965;  it  is, therefore,  not  necessary  for  the  county 
clerk  to  make  his  certification  prior  to  January  31.  1965. 

As  to  the  question  of  which  officer  prepares  the  warrant, 
Section  53.1^5.  RSMo  Cum.  Supp.,  1963.  is  controlling  and  reads 
as  follows: 

"The  payments  provided  for  in  section  53-1^3 
shall  be  made  in  the  following  manner: 

"(l)  Each  payment  due  from  the  county  shall 
be  made  by  county  warrant  Issued  by  the  county 
treasurer  of  the  assessor's  county;  and 
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"(2)  Each  payment  due  from  the  state  shall  be 
made  by  a check  issued  by  the  state  treasurer." 

Subdivision  1 of  this  section  specifically  provides  for  the 
issuance  of  the  county  warrant  by  the  county  treasurer  of  the 
assessor's  county.  General  provisions  relating  to  the  issuance 
of  county  warrants  are  found  in  Section  50.180,  RSMo  1959.  which 
reads  as  follows: 

"When  the  county  court  shall  ascertain  any 
sum  of  money  to  be  due  from  the  county,  as 
aforesaid,  such  court  shall  order  its  clerk 
to  issue  therefor  a warrant,  specifying  in 
the  body  thereof  on  what  account  the  debt 
was  incurred  for  which  the  same  was  issued, 
and  unless  otherwise  provided  by  law,  in  the 
following  form: 

"Treasurer  of  the  county  of : 

Pay  to dollars,  out 

of  any  money  in  the  treasury  appropriated 
for  ordinary  county  expenditures  (or  express 
the  particular  fund,  as  the  case  may  require). 

"Given  at  the  courthouse,  this  . . . day  of 

19  . . , by  order  of  the  county 

court . 

"Attest:  C D,  clerk.  A B,  president." 

Where  there  is  a repugnancy  between  a general  and  specific 
statute,  as  in  this  instance,  Missouri  courts  have  long  followed 
the  established  rule  of  statutory  construction  that  the  two  laws 
which  relate  to  the  same  subject  must  be  read  together,  and  th>_ 
pro visions  of  one  having  special  application  to  a particular 
subject  is  a qualification  of,  or  exception  to  the  general 
statute.  Veal  v.  City  of  St.  Louis,  289  SW2d  7,  365  Mo.  836. 

There  being  no  provisions  concerning  the  manner  in  which 
the  withholding  and  social  security  contributions  are  to  be  made, 
Section  51.165,  RSMo  1959,  controls.  This  section  reads  as 
follows : 


"In  all  counties  of  class  three  and  four 
which  shall  enter  into  an  agreement  with 
the  state  agency  to  place  county  employees 
under  the  Federal  Social  Security  Act  in 
accordance  with  the  provisions  of  sections 
105.300  to  105.450,  RSMo,  it  shall  be  the 
duty  of  the  county  clerk  to  keep  necessary 
records,  collect  contributions  of  county 
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employees  and  remit  the  same  to  the  state 
agency,  and  do  all  other  administrative 
acts  required  by  the  agreement  or  by  ruling 
of  the  federal  or  state  agency  in  order  to 
carry  out  the  purposes  of  the  aforesaid  law." 


Conclusion 


Therefore,  It  is  the  opinion  of  this  office  that  (1)  the 
preceding  twelve  month  period  for  which  payments  to  a county 
assessor  in  a third  class  county  not  having  township  organization 
under  Section  53.1^3.  RSMo  Cum.  Supp.,  1963.  is  based,  is  th^ 
preceding  twelve-month  period  beginning  September  first  and  ending 
August  thirty-first,  (the  amount  due  for  the  current  twelve-month 
period  being  certified  by  or  on  June  15th  as  required  by  Section 
53.1^7>  RSMo  Cum.  Supp.,  1963);  and  (2)  the  county  treasurer 
should  issue  the  warrants  for  such  payments  although  the  county 
clerk  shall  perform  all  duties  relating  to  the  social  security 
contributions  in  respect  to  those  payments . 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Thomas  E.  Elchhorst. 

Very  truly  yours, 


THOMAS  F.  EAGLMDN 
Attorney  General 


COUNTY  SUPERINTENDENT: 
OFFICERS : 

COMPATIBILITY  OF  OFFICES: 
TEACHERS : 


lo  The  capacities  of  county  superintendent  and 
public  teacher  are  incompatible . 

2.  If  a county  superintendent  accepts  employment 
as  a public  school  teacher  he  ipso  facto  vacates 
his  office  as  county  superintendent. 

3,  If  the  office  of  county  superintendent  is 
vacated  by  acceptance  of  a second  incompatible 
position,  the  county  superintendent's  right  to 
compensation  ceases  and  also  the  county  court 
does  not  have  authority  to  employ  clerical  as- 
sistance for  the  county  superintendent's  office. 


December  30,  1964 


OPINION  No.  350 


Honorable  Marvin  L.  Dinger 
Prosecuting  Attorney 
Iron  County 
Ironton,  Missouri 

Dear  Mr.  Dinger: 

This  official  opinion  is  Issued  upon  your  recent  request.  You  inquire: 

"l . Does  the  performance  of  teaching  by  a County 
Superintendent  of  Schools  constitute  abandonment 
of  his  Job  as  County  Superintendent  of  Schools, 
merely  a suspension  of  the  Job  of  Superintendent 
of  Schools  for  the  period  of  the  teaching  employ- 
ment or  have  no  effect  on  his  Job  as  County  Super- 
intendent of  Schools? 

"2.  What,  if  any,  effect  does  the  performance  of 
teaching  by  the  County  Superintendent  of  Schools 
have  on  the  County  Court  to  pay  the  County  Super- 
intendent of  Schools,  both  for  his  work  and  for 
secretarial  help?" 


I. 


Generally  one  person  may  hold  several  public  offices  simul- 
taneously unless  prohibited  by  statute  or  constitution,  or  by  the 
common-law  rule  against  simultaneous  holding  of  Incompatible  offices. 
It  Is  our  conclusion  that  county  superintendents  are  prohibited  by 
both  statute  and  common  law  from  simultaneously  serving  as  public 
school  teachers. 

Section  167.IOO,  RSMo  1959 j provides: 
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'’During  his  term  of  office  the  county  super- 
intendent shall  not  engage  in  teaching  or  in 
any  other  employment  that  interferes  with  the 
duties  of  his  office  as  prescribed  by  law.  * * * " 

If  there  should  be  any  doubt  as  to  Section  167.IOO  flatly  pro- 
hibiting a county  superintendent  to  simultaneously  engage  in  teaching, 
we  will  further  consider  the  question  of  common  law  incompatibility. 

At  common  law,  offices  are  held  to  be  incompatible  when  (a)  one 
is  subordinate  to  the  other,  (b)  one  has  supervisory  power  over  the 
other,  (c)  one  has  power  of  appointment  or  power  of  removal  over  the 
other,  or  (d)  one  audits  the  other’s  accounts.  67  C.J.S.,  Officers 
§ 23 » p.  135;  State  v,  Wlttmer,  Mont.,  144  Pac.  648,  649;  Opinion  167 
issued  April  19,  1963>  to  Daniel  V.  O’Brien  (copy  enclosed). 

The  duties  of  a county  superintendent  are  defined  by  our  statutes. 
He  has  the  power  to  assign  students  from  one  school  to  another  more 
accessible  (Section  161.093  RSMo  1963  Cum.  Supp).  If  a county  super- 
intendent were  an  employee  of  a school  district  affected  by  an  assign- 
ment, his  interests  in  making  the  assignment  could  be  in  conflict. 

The  county  superintendent  is  also  secretary  of  the  county  board  of 
education  (Section  165.660  RSMo).  He  has  the  power  to  participate 
in  the  arbitration  of  boundary  disputes  and  select  other  arbitrators 
(Section  165.170  and  165.294).  He  has  the  power  to  fill  vacancies 
on  school  boards  (Sections  165. 217  and  l65.317)»  He  may  cast  a tie- 
breaking  ballot  at  the  request  of  three  members  of  a school  board 
(Section  165.320). 

Other  examples  can  be  cited  but  the  above  should  sufficiently 
demonstrate  that  the  capacities  of  county  superintendent  and  public 
school  teacher  are  not  compatible. 

We  are  aware  that  in  some  counties  of  our  state  some  or  even 
all  of  the  school  districts  may  not  be  tinder  the  supervision  of  the 
county  superintendent  in  every  respect.  In  certain  districts  he  has 
been  relieved  of  the  duty  to  supervise  transportation  (Section  167.050) 
and  the  duty  to  assist  in  the  preparation  of  budgets  (Section  167. 130 
et  seq.).  However,  the  fact  that  a county  superintendent  might  seek 
employment  as  a teacher  of  a school  district  where  some  of  his  duties 
have  been  transferred  to  others,  does  not  change  our  conclusion,  be- 
cause every  county  superintendent  has  certain  duties  which  apply  to 
every  school  district  regardless  of  its  form  of  organization.  Ex- 
amples of  these  duties  were  mentioned  above. 

Although  no  case  of  this  nature  has  been  presented  to  the  courts 
of  Missouri,  courts  of  other  states  have  held  these  two  capacities 


-2- 


Honorable  Marvin  L,  Dinger 


incompatible.  Knuckles  v.  Board  of  Education  of  Bell  Co.t  Ky.,  114 
S.W.2d  511;  Richardson  v.  Bell  County  Board..  Ky.,  17?  S.W.  2d  871. 

Therefore,  both  by  statute  and  common- law  standards  a county 
superintendent  cannot  simultaneously  be  a public  school  teacher. 

II. 

The  effect  upon  the  first  office  of  acceptance  of  a second  in- 
compatible office  has  bean  clearly  enunciated  by  the  Supreme  Court 
of  Missouri . 

"The  rule  at  common  law  is  well  settled  that 
where  one,  while  occupying  a public  office, 
accepts  another,  which  is  incompatible  with 
it,  the  first  will  ipso  facto  terminate  with- 
out Judicial  proceeding  or  any  other  act  of 
the  incumbent.  The  acceptance  of  the  second 
office  operates  as  a resignation  of  the  first. 

* * * Where  the  holding  of  two  offices  by  the 
same  person,  at  the  same  time,  is  forbidden  by 
the  constitution  or  a statute,  the  effect  is  the 
same  as  in  case  of  holding  incompatible  offices 
at  common  law.  In  such  case  the  illegality  of 
holding  the  two  offices  is  declared  by  positive 
law,  and  incompatibility  in  fact  is  not  essential. 

In  each  case  the  holding  of  two  offices  is  illegal, 
it  is  made  so  In  one  case  by  the  policy  of  the  law, 
and  In  the  other  by  absolute  law.  In  either  case 
the  law  presumes  the  officer  did  not  intend  to 
commit  the  unlawful  act  of  holding  both  offices 
and  a surrender  of  the  first  is  implied.  * * * *' 

State  ex  rel.  Walker  v.  Bus,  Mo.,  36  S,W.  636,  637. 

Therefore,  if  a county  superintendent  accepts  employment  as  a 
public  school  teacher  he  ipso  facto  vacates  his  office  as  county 
superintendent . 


III. 

As  to  your  second  inquiry:  Since  a county  superintendent  is 
compensated  as  an  incident  of  his  office  and  for  the  performance  of 
official  duties,  it  follows  that  his  right  to  compensation  terminates 
when  he  vacates  his  office  and  ceases  to  have  official  duties.  State 
ex  rel.  Owens  v.  Draper,  4-5  Mo,  355. 

As  to  the  payment  of  clerical  hire  when  tne  office  of  county 
superintendent  is  vacant,  note  Opinion  No.  21  of  this  office  issued 
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October  23,  1959  to  Bill  Davenport.  A copy  Is  enclosed.  There, 
this  office  ruled  that  when  the  office  of  county  superintendent  Is 
vacant  the  county  court  does  not  have  authority  to  employ  clerical 
assistance  to  the  county  superintendent. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  thats 

1.  The  capacities  of  county  superintendent  and  public  school 
teacher  are  Incompatible. 

2.  If  a county  superintendent  accepts  employment  as  a public 
school  teacher  he  ipso  facto  vacates  his  office  as  county  superinten- 
dent. 


3.  If  the  office  of  county  superintendent  Is  vacated  by  ac- 
ceptance of  a second  incompatible  position,  the  county  superinten- 
dent's right  to  compensation  ceases  and  also  the  county  court  does 
not  have  authority  to  employ  clerical  assistance  for  the  county 
superintendent's  office. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Louis  C.  DePeo,  Jr. 

Very  truly  yours. 


Attorney  General 


Enclosures 


Retirement  is  compulsory  for  all  employees 
of  the  State  Board  of  Barber  Examiners  at 
the  age  of  65  years,  except  that  (1)  any 
employee,  upon  written  request,  with  the 
written  approval  of  the  President  of  said 
barber  board  filed  with  the  Retirement 
Board  in  advance  of  the  retirement  date, 
may  be  retained  for  successive  periods  of 
one  year  until  age  70;  and  except  that  (2) 
any  person  with  professional,  scientific 
or  technical  skills  who  is  so  certified  to 
the  trustees  of  the  retirement  system  by 
his  department  head  and  such  certification 
approved  by  the  Retirement  Board,  shall 
not  be  precluded  employment  or  continued 
employment  at  any  age.  The  Governor  may 
appoint  any  person  to  the  State  Board  of 
Barber  Examiners  who  meets  the  requirements 
of  Section  328.030,  RSMo,  regardless  of  age. 

Opinion  No.  352 

October  23,  1964 


Mr.  Leon  F.  Burton 
Secretary-Treasurer 
State  Board  of  Barber  Examiners 
131  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Burton: 

You  have  requested  an  official  opinion  of  this  office 
construing  the  Missouri  State  Employees'  Retirement  System  Law, 
Chapter  104,  RSMo,  a3  it  bears  upon  the  following  questions: 

(1)  May  the  State  Board  of  Barber  Examiners  retain  in 
its  employment  an  inspector  after  he  has  reached  the  age  of 
70  years; 

(2)  May  the  Barber  Board  employ  anyone  over  the  age  of 
65  years; 

(3)  May  the  Barber  Board  employ  anyone  over  the  age  of 
70  years; 

(4)  May  the  Governor  appoint  a member  of  the  State  Board 
of  Barber  Examiners  who  has  reached  the  age  of  70  years. 

Section  104.330,  RSMo,  makes  all  employees  of  the  State 
of  Missouri  members  of  the  State  Employees'  Retirement  System. 
Section  104.310  provides  that  the  normal  retirement  age  is  65 
years  for  all  members. 
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Your  questions  are  governed  by  Section  104.380,  RSMo, 
which  reads  as  follows: 

”1.  Each  member  shall  retire  at  the  end 
of  the  month  during  which  such  member  shall 
reach  normal  retirement  age  with  a normal 
annuity,  except  that 

"(l)  Any  employee,  upon  written  request, 
with  the  written  approval  of  his  department 
head  filed  with  the  board  in  advance  of  the 
retirement  date,  may  be  retained  for 
successive  periods  of  one  year  until  age 
seventy,  when  retirement  shall  be  compulsory; 

"(2)  Any  person  in  any  age  category  with 
professional,  scientific  or  technical 
skills,  who  is  so  certified  to  the  board  of 
trustees  by  his  department  head,  and 
such  certification  is  approved  by  the  board, 
shall  not  be  precluded  employment  or  continued 
employment;  and 

"(3)  No  member  of  the  general  assembly,  and 
no  elected  official  or  other  official  appointed 
by  the  governor,  or  appointed  for  a fixed  term, 
shall  retire;  regardless  of  his  age,  unless 
such  retirement  is  otherwise  provided  for  by 
law,  until  his  term  of  office  has  been  completed. 

Any  member  of  the  general  assembly  and  any 
elected  official  or  other  official  appointed  by 
the  governor  or  appointed  for  a fixed  term  who 
reaches  normal  retirement  age  during  his  term  of 
office  shall  receive  his  annuity  commencing  with 
the  end  of  the  first  month  after  the  month  during 
which  he  has  completed  his  term  of  office. 

"2.  If  a retired  member  is  elected  to  any  state 
office  or  is  appointed  to  any  state  office  he 
shall  not  receive  an  annuity  for  any  month  or 
part  of  a month  for  which  he  serves  as  an  officer, 
but  he  shall  receive  an  annuity  calculated  to 
include  his  additional  creditable  service  commencing 
with  the  end  of  the  first  month  after  the  month 
during  which  hi3  term  of  office  has  been  completed. 

t 

"3.  Any  member  who  has  reached  normal  retirement 
age  and  has  retired  may  elect,  in  writing,  to  have 
his  accumulated  contributions  paid  to  him  in  one 
lump  sum  in  lieu  of  the  payment  of  his  normal  an- 
nuity. 
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"4.  Except  as  otherwise  provided  in  this  sec- 
tion, a retired  member  shall  not  continue  in, 
be  reemployed  by,  or  perform  any  service  for 
a department,  for  which  employment  or  service 
a compensation  or  remuneration  is  paid  to  the 
retired  member." 

Under  subsection  one,  retirement  is  compulsory  at  age  65, 
with  three  exceptions.  The  first  exception  comprises  employees 
who  upon  written  request,  with  the  written  approval  of  his  de- 
partment head  filed  with  the  Retirement  Board  in  advance  of  the 
retirement  date,  may  be  retained  for  successive  periods  of  one 
year  until  age  of  70,  when  retirement  will  be  compulsory. 

The  second  exception  exempts  from  retirement  by  reason  of 
age  persons  with  professional,  scientific  or  technical  skills, 
so  certified  to  the  board  of  trustees  of  the  retirement  system 
by  the  department  heads  involved  where  such  certification  is 
approved  by  the  Retirement  Board. 

The  third  exception  applies  to  members  of  the  general  as- 
sembly, elected  officials,  and  officials  appointed  by  the  Governor 
or  appointed  for  a fixed  term.  No  such  person  shall  be  retired 
by  reason  of  age  until  his  term  of  office  has  been  completed. 

Subsection  two  makes  it  clear  that  one  who  has  reached  the 
retirement  age  may  be  elected  to  state  office  or  may  be  appointed 
to  a state  office. 

As  applied  to  your  inquiries,  the  above  provisions  mean  that 
the  State  Board  of  Barber  Examiners  are  allowed  to  retain  in  its 
employment  one  who  has  reached  the  age  of  65  years  by  complying 
with  subparagraph  (l)  of  subsection  one.  Section  104.380;  that  is, 
if  the  employee  requests  it  in  writing  and  if  the  President  of 
the  Barber  Board  approves  the  request  in  writing  and  files  such 
approval  with  the  Retirement  Board  prior  to  the  end  of  the  month 
during  which  the  employee  reaches  the  age  of  65  years,  he  may  be 
retained  for  successive  periods  of  one  year  until  the  age  of  70 
when  the  retirement  shall  be  compulsory.  Also,  an  employee  may 
be  retained  beyond  age  70  if  he  is  a person  with  professional, 
scientific,  or  technical  skills  and  is  so  certified  by  his  depart- 
ment head  and  such  certification  approved  by  the  Board  of  Trustees 
of  the  Missouri  State  Employees'  Retirement  System. 

The  Barber  Board  may  not  newly  employ  anyone  who  is  over 
65  years  of  age,  unless  he  falls  into  the  category  of  persons  with 
professional,  scientific  or  technical  skills  so  certified  to  the 
Board  of  Trustees  of  the  retirement  system  by  the  President  of  the 
Barber  Board,  with  the  approval  of  the  Retirement  Board. 
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The  Governor  may  appoint  anyone  to  the  State  Board  of 
Barber  Examiners  who  meets  the  requirements  of  Section  328.030, 
RSMo,  regardless  of  the  age  of  the  appointee. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  retirement  is  com- 
pulsory for  all  employees  of  the  State  Board  of  Barber  Examiners 
at  the  age  of  65  years,  except  that  (l)  any  employee,  upon  written 
request,  with  the  written  approval  of  the  President  of  3aid  Barber 
Board  filed  with  the  Retirement  Board  in  advance  of  the  retire- 
ment date,  may  be  retained  for  successive  periods  of  one  year  un- 
til age  70;  and  except  that  (2)  any  person  with  professional, 
scientific  or  technical  skills  who  is  so  certified  to  the  trus- 
tees of  the  retirement  system  by  his  department  head  and  such 
certification  approved  by  the  Retirement  Board,  shall  not  be 
precluded  employment  or  continued  employment  at  any  age.  The 
Governor  may  appoint  any  person  to  the  State  Board  of  Barber  Ex- 
aminers who  meets  the  requirements  of  Section  328.030,  RSMo,  re- 
gardless of  age. 

The  foregoing  opinion,  which  I approve,  was  prepared  by  my 
Assistant,  Donald  L.  Randolph. 

Yours  very  truly, 

THOMAS  F.  EAOKETON 


FOR  OPINION  NO.  353 
(Answered  by  Letter — Burns) 


October  16,  1964 


Honorable  Lawrence  A.  Schneider 
Advisor  to  the  Commission 
Division  of  Commerce  and 
Industrial  Development 
Eighth  Floor,  Jefferson  Building 
Jefferson  City,  Missouri  65102 

Dear  Mr.  Schneider: 

This  is  in  answer  to  your  recent  letter  in  which 
you  ask  whether  a valid  contract  may  be  entered  into 
between  a municipality  and  a private  corporation  for 
sale  of  an  industrial  development  project  purchased 
or  constructed  by  such  municipality  from  the  proceeds 
of  the  sale  of  general  obligation  bonds  issued  under 
the  provisions  of  the  Industrial  Development  Act  of 
Missouri,  Section  71. 791  to  71.850,  RSMo,  Cum.  Supp., 

1963.  a. 

Section  71.850,  Cum.  Supp.  1963*  gives  specific 
authority  for  a municipality  to  sell  the  property, 
buildings  or  plants  acquired  from  the  proceeds  cf 
general  obligation  bonds  to  private  persons  or  corpora- 
tions for  manufacturing  or  industrial  development  pur- 
chases upon  approval  by  the  Division  of  Commerce  and 
Industrial  Development.  Such  section  provides  as 
follows: 


FILE  D 
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“Property  acquired  may  be  sold.— 

Any  municipality  may  sell  or  other- 
wise dispose  of  the  property,  or 
buildings  or  plants  acquired  with 
the  proceeds  from  the  sale  of  general 
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obligation  bonds  issued  under  sections 
71.790  to  71.850,  to  private  persons 
or  corporations  for  manufacturing  or 
industrial  development  purposes  upon 
approval  by  the  division  of  commerce 
and  industrial  development.  The  terms 
and  method  of  tire  sale  or  other  disposal 
shall  be  established  by  the  division 
so  as  to  reasonably  protect  card  promote 
the  economic  well-being  and  the  indus- 
trial development  of  the  municipality." 

In  the  case  of  State  ex  rel.  City  of  El  Dorado  Springs 
v.  Holman,  363  S.W.  2d  552,  the  Supreme  Court  of  Missouri 
in  speaking  of  plants  acquired  by  a municipality  under  the 
provisions  of  Section  23a  of  Article  VI  of  the  Constitution 
of  Missouri,  which  provides  that  certain  cities,  towns  and 
villages  when  authorized  by  law  may  be  indebted  for  and 
purchase  or  construct  plants  to  be  used  by  private  persons 
or  corporations  for  industrial  development  purposes  said, 
l.c.  559* 


" * * * Those  financed  by  general 
obligation  bonds  under  § 23(a)  are 
clearly  made  subject  to  being  'leased 
or  otherwise  disposed  of  pursuant  to 
law, * * * *M 

The  court  in  such  case  In  discussing  Section  19  of 
H.C.S.H.B.'s  4l  and  370  of  the  71st  General  Assembly  (Laws 
of  Missouri,  1961,  p.  189,  Section  71.850,  Cum.  Supp.  1961), 
which  provided  for  sale  of  property,  buildings  or  plants 
constructed  from  the  proceeds  of  the  sale  of  general 
obligation  bonds  and  revenue  bonds  said,  l.c.  559* 

"One  of  the  several  attacks  upon  the 
constitutional  validity  of  the  enabling 
act  is  directed  against  what  is  now 
§ 71.850,  which  provides  as  follows: 

•Any  municipality  may  sell  or  otherwise 
dispose  of  the  property,  or  buildings 
or  plants  acquired  under  sections 
71.790  to  71.850  upon  approval  by  the 
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division  of  commerce  and  industrial 
development.  The  terms  and  method 
of  the  sale  or  other  disposal  shall 
be  established  by  the  division. • 

"It  is  charged  that  this  section  of 
the  statute  is  ‘invalid,  unconstitu- 
tional and  void  because  such  section 
provides  for  "sale"  of  plants  while 
the  Constitution  provides  only  for 
leasing  or  other  disposition  similar 
to  leasing. * We  have  Just  noted  that 
§ 23(a),  Article  VI — the  section  here 
directly  involved — provides  that 
industrial  development  properties  nay 
be  'leased  or  otherwise  disposed  of 
pursuant  to~Taw. 11  ¥hla  language  " 
clearly  comprehends  and  sanctions 
a sale  (being  a disposition  otherwise 
than  by  leasing)  if  and  v/hen  made 
'pursuant  to  law.  ' * * *" 

Section  71«850,  Cum.  Supp.  1961,  ruled  on  by  the  court 
in  the  Holman  case  was  amended  by  House  Bill  No.  94,  72nd 
General  Assembly,  and  as  pointed  out  above,  now  provides 
that  only  plants  acquired  from  the  proceeds  of  the  sale  of 
general  obligation  bonds  may  be  sold  by  the  municipality 
and  may  be  sold  only  for  manufacturing  or  industrial 
development  purposes.  However,  the  ruling  of  the  Supreme 
Court  in  such  case  is  a direct  holding  that  plants  acquired 
from  the  proceeds  of  the  sale  of  general  obligation  bonds 
may  be  sold  by  a municipality  to  private  persons  or 
corporations  for  manufacturing  or  industrial  development 
purposes  when  tire  terms  and  method  of  the  sale  is  approved 
by  the  Di vision  of  Commerce  and  Industrial  Development. 

Yours  very  truly. 


THOMAS  F.  EAGLETOII 
Attorney  General 


CBB/fh 


1.  When  absentee  ballots  are  sent  by 
mail,  they  must  be  directed  to  the 
voter  and  sent  by  Certified  Mail 
with  return  receipt  and  addressed 
to  the  voter  at  the  place  where  he 
is  actually  residing. 

2.  Absentee  ballots  must  be  voted  in 
the  presence  of  the  notary  public 
or  other  officer  and  deposited  and 
sealed  in  the  envelope  and  the 
notary  must  place  his  signature  and 
title  on  the  envelope. 


OPINION  NO.  356 

December  7#  1964 


Honorable  Prank  C.  Ellis 
State  Representative 
Bollinger  County 
Sedgewickville,  Missouri 

Dear  Mr.  Ellis: 

This  is  in  response  to  your  request  dated  October  14, 
1964,  for  an  opinion  relating  to  absentee  voting.  Your 
first  question  is  stated  in  the  following  language: 

"In  Bollinger  County  they  are  mailing  out 
ballots  In  care  of  Individuals  who  live 
In  some  other  state  or  city.  There  has 
been  as  high  as  five  ballots  mailed  to 
one  person  to  sign  for  the  Registered 
Ballots  through  mail.  Can  a person  re- 
ceive more  than  one  ballot  through  mail 
even  if  they  are  for  someone  else?" 

Your  question  relates  to  the  procedure  which  should  be 
used  by  county  clerks  and  boards  of  election  commissioners 
in  mailing  absentee  ballots  to  voters.  Section  112. 030, 
RSMo  Cum.  Supp.  1963*  contains  the  following  language  re- 
lating to  this  particular  subject: 

"*  * * and  if  the  applicant  for  ballot 
* * * is  entitled  to  receive  same,  the 
county  clerk  or  the  board  of  election 
commissioners  * * * immediately  * * * 
shall  send  in  a separate  envelope  addressed 
to  each  absentee  voter  and  by  certified 
mail  with  return  receipt  or  deliver  in 
person  an  official  ballot  * * * to  any 
applicant  applying  in  person  at  the 
office  of  the  county  clerk  or  the  board 
of  election  commissioners.  * * *" 


ELECTIONS: 
ABSENTEE  BALLOTS; 
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This  statute  makes  it  clear  that  only  one  of  two  alter- 
native methods  may  be  used  by  the  county  clerk  or  board  of 
election  commissioners  to  deliver  absentee  ballots  to  a 
voter. 


The  first  alternative  is  by  mail;  the  second  alternative 
is  delivery  in  person  to  the  voter  in  the  office  of  the  county 
clerk. 

This  language  shows  a clear  intent  by  the  Legislature 
to  see  that  absentee  ballots  are  delivered  directly  to  the 
voter  at  the  place  where  the  voter  either  permanently  or 
temporarily  resides.  This,  we  believe,  would  not  prohibit 
the  mailing  of  ballots  "in  care  of"  another  in  some  limited 
circumstances.  For  example,  if  the  voter  were  residing  in  a 
hotel,  hospital,  nursing  home,  or  some  other  similar  institu- 
tion, or  were  living  either  temporarily  or  permanently  with 
a friend  or  relative,  then  we  think  it  would  be  appropriate 
to  send  the  ballot  "in  care  of"  such  institution,  friend,  or 
relative. 

It  has  been  brought  to  our  attention,  however,  that  some 
County  Clerks  have  been  requested  to  send  absentee  ballots 
"in  care  of"  a political  headquarters,  or  "in  care  of"  a 
candidate,  or  "in  care  of"  an  individual  (e.g.  a campaign 
manager)  who  is  active  in  a political  campaign.  This  we  deem 
contrary  to  the  Intent  of  the  Legislature. 

County  Clerks  and  Boards  of  Election  Commissioners  should 
exercise  reasonable  diligence  and  caution  to  mail  absentee 
ballots  directly  to  the  voter  and  by  certified  mail  with  re- 
turn receipt.  The  ballot  should  be  addressed  to  the  absentee 
voter  at  the  place  where  he  is  either  temporarily  or  perma- 
nently residing"  It  should  not  be  sent  to  another  person 
who  will  he  called  upon  to  deliver  the  ballot  to  the  absentee 
voter  and  thus  make  such  intermediary  an  agent  for  the  purpose 
of  delivering  the  ballot  to  the  voter.  (This  does  not  mean 
that  officials  or  employees  of  an  institution  or  relatives 
or  friends  of  the  voter  at  the  place  where  the  voter  actually 
is  residing  may  not  sign  the  postal  return  receipt.) 

The  use  of  absentee  ballots  has  always  been  a source  of 
irritation  and  dispute.  We  believe  that  it  was  the  intent  of 
the  Legislature  to  minimize  the  possibility  of  fraud.  To  do 
this,  every  effort  should  be  made  to  see  that  the  absentee 
ballot  when  delivered  by  mail  goes  as  directly  as  possible  to 
the  voter. 


Your  second  question  is  stated  in  the  following  language: 
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"I  would  also  like  to  know  if  it  is  legal 
for  a — candidate  to  have  a person  to 
vote  a ballot  and  then  take  it  and  have 
the  ballot  notarized  later?" 

Your  question,  as  we  understand  it,  is  whether  an  absente 
ballot  is  valid  if  it  is  not  marked  and  sworn  to  in  the  pres- 
ence of  the  notary  public  or  other  officer  authorized  by  law 
to  administer  an  oath. 

Section  112.050,  RSMo  1959*  provides  as  follows: 

"The  absent  voter  shall  make  and  subscribe 
to  the  affidavits  provided  for  on  the 
return  envelope  for  the  ballot  before  any 
officer  authorized  by  law  to  administer 
oaths;  and  the  voter  shall  exhibit  the 
ballot  to  the  officer  unmarked,  and  shall 
thereupon  in  the  presence  of  the  officer  and 
of  no  other  person  mark  the  ballot  or  ballots, 
but  in  such  manner  that  the  officer  cannot 
see  or  know  how  it  is  marked.  The  ballot  or 
ballots  shall  then  in  the  presence  of  the 
officer  be  deposited  in  the  envelope  and  the 
envelope  securely  sealed.  The  officer  shall 
then  write  or  print  upon  the  envelope  the 
following:  'Absentee  ballot  of  ( insert  name 

of  voter;  marked  and  3ealed  in  my  presence', 
which  certificate  shall  be  signed  by  the 
officer  and  his  official  title  noted  thereon, 

* * * " 

• 

The  foregoing  statute  plainly  requires  that  the  voter 
must  mark  the  ballot  in  the  presence  of  the  notary  public  or 
other  officer,  and,  then  the  ballot  must  be  deposited  in  the 
envelope  provided  therefor  and  the  envelope  must  be  sealed 
and  the  notary  public  or  officer  must  certify  that  the  ballot 
was  marked  and  sealed  in  hi3  presence  and  the  notary's  or 
other  officer's  signature  and  official  title  must  be  written 
on  the  envelope. 

Unless  this  statute  is  strictly  complied  with  the  affi- 
davit is  void  and  the  ballot  is  likewise  void.  The  Supreme 
Court  of  Missouri  in  Elliott  v.  Hogan,  315  SW2d  840,  held 
that  absentee  voting  statutes  are  mandatory  and  irregularities 
in  absentee  ballots  render  them  illegal. 

Therefore,  the  absentee  ballot  must  be  marked  in  the 
presence  of  the  notary  and  the  ballot  must  be  put  in  the 
envelope  in  the  presence  of  the  notary  and  the  envelope  sealed 


Honorable  Frank  C.  Ellis 


-4- 


The  notary  must  then  write  on  the  envelope:  "Absentee  ballot 
of  (insert  name  of  voter)  marked  and  sealed  in  my  presence". 
Thereafter,  the  notary  must  sign  his  name  and  his  official 
title  on  the  envelope  at  the  places  provided  therefor. 


CONCLUSION 


(1)  It  is  the  opinion  of  this  office  that  when  absentee 
ballots  are  sent  by  mail  they  must  be  directed  to  the  voter 
and  sent  by  certified  mail  with  return  receipt  and  addressed 
to  the  voter  at  the  place  where  he  is  actually  residing  either 
temporarily  or  permanently. 

(2)  Absentee  ballots  must  be  voted  in  the  presence  of 
the  notary  public  or  other  officer  and  deposited  and  sealed 
in  the  envelope  provided  therefor  and  the  notary  public  must 
place  his  signature  and  official  title  on  the  envelope  at  the 
places  provided  therefor. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  J.  Gordon  Siddens. 

Yours  very  truly. 


I0MA5  jsAm/h7j 
Attorney  General 


DIVISION  OF  FINANCE: 
BANKS: 


Articles  of  Incorporation  of  Scott 
City  Bank  and  Trust  Company. 


October  16,  1964 


OPINION  NO.  357 


FI  LEO 

357 


Mr.  Robert  B.  Mackey 
Commissioner  of  Finance 
Jefferson  Building 
Jefferson  City*  Missouri 

Dear  Mr.  Mackey: 

By  your  letter  of  September  4,  1964*  you  request  an 
advisory  opinion  from  this  office  as  to  whether  proposed 
Articles  of  Incorporation  of  the  Scott  City  Bank  and  Trust 
Company  are  in  accordance  with  Chapter  363*  RSMo  1939*  as 
amended  and  are  not  inconsistent  with  the  Constitution  and 
laws  of  this  state  and  the  United  States.  It  is  my  under- 
standing that  the  Scott  City  Bank  and  Trust  Company  proposes 
to  change  from  a state  bank  to  a trust  company  In  conformance 
with  Section  363*140.  An  examination  of  the  Articles  of 
Incorporation  has  been  made  and  it  is  the  opinion  of  this 
office  that  the  same  are  found  to  be  In  accordance  with  the 
provisions  of  Chapter  363,  RSMo  1959*  particularly  Sections 
363*030  and  363.140  and  are  not  inconsistent  with  the 
Constitution  and  laws  of  this  state  and  the  United  States. 
However,  the  title  of  the  instrument  should  be  changed  from 
Articles  of  Incorporation  to  Articles  of  Agreement  as  provided 
by  the  statutes. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  John  H.  Denman. 

Very  truly  yours. 


JIDskd/lt 


mHarrnamm 

Attorney  Oeneral 


FOREIGN  COUNTRIES: 
FORFEITURES : 
ALIENS: 

REAL  ESTATE: 


Section  442.580,  RSMo  1959*  does  not 
prohibit  a foreign  government  from 
acquiring,  holding,  or  owning  real  e3tat 
in  the  State  of  Missouri. 


OPINION  NO.  359 


November  18,  1964 


Honorable  John  M.  Dalton 
Governor,  State  of  Missouri 
Executive  Office 
Jefferson  City,  Missouri 

Dear  Governor  Dalton: 


This  opinion  is  being  rendered  in  response  to  the  request 
in  your  letter  of  October  9>  1964.  The  question  involved  is 
contained  in  the  letter  to  you  dated  October  6,  19^4,  from  Mr. 
J.  Edward  Lyerly,  Deputy  Legal  Adviser,  Department  of  State, 
which  reads: 

"There  is  enclosed  a copy  of  a note  from  the 
Embassy  of  Belgium  concerning  the  desire  of 
that  Government  to  purchase  property  in  Kansas 
City,  Missouri,  for  use  as  the  residence  of 
the  Belgian  Consul  General. 

"The  Embassy  requests  the  advice  of  the  Depart- 
ment regarding  the  right  of  the  Belgian  Govern- 
ment to  purchase  property  in  Missouri  for  the 
purpose  stated.  The  Embassy  states  that  it  is 
aware  that  Section  442580  of  the  Missouri  stat- 
utes prohibits  aliens  from  acquiring  and  hold- 
ing real  estate  in  Missouri  except  as  provided 
by  treaty,  but  that  it  is  under  the  impression 
that  this  statute  does  not  apply  to  foreign 
governments. 

"It  would  be  appreciated  if  you  would  furnish 
the  Department  information  on  which  to  base 
its  reply  to  the  question  raised  by  the  Embassy. 

For  your  information,  there  is  not  in  force 
between  the  United  States  and  Belgium  any  treaty 
containing  provisions  relating  to  the  acquisition 
of  land  in  the  United  States  by  the  Belgian 
Government,  or  by  the  United  States  in  Belgium. 

It  may  be  of  interest  that  the  Belgian  Qnbassy 
recently  inquired  of  the  Department  concerning 
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the  right  of  the  Belgian  Government  to  pur- 
chase a residence  for  its  Consul  General  at 
Chicago,  Illinois,  in  view  of  the  prohibition 
in  Illinois  law  against  the  acquisition  by 
aliens  of  real  estate  in  Illinois.  (111. 

Rev.  Stat.  1959 , chap.  6,  paras.  1 and  2.) 

The  Department  replied  that  in  a letter  to 
the  Secretary  of  State  dated  April  13,  I960, 
the  Attorney  General  of  Illinois  stated  there 
was  no  prohibition  in  Illinois  law  against 
a foreign  nation  acquiring  or  holding  title 
to  real  estate  situated  in  that  State,  and 
that  the  Aliens  Act  appertained  to  individ- 
uals or  persons,  not  to  foreign  states  or 
countries. " 

Section  442.580,  RSMo  1959,  is  entitled: 

"Unlawful  for  aliens  or  corporations  of 
foreign  countries  to  acquire  or  own  real 
estate,  when". 

This  section  provides: 

"It  shall  be  unlawful  for  any  person  or 
persons  not  citizens  of  the  United  States, 
or  who  have  not  lawfully  declared  their 
intention  to  become  such  citizens,  or  for 
any  corporation  not  created  by  or  under 
the  laws  of  the  United  States  or  of  some 
state  or  territory  of  the  United  States, 
to  hereafter  acquire,  hold  or  own  real 
estate  so  hereafter  acquired,  or  any  in- 
terest therein,  in  this  state,  except  such 
as  may  be  acquired  by  inheritance  or  in 
good  faith  in  the  ordinary  course  of  Justice 
in  the  collection  of  debts;  provided,  that 
the  prohibition  of  this  section  shall  not 
apply  to  cases  in  which  the  right  to  hold 
or  dispose  of  lands  in  the  United  States 
is  secured  by  existing  treaties  to  the 
citizens  or  subjects  of  foreign  countries, 
which  rights,  so  far  as  they  may  exist  by 
force  of  any  such  treaty,  shall  continue 
to  exist  so  long  as  such  treaties  are  in 
force,  and  no  longer." 

It  should  be  noted  that  this  section,  when  referring  to 
those  coming  within  its  prohibitions,  uses  the  words  "aliens, 
corporations,  person  or  persons  not  citizens  of  the  United  States, 
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citizens  and  subjects  of  foreign  countries."  Nowhere  does 
the  statute  expressly  or  by  implication  include  a foreign 
country  or  a foreign  state  within  its  prohibitions. 

In  3 C.J.S.,  Section  1,  page  523,  an  alien  is  defined  as: 

"...  a person  who  owes  allegiance  to  a foreign 
government  or  who  does  not  owe  allegiance  to  the 
government  whose  relationship  to  such  person  is 
in  question." 

In  20  C.J.S.,  page  1299,  foreign  country  is  defined  as: 

"A  country  exclusively  within  the  sovereignty  of 
a foreign  nation,  and  without  the  sovereignty  of 
the  United  States." 

Further,  in  48  C.J.S.,  Section  4,  page  3,  it  is  stated  that: 

"A  [foreign]  state  is  a sovereign  political 
unity;  a body  politic  possessing  sovereignty." 

The  distinction  between  the  sovereign  foreign  country  and 
the  citizen  of  the  foreign  country  is  readily  apparent . We  see 
no  reason  to  believe  that  the  Missouri  Legislature  was  not  aware 
of  the  distinction  when  Section  442.580  was  enacted.  When  the 
Missouri  Legislature  spoke  of  "aliens,  corporations,  person  or 
persons  not  citizens  of  the  United  States,  citizens  and  subjects 
of  foreign  countries,"  there  is  no  reason  to  doubt  that  it  meant 
the  prohibitions  of  Section  442.580  to  apply  to  foreign  citizens 
alone  and  not  to  foreign  sovereign  countries.  The  words  such  as 
alien,  person,  and  citizen  could  be  given  effect  to  include  a 
foreign  country  only  by  straining  them  beyond  their  natural  mean- 
ing and  contrary  to  the  indications  of  the  context  of  the  statute. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  Section 
442.580,  RSMo  1959,  does  not  prohibit  a foreign  government  from 
acquiring,  holding,  or  owning  real  estate  in  the  State  of  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Gary  A.  Tatlow. 

Yours  very  truly. 


THOMAS  F.  EAGLETON 
Attorney  General 


PUBLIC  OFFICERS:  Person  elected  to  nonpartisan  Circuit  Judicial 

OFFICERS:  Commission  residing  within  such  district  at  the 

NONPARTISAN  COURT  PLAN:  time  of  election  who  later  removes  his  residence 

JUDICIAL  COMMISSIONS:  to  a place  not  within  such  district  is  not 

CONSTITUTIONAL  LAW:  qualified  to  continue  as  a member  of  such  Circuit 

RESIDENCE:  Judicial  Commission. 

DOMICILE: 


OPINION  NO.  360 


November  25*  1964 


Honorable  Edward  M.  Ruddy,  Chairman 
22nd  Circuit  Judicial  Commission 
Civil  Courts  Building 
St.  Louis,  Missouri 

Dear  Judge  Ruddy: 

This  opinion  is  being  rendered  pursuant  to  your  request 
for  an  official  opinion  of  this  office  as  follows: 

"The  22nd  Circuit  Judicial  Commission  es- 
tablished and  organised  pursuant  to  the 
provisions  of  Article  V,  Section  29  (a)-(g) 
and  Supreme  Court  Rule  10  desires  your 
opinion  as  the  Chief  Legal  Officer  of  this 
State  on  the  following  matter  which  is  now 
confronting  the  Commission. 

"Charles  A.  Mogab,  a lawyer  elected  member 
of  the  Commission,  was  so  elected  by  the 
members  of  the  Bar  of  this  State  residing 
in  the  22nd  Judicial  Circuit  in  November 
1961  and  took  office  January  1,  1962*  At 
the  time  of  his  election  he  was  a resident 
of  the  22nd  Judicial  Circuit  living  with 
his  wife  and  children  at  6415  Devonshire 
Avenue.  We  understand  that  he  registered 
as  a voter  from  this  address. 

"Recently  he  purchased  a home  on  Spoede  Lane 
in  St.  Louis  County  which  is  outside  the 
boundaries  of  the  22nd  Judicial  Circuit.  We 
understand  that  he  is  living  there  with  his 
wife  and  children  and  that  he  and  his  wife 
are  not  separated  or  living  apart.  We 
further  understand  that  they  intend  to  live 
there  indefinitely  and  that  he  and  his  wife 
and  children  have  abandoned  and  severed  all 
connections  with  his  former  home  at  6415 
Devonshire  Avenue. 


Honorable  Edward  M.  Ruddy 


2 


"We  are  further  Informed  by  Mr,  Mogab  that 
he  la  now  registered  as  a voter  from  3716  Delor 
Street  in  the  22nd  Judicial  Circuit  which  we 
have  been  advised  by  him  is  the  home  of  his 
brother, 

"The  question  of  his  right  to  continue  as  a 
member  of  the  22nd  Circuit  Judicial  Commission 
because  of  the  above  change  in  the  matter  of  his 
home  as  outlined  has  been  raised  by  some  of  the 
members  of  the  Commission. 

"Mr.  Mogab  contends  that  he  is  still  a resident 
of  the  22nd  Judicial  Circuit  and  makes  the  al- 
ternative contention  that  if  it  is  found  that 
he  does  not  reside  in  the  22nd  Judicial  Circuit 
that,  nevertheless,  he  is  entitled  to  continue 
as  a member  of  the  Commission  giving  as  his 
reason  that  having  possessed  all  of  the  necessary 
qualifications  at  the  time  of  his  election  to 
the  Commission  he  is  entitled  to  serve  as  a 
member  of  the  Commission  until  his  term  expires 
on  December  31#  1967. 

"He  has  agreed  to  supply  a written  statement 
of  facts  concerning  his  contention  and  his  posi- 
tion. Just  as  soon  as  this  is  received  it  will 
be  forwarded  to  your  office  to  be  considered 
by  you  as  a part  of  this  letter  and  as  if  in- 
corporated herein.  We  ask  your  opinions  on  the 
following  questions* 

"(1)  Whether  or  not  Mr.  Mogab,  under  his 

present  circumstances  is  now  residing 
in  the  22nd  Judicial  Circuit? 

"(2)  If  it  is  found  that  he  is  not  residing 

in  the  22nd  Judicial  Circuit  then  whether 
or  not  he  is  entitled  to  continue  as  a 
member  of  the  22nd  Circuit  Judicial  Com- 
mission. " 

The  facts  in  this  matter  have  been  difficult  to  obtain, 
in  that  certain  questions  propounded  by  this  office  to  Mr.  Mogab 
in  an  endeavor  to  clarify  his  statement  of  facts  have  not  been 
answered  as  of  the  writing  of  this  opinion.  Therefore,  we  will 
of  necessity  have  to  make  certain  baslo  additional  factual 
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assumptions#  and  where  we  do  so#  we  will  underline  same  so  as 
to  distinguish  them  from  relevant  facts  supplied  by  Nr.  Nogab. 
All  of  these  factual  assumptions  are  consistent  with  the  facts 
as  stated  by  him. 


THE  PACTS 


Charles  A.  Nogab  is  a practicing  member  of  the  Missouri  Bar 
with  offices  in  the  City  of  St.  Louis.  Since  November#  i960, 
he  has  served  as  a lawyer-member  of  the  22nd  Judicial  Circuit 
Commission.  From  1953  until  June  2#  1964#  he  lived  with  his  wife 
and  daughters  at  6415  Devonshire#  City  of  St.  Louis. 

On  June  2#  1964#  he  purchased  a home  in  St.  Louis  County 
(15  Spoede  Lane)  and  moved  with  his  family  to  that  address.  Hav- 
ing sold  his  home  in  the  City#  he  transferred  his  voting  registra- 
tion from  6415  Devonshire  to  his  brother’s  house  at  3716  Delor# 
City  of  St.  Louis. 


Nr.  Nogab  at ays  at  his  Delor  address  a small  part  of  the 
time.  However,  he  still  lives  with  his  wife  and~chlldren  and 
spends  the  major  portion  of  his  non-working  hours  with  hla  family 
ak  the  residence  In  St.  Louis  County.  50 


Mr.  Nogab  states  that  he  "intends"  to  maintain  his  "actual 
and  legal"  residence  in  the  City  of  St.  Louis#  but  this  residence 
is  technical  in  nature  and  his  actual  residence  for  the  purposes 
of  day-to-day  living  Is  in  St.  Louis  County. 


THE  LAW 

Section  29  (d)#  Article  V#  Constitution  of  Missouri#  1945# 
which  deals  with  the  number#  qualification#  selection#  and  terms 
of  members  of  nonpartisan  Judicial  commissions  provides  in  parti 


"Non-partisan  Judicial  commissions  whose  duty  it 
shall  be  to  nominate  and  submit  to  the  governor 
names  of  persons  for  appointment  as  provided  by 
sections  29  (a)-(g)  are  hereby  established  and 
shall  be  organised  on  the  following  basis:  for 
vacancies  in  the  office  of  Judge  of  the  supreme 
court  or  of  any  court  of  appeals#  there  shall 
be  one  such  commission#  to  be  known  as  'The 
Appellate  Judicial  Commission' ; for  vacancies 
in  the  office  of  Judge  of  any  other  cdurt  of 
record  subject  to  the  provisions  of  sections 
29  (a)-(g),  there  Bhall  be  one  such  commission# 
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to  be  known  as  'The  Circuit 

Judicial  Commission, ' for  each  Judicial  circuit 
which  shall  be  subject  to  the  provisions  of 
sections  29  (a)-(g)  • • *.  * * * each  circuit 

judicial  commission  shall  consist  of  five  mem- 
bers, one  of  whom  shall  be  the  presiding  Judge 
of  the  court  of  appeals  of  the  district  within 
which  the  judicial  circuit  of  such  commission 
or  the  major  portion  of  the  population  of  said 
olrcult  is  situated,  who  shall  act  as  chairman, 
and  the  remaining  four  members  shall  be  chosen 
in  the  following  manner.  The  members  of  the 
bar  of  this  state  residing  in  the  Judicial  cir- 
cuit of  such  commission  shall  elect  two  of  their 
number  4 o serve  as  members  of  aald  comml salon, 
anJ  the  governor  shall  appoint  two  citizens, 
not  members  of  the  bar,  from  among  the  residents 
of  said  Judicial  clrouit,  to  serve  as  members 
of  said  commission;  the  terms  of  office  of  the 
members  of  such  commission  shall  be  fixed  by 
the  supreme  court  and  may  be  o hanged  from  time 
to  time,  but  not  so  as  to  shorten  or  lengthen 
the  tern  of  any  member  then  in  office." 

[Emphasis  ours.] 

It  is  seen  that  the  two  elected  members  of  each  Circuit 
Judicial  Commission  must  reside  in  the  Judicial  circuit  of  such 
commission  in  order  to  qualify.  Ve  shall  now  consider  what  the 
residence  requirement  in  the  above  constitutional  provision  means. 

In  construing  statutes,  a basic  rule  of  construction  (in- 
corporated in  Section  1.090,  RSMo)  is  to  give  words  and  phrases 
(other  than  technical  ones)  their  plain,  ordinary  and  usual  mean- 
ing with  a view  to  promoting  the  apparent  objective  of  the  law- 
makers. And  this  rule  is  equally  applicable  to  construction  of 
constitutional  provisions.  Rathjen  v.  Reorganized  School  District 
R-ZI,  365  No.  518,  284  S.W.  2d  316.  Technical  words  are  those 
pertaining  to  useful  or  mechanical  arts,  or  any  science,  business, 
profession,  sport,  or  the  like. 

"Residence”  may  mean  something  more  than  domicile,  Rummel 
v.  Peters,  31  N.E.  2d  57*  314  Mass.  304,  and  in  this  constitutional 
provision,  we  feel  that  it  does  mean  more  than  technical  domicile. 
The  language  employed  can  mean  only  that  those  members  of  the 
bar  who  actually  and  in  good  faith  live  and  maintain  their  homes 
in  the  Judicial  circuit  shall  constitute  the  electorate  to  select 
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two  of  their  number  — that  is,  two  of  those  who  in  truth  and 
in  faot  reside  therein  — to  serve  on  the  commission*  Such  is 
the  plain,  ordinary  and  usual  understanding  of  the  word.  A 
man* 8 residence  is  where  he  dwells  and  is  ordinarily  the  place 
where  his  wife  and  children  reside.  D'Blia  and  Marks  Co.  v. 

Lyon,  D.C.  Man.  App.,  31  A 2d  647,  648;  Fink  v.  Katz,  D.C.  Nun. 
App.,  68  A 2d  813,  815. 

This  constitutional  provision  provides  thats 

".  . . the  members  of  the  bar  of  this  state 
residing  in  the  Judicial  circuit  of  such  com- 
mission shall  elect  two  of  their  number  * * *" 

Why  did  the  provision  not  merely  require  the  members  of  the 
bar  of  this  state  practicing  or  having  offices  in  the  Judicial 
circuit  of  such  conmlsslon  elect  two  of  their number?  Irrespec- 
tive of  the  reason,  a choice  was  made  here  and  the  constitutional 
provision  makes  the  requirement  that  members  residing  in  the  dis- 
trict elect  one  of  themselves  to  the  circuit  judicial  commission. 

Section  1.020,  RSMo,  provides: 

"As  used  in  the  statutory  laws  of  this  state, 
unless  otherwise  specially  provided  or  unless 
plainly  repugnant  to  the  Intent  of  the 
legislature  or  to  the  context  thereof: 


"(9)  'Place  of  residence'  means  the  place 
where  the  family  of  any  person  permanently 
resides  in  this  state,  and  the  place  where 
any  person  having  no  family  generally  lodges; 

• • #t* 

This  provision,  strictly  speaking,  would  not  apply  to  con- 
struction of  the  constitution;  however,  it  is  worthy  to  note 
that  when  Article  V,  Section  29  (<l),  was  adopted,  the  above  rule 
of  statutory  construction  was  in  effect.  It  follows  that  the 
term  "reoiding  in"  would  have  been  given  further  attention  if 
it  were  Intended  to  have  a meaning  different  from  the  usual 
construction. 

We  are,  therefore,  of  the  opinion  that  under  the  factual 
situation  set  out  above,  Mr.  Mogab  is  no  longer  a resident  of 
the  22nd  Judicial  Circuit. 
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However,  even  if  we  accept  the  concept  of  "residence" 
being  the  equivalent  of  "domicile,"  the  above  stated  facts  fall 
to  demonstrate  that  Mr.  Mogab  is  still  "domiciled"  in  the  22nd 
Judlolal  Circuit. 

The  concept  of  domicile  has  been  before  the  courts  of 
Missouri  in  innumerable  cases.  We  here  set  out  excerpts  and 
principles  of  law  from  a few  of  the  cases  which  we  believe  to 
be  pertinent  to  the  present  situation. 

Two  fundamental  elements  are  essential  to  constitute  domicile 
or  residence:  (1)  Bodily  presence  in  a place;  (2)  The  intent 
of  remaining  in  that  plaoe  permanently  or  for  an  indefinite  time. 
Phelps  v.  Phelps,  246  S.W.  2d  838;  Barth  v.  Barth,  334  Mo.  App. 
402,  I89  S.W.  2d  431;  In  Re  Lankford* s Estate,  272  Mo.  1,  197 
S.W.  147;  In  Re  Ozias*  Estate,  29  S.W.  2d  240;  Schneider  v. 

Friend,  No.  App.,  361  S.W.  2d  30o,  311.  While  bodily  presence 
is  one  of  the  elements  of  residence  or  domicile,  the  length  of 
time  of  bodily  presence,  however  short,  is  of  no  oonsequence 
(Nolker  v.  Nolker,  257  S.W.  798)*  provided  the  concurring  Intent 
1b  established  by  other  evidence.  In  Barth  v.  Barth,  supra, 

189  S.W.  2d,  l.c.  434,  the  St.  Louis  Court  of  Appeals  held: 

"To  create  a residence  In  a particular  place 
two  fundamental  elements  are  essential.  These 
are  actual  bodily  presence  in  the  place,  com- 
bined with  a freely  exercised  intention  of 
remaining  there  permanently,  or  for  an  indefi- 
nite time.  Whenever  these  two  elements  combine 
a residence  is  created.  Neither  bodily  presence 
alone  nor  intention  alone  will  suffice  to  create 
a residence.  Both  must  concur,  and  at  the  very 
moment  they  do  concur  a residence  is  created. 

The  length  of  the  period  of  bodily  presence, 
however  short,  is  of  no  consequence,  provided 
the  concurring  intention  is  established  by  other 
evidence.  Otherwise  it  may  become  an  important 
fact  for  consideration  in  determining  the  ex- 
istence or  not  of  the  intention." 

In  most  cases  the  requirement  of  bodily  presence  is  not 
too  difficult  to  determine.  The  usual  difficulty  is  determining 
whether  the  necessary  Intent  is  present.  The  Intent  of  the  in- 
dividual whose  residence  is  in  question  is  to  be  deduced  from 
all  the  surrounding  circumstances,  acts,  and  utterances  of  such 
person. 
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"Residence  is  largely  a matter  of  Intention." 

[Citations  omitted.] 

"This  intention  1b  to  be  deduced  from  the 
acts  and  utterances  of  the  person  whose 
residence  is  in  issue."  Zn  Re  Lankford's 
Estate,  supra,  pages  148,  149. 

As  stated  by  the  Kansas  City  Court  of  Appeals  in  the  case 
of  In  Re  Ozias'  Estate,  supra,  page  243,  when  considering  the 
problem  of  residence: 

"The  ruling  herein  depends  upon  the  proper 
construction  of  the  word  domicile.  Our 
Supreme  Court  held  in  Re  Estate  of  Lankford, 

272  Mo.  1,  197  S.W.  147,  that  residence  is 
largely  a matter  of  Intention,  to  be  deduoed 
from  the  acts  of  a person.  Residence  and 
domicile  are  used  interchangeably,  and,  in 
so  far  as  they  apply  to  the  situation  here 
presented  are  synonymous. 

"'Domicil.  That  place  where  a man  has  his 
true,  fixed  and  permanent  home  and  principal 
establishment,  and  to  which  whenever  he  is 
absent  he  has  the  intention  of  returning. ' 

"Bouv.  Law  Diet.,  Vol.  1,  page  915.  # * •" 

If  a discrepancy  exists  between  the  declarations  of  Intent 
of  the  individual  whose  residence  is  in  question  and  the  conduct 
of  the  individual,  the  conduct  is  deemed  to  show  the  true  intent 
and  the  declarations  yield  to  the  Inference  derived  from  such 
conduct.  Barrett  v.  Parks,  Mo.,  S.W.  2d  bb6. 

See  also  State  ex  inf.  McKittrlok  ex  rel.  Chambers  v. 

Jones,  183  S.W.  2d  17,  353  Mo.  900;  In  Re  Toler's  Estate,  325 
S.W.  2d  755. 

Section  1.020,  RSMo  1939  (above  quoted)  illustrates  the 
importance  of  the  place  of  residence  of  the  family  of  the  person 
whose  domicile  or  residence  is  in  question.  The  removal  of  one's 
family  is  a very  important  indication  of  Intent  in  determining 
whether  there  has  been  a change  of  residence,  McDowell  v.  Fried- 
man Brothers  Shoe  Company,  115  3.W.  1028,  135  Mo.  App.  276.  There 
are  numerous  Missouri  decisions  which  have  considered  the  place 
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where  the  family  of  a married  man  lives,  when  such  married  man 
is  not  estranged  from  his  family,  as  being  of  vital  importance 
in  determining  such  a man’s  residence.  See  State  ex  rel.  Ramey 
v.  Dayton,  77  Ho*  6781  State  v,  Snyder,  182  Mo.  462,  82  S.W.  12. 

There  are,  of  oourse,  exceptional  situations  such  as  in 
Barrett  v.  Parks,  180  S.W.  2d  605.  There,  Mr.  Parks  was  required 
by  his  employer,  the  City,  to  live  at  the  airport  in  St.  Louis 
County  for  the  more  efficient  discharge  of  the  municipality's 
public  purposes  and  necessities,  and  for  that  reason  alone,  he 
and  his  family  lived  at  the  municipally  owned  residence  provided 
by  the  city.  Such  residence  by  Parks  was  clearly  temporary  In 
nature  and  did  not  negative  nor  was  it  inconsistent  with  hlB 
continued  intention  to  retain  his  municipal  citizenship  (which 
was  a charter-prescribed  condition  of  employment).  No  comparable 
necessitous  situation  exists  as  to  Mr.  Mogab. 

Proof  of  maintenance  of  a home  and  family  in  St.  Louis  County 
in  which  Mr.  Mogab  spends  the  major  portion  of  his  non-working 
hours  is  very  persuasive  in  showing  that  he  resides  in  St.  Louis 
County  under  the  above  quoted  authorities,  and,  considered  in 
the  light  of  all  the  facts,  leads  this  office  to  the  opinion 
that  Mr.  Mogab  is  no  longer  a resident  or  domiciliary  of  the  22nd 
Judicial  Circuit. 

The  fact  that  Mr.  Mogab  stays  at  the  Delor  address  of  hie 
brother  a small  part  of  the  time,  apparently  for  reasons  of  con- 
venience, does  not  negative  the  basic  fact  that  hie  actual  home 
is  in  St.  Louis  County.  In  our  opinion,  Mr.  Mogab  resides  in 
St.  Louis  County  where  he  actually  lives  and  where  he  maintains 
a home  for  and  with  his  family. 

Your  next  question  is  whether  as  the  result  of  his  change 
of  residence,  Mr.  Mogab  is  entitled  to  continue  as  a member  of 
the  22nd  Judicial  Circuit  Commission.  In  our  opinion,  he  is  not. 

The  determination  of  this  question  involves  a construction 
of  the  constitutional  provision  and  a determination  of  its  in- 
tent and  purpose.  Under  the  provisions  of  Artlole  V,  Section 
29  (d),  a Circuit  Judicial  Commission  consists  of  five  members, 
two  of  whom  are  elected  by  the  members  of  the  bar  residing  in 
the  Judicial  Circuit,  two  of  wham  are  appointed  by  the  Governor 
"from  among  the  residents"  of  the  circuit  and  the  fifth  member 
is  the  presiding  Judge  of  the  Court  of  Appeals  of  the  district 
in  which  the  Judicial  Circuit  is  situated. 


As  to  all  members  other  than  the  presiding  judge,  residence 
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wlthin  the  Judicial  Circuit  is  a necessary  qualification.  As 
to  the  members  elected  by  the  bar,  it  is  significant  that  only 
those  who  reside  within  the  circuit  may  vote  and  that  they  are 
authorized  to  elect  only  those  who  constitute  Ntwo  of  their 
number**  • 

The  obvious  purpose  is  to  have  two  resident  members  of 
the  bar  to  act  as  the  representatives  of  the  entire  group  of 
resident  members  of  the  bar;  that  is,  in  lieu  of  resident  law- 
yers themselves  participating  in  the  selection  of  nominees 
to  fill  a vacancy,  two  of  their  number  act  in  their  stead.  In 
this  context,  it  would  appear  evident  that  unless  the  representa- 
tives of  the  bar  possess  the  requisite  qualifications,  not  merely 
at  the  time  of  election,  but  at  the  time  they  are  to  act  in  be- 
half of  the  bar  as  a whole,  the  very  purpose  of  the  constitu- 
tional provision  would  be  defeated.  Surely,  if  a lawyer  member 
of  the  Commission  were  suspended  from  practice  or  disbarred, 
it  could  not  reasonably  be  said  that  he  should  nevertheless  be 
entitled  thereafter  to  participate  in  the  nominating  process 
as  a member  of  the  bar  residing  in  the  Circuit.  Residence  with- 
in the  Circuit  is  of  equal  importance  under  the  constitutional 
provision  with  membership  in  the  bar.  The  mere  fact  that  the 
change  of  residence  is  to  a nearby  Circuit  instead  of  one  far 
distant,  or  even  to  another  state  or  country,  in  no  way  affects 
the  principle  involved. 

We  note  that  the  lay  representatives  on  the  commission 
must  also  be  appointed  from  n among  the  residents"  of  the  Circuit. 
This  fortifies  our  opinion  that  residing  within  the  Circuit  is 
a necessary  qualification,  not  merely  to  eleotlon  or  appointment, 
but  to  the  right  to  hold  the  membership  and  to  participate  in 
its  important  functions.  Section  29  (d)  contains  the  further 
provision:  *'No  member  of  any  such  commission  shall  hold  any 
public  office,  and  no  member  shall  hold  any  offlolal  position 
in  a political  party".  Surely,  it  could  not  reasonably  be  con- 
tended that  if  a member  were  to  be  elected  to  a party  office, 
he  would  still  be  qualified  as  a member  of  the  commission  for 
the  remainder  of  his  term. 

Note  should  also  be  taken  of  the  fact  that  the  fifth  member 
of  the  commission  is  the  presiding  Judge  of  the  Court  of  Appeals. 
There  is  no  specific  language  in  the  constitution  which  would 
vacate  the  membership  of  a presiding  Judge  when  he  ceases  to  hold 
that  position.  Yet,  no  one  would  seriously  urge  such  was  not 
the  law.  Just  as  continuing  in  the  of floe  of  presiding  Judge 
of  the  Court  of  Appeals  is  a necessary  qualification  for  any  such 
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person  to  continue  to  participate  In  the  functions  of  the 
comnission  at  any  given  time,  so  too  must  residence  within 
the  Circuit  continue  to  exist  in  order  that  a lawyer  member 
may  participate  in  such  functions  during  the  time  for  which  he 
was  elected. 

Although  there  is  no  case  directly  in  point,  it  is  worth- 
while to  compare  the  case  of  State  ex  rel.  Johnson  v.  Donworth, 
127  Nos  App.  377#  103  S.W.  1033#  subsequently  cited  with  ap- 
proval and  followed  by  the  Supreme  Court  En  Banc  in  the  case 
of  State  ex  rel.  City  of  Republic  v.  Smith,  3*3  No.  1138,  139 
S.W.  2d  929.  The  Donworth  case  held  that  an  alderman  of  a city 
of  the  4th  class  who  moved  out  of  the  ward  he  was  elected  to 
represent  thereby  lost  his  qualifications  for  such  office, 
one  of  which  was  that  he  must  be  a resident  of  the  ward.  The 
court  held  that  the  requirement  that  he  be  a resident  of  the  ward 
from  which  he  was  elected  is  no  less  imperative  than  the  require- 
ment that  he  be  a citizen  of  the  United  States,  or  a resident  of 
the  city,  and  that  a continuation  of  such  qualifications  is 
required  in  order  to  entitle  one  elected  as  an  alderman  to 
remain  as  suoh. 

In  view  of  the  foregoing,  it  is  our  opinion  that  a member 
of  the  commission,  other  than  the  presiding  Judge,  who  ceases  to 
be  a resident  of  the  Judicial  Circuit,  is  no  longer  qualified  to 
participate  in  the  nomination  process. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  Nr.  CharleB  A.  Hogab 
is  not  a resident  of  the  22nd  JUdlolal  Circuit  and,  therefore, 
is  not  qualified  to  continue  as  a member  of  the  22nd  Circuit 
Judicial  Commission. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Oary  A.  Tatlow. 

Yours  very  truly. 


THOMAS  P.  EAOLETON 
Attorney  General 


JUNIOR  COLLEGE  DISTRICT:  The  property  of  public  utilities  enumer- 

TAXATION:  ated  in  Chapters  151,  153,  and  155,  RSMo, 

STATE  TAX  COMMISSION:  is  subject  to  1964  taxation  by  the  Junior 

PUBLIC  UTILITIES:  College  District  of  Metropolitan  Kansas 

RAILROADS:  City  to  the  same  extent  as  other  property 

SCHOOLS:  in  the  district.  The  State  Tax  Commission 

has  the  duty  of  apportioning  the  valuation 
of  such  utilities  to  the  junior  college  district  for  1964  taxation 
and  is  authorized  to  obtain  the  necessary  information  for  such 
purpose. 


Opinion  No.  361 


November  16,  1964 


State  Tax  Commission  of  Missouri 
Jefferson  Building 
Jefferson  City,  Missouri 

Gentlemen: 


You  have  requested  our  opinion  as  follows: 


"This  Commission  requests  an  official 
opinion  from  your  department  as  to  whether 
or  not,  in  view  of  the  facts  set  forth 
below,  public  utilities  enumerated  in 
Chapters  151,  153,  155,  R.S.Mo.,  1959, 
should  be  required  to  amend  or  supplement 
their  annual  advalorem  property  statement 
made  to  this  agency  for  the  year  1964, 
so  as  to  include  the  Junior  College  District 
of  metropolitan  Kansas  City. 


"The  Junior  College  District  of  metropolitan 
Kansas  City,  Missouri,  was  created  under 
order  of  the  State  Board  of  Education  on 
June  5,  1964.  This  organization  was  in 
accordance  with  the  provisions  of  Sections 
165.790  to  165.840,  inclusive  of  the  Missouri 
Revised  Statutes. 


"The  election  for  the  creation  of  the  District 
was  held  on  May  26,  1964,  and  the  various 
election  authorities  certified  the  votes  on 
or  before  June  2,  1964. 

"On  June  23,  1964  the  Board  of  Trustees  of 
said  Junior  College  District  set  the  tax 
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levy  at  ten  cents  on  the  hundred  dollars 
valuation,  and  on  the  same  date  this  rate 
was  sent  to  the  county  clerks  of  Jackson, 

Clay,  Platte  and  Cass  Counties,  Missouri." 

Your  letter  assumes,  and  in  our  opinion  correctly  so, 
that  the  Junior  College  District  of  Metropolitan  Kansas  City 
is  legally  authorized  to  impose  a tax  on  property  in  the 
district  for  the  year  1964,  the  year  in  which  it  was 
organized,  although  such  district  was  not  established  until 
June  5#  1964. 

Section  165.800,  RSMo  Cum.  Supp.  1963*  provides  for 
submission  to  the  voters  in  the  district  area  of  a proposition 
to  organize  a Junior  college  district  with  power  to  impose  a 
property  tax.  The  election  is  to  be  held  at  the  annual  school 
election  except  that  where  such  elections  of  component  school 
districts  in  the  area  are  not  to  be  held  on  the  same  date,  the 
State  Board  of  Education  shall  set  the  date  for  the  election. 

The  results  of  the  election  must  be  transmitted  within  fifteen 
days  thereafter  to  the  State  Board  of  Education  and  if  the 
proposition  has  received  a majority  of  the  total  number  of  votes 
cast,  then  the  State  Board  of  Education  enters  an  order  declaring 
the  district  organized. 

Section  165. 817#  RSMo  Cum.  Supp.  1963#  requires  a Junior 
college  district  organized  under  the  act  to  provide  college 
courses  of  instruction  for  pupils  resident  within  the  district 
who  have  completed  an  approved  high  school  course;  and  Section 
165.820,  RSMo  Cum.  Supp.  1963#  provides  for  the  appointment 
of  employees  by  the  directors  of  the  district.  The  districts 
thereafter  have  and  exercise  all  powers  which  any  Junior  college 
district  could  exercise  had  it  been  in  existence  prior  to  the 
date  of  organization.  It  is  obvious  that  If  the  district  could 
not  levy  the  prescribed  tax  for  the  current  year  it  would  be 
rendered  completely  Impotent  and  unable  to  perform  its  duties 
and  functions  until  the  next  succeeding  year.  Nothing  in  the 
language  of  the  law  Justifies  any  such  interpretation. 

This  office  has  heretofore  issued  an  opinion  dated 
October  16,  1957#  to  Honorable  Roy  C.  Miller,  which  holds 
that  when  a county  health  center  has  been  established  a tax 
therefor  authorized  by  the  voters  of  the  county  before  October  31 
of  a given  year,  then  such  tax  can  be  levied  and  collected  for 
such  year.  We  believe  the  same  principle  to  be  applicable  here. 
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We  note  from  the  original  record  in  the  case  of  State 
ex  rel.  Benson  v.  Union  Electric  Company  of  Missouri,  (Mo.  Sup. ) 
220  SW2d  1,  that  the  St.  Lduis  County  Library  District  levied 
a tax  for  the  year  of  its  organization  in  similar  circumstances 
and  its  right  to  do  so  was  not  in  any  wise  questioned  in  that 
case.  And  In  Long  v.  City  of  Independence,  (Mo.  Sup.)  229  SW2d 
686 , our  Supreme  Court  held  that  a city  had  authority  to 
levy  and  collect  a tax  on  certain  property  therein  notwith- 
standing that  such  property  did  not  come  within  the  city  limits 
until  after  January  1 of  the  year  for  which  the  taxes  were 
levied  by  virtue  of  annexation.  The  basic  holding  in  that 
case  was  that  all  property  was  subject  to  tax  by  the  city  if 
.it  was  within  the  corporate  limits  when  the  tax  was  levied. 

So,  too,  with  respect  to  a Junior  college  district,  if  the 
levy  is  made  within  the  time  authorized  by  law,  as  here,  it  is 
of  no  consequence  that  the  district  was  not  organized  until 
June  of  the  year  in  question.  Parenthetically,  we  note  that 
in  St.  Louis  & S.  P.  Ry.  Co.  v.  Qracy,  126  Mo.  472,  29  SW  579, 
the  Supreme  Court  held  that  the  fact  an  order  for  the  levy 
of  taxes  was  not  made  until  after  the  time  the  taxes  were  due 
and  payable  would  not  invalidate  the  tax,  such  delay  being 
deemed  to  be  a mere  irregularity. 


Your  question  relates  specifically  to  certain  public 
utilities  enumerated  in  Chapters  151,  153,  and  155>  RSMo,  the 
distributable  property  of  which  is  assessed  by  the  State  Tax 
Commission.  Section  165. 827,  RSMo  Cum.  Supp.  1963,  provides 
as  follows: 


"All  real  and  tangible  personal  property 
owned  by  railroads,  street  railways, 
boats,  vessels,  bridge  companies,  telegraph 
companies,  electric  light  and  power  companies, 
electric  transmission  line  companies,  pipe 
line  companies,  express  companies,  air  line 
companies  and  other  companies  and  public 
utilities  whose  property  is  assessed  by  the 
state  tax  commission  shall  be  taxed  at  the 
same  rate  of  taxation  which  is  levied  on 
other  property  in  such  Junior  college  district 
in  the  same  manner  and  to  the  same  extent 
that  such  property  is  subject  to  assessment 
and  taxation  for  general  county  purposes, 
and  all  of  the  provisions  of  chapters  151 , 

153,  154,  and  155,  RSMo,  shall  likewise  apply 
to  taxation  by  such  Junior  college  districts 
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to  the  same  extent  as  if  such  junior 
college  districts  were  specifically 
included  in  the  provisions  contained  in 
said  chapters  151,  153,  154,  and  155,  RSMo, 
except  that  the  taxes  levied  by  such 
junior  college  districts  shall  not  be 
included  for  the  purpose  of  determining 
the  average  school  levy  for  the  other  school 
districts  in  the  county  in  which  they  are 
situated.  The  taxes  so  levied  against 
such  property  by  such  junior  college  districts 
shall  be  collected  in  the  same  manner  as 
taxes  are  collected  on  such  property  from 
general  county  taxes." 

This  statute  in  terms  provides  that  the  property  of  the 
public  utilities  assessed  by  the  State  Tax  Commission  shall  be 
taxed  at  the  same  rate  of  taxation  which  is  levied  on  other 
property  in  the  junior  college  district  in  the  same  manner  and 
to  the  same  extent  that  such  property  is  subject  to  assessment 
and  taxation  for  general  county  purposes.  Thus,  the  Legislature 
has  clearly  manifested  its  purpose  and  intent  that  property 
of  public  utilities  be  taxed  at  the  same  rate  and  to  the 
same  extent  as  all  other  property  in  the  junior  college  district. 
And  since  all  other  property  is  subject  to  be  taxed  by  the 
junior  college  district  for  the  year  1964,  it  follows  that 
property  of  public  utilities  should  also  be  so  taxed. 

It  is,  of  course,  true  that  the  reporting  sections, 

151.020,  153»030,  and  155.020,  RSMo,  all  provide  basically 
that  the  utilities  mentioned  therein  furnish  an  annual  state- 
ment to  the  State  Tax  Commission  on  or  before  the  first  day 
of  May  of  each  year  setting  forth  certain  required  information 
on  the  basis  of  which  the  Commission  may  make  an  assessment 
of  the  property  of  the  utility  and  apportion  the  valuation  to 
local  taxing  units.  However,  there  is  nothing  magical  about 
this  date.  The  mere  fact  that  the  junior  college  district 
was  not  in  existence  prior  to  the  date  the  reports  were  filed 
would  not  have  the  effect  of  relieving  the  property  of  the 
public  utilities  from  the  burden  of  taxation  which  all  other 
properties  in  the  district  must  bear.  We  note  that  if  the 
required  report  is  not  made  by  May  1,  the  State  Tax  Commission, 
in  each  Instance,  is  authorized  to  increase  the  assessed 
value  of  the  distributable  property  of  the  utility  by  four 
percent.  If  the  report  is  not  filed  pursuant  to  statute, 
then  the  State  Tax  Commission  is  authorized  to  ascertain  the 
property  of  the  utility  and  fix  its  value  "from  the  best 
information  they  can  obtain".  Sections  151.050,  153. 050,  and 
155.050,  RSMo. 
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It  is  obvious  that  the  date  of  May  1 is  fixed  primarily 
to  enable  the  State  Tax  Commission  to  perform  its  duties  of 
determining  the  valuation  of  the  property  and  apportioning 
such  value  more  efficiently  and  expeditiously,  and  not  for  the 
purpose  of  fixing  a date  beyond  which  the  property  therein 
required  to  be  reported  may  not  be  subjected  to  the  taxing  power 
of  various  local  taxing  units.  Of  importance  is  the  fact  that 
the  statutory  duty  of  the  State  Tax  Commission  to  apportion 
the  value  to  the  respective  taxing  units  is  expressed  in  broad 
and  general  language.  Section  151.080  does  not  make  the  duty 
of  the  Commission  to  make  the  apportionment  dependent  upon 
whether  the  utility  has  filed  the  required  report  prior  to 
May  1 of  the  year  in  question,  or  even  whether  the  report  has 
been  filed  at  all.  (See  also  Sections  151. 030  and  155-050 
imposing  similar  duties  of  apportionment  upon  the  State  Tax 
Commission.)  And  Section  165.827  expressly  brings  junior 
college  districts  within  the  provisions  of  Chapters  151,  153, 
and  155,  the  foregoing  statutory  provisions  are  equally 
applicable  to  the  apportionment  of  the  value  of  the  property 
of  each  of  the  utilities  to  junior  college  districts.  It 
follows  that  the  Commission  is  authorized  to  and  has  the  duty 
imposed  upon  it  to  make  the  statutory  apportionment  of  the 
property  of  the  various  utilities  to  the  Junior  College  District 
of  Metropolitan  Kansas  City. 

The  State  Tax  Commission  has  ample  authority  to  obtain 
the  necessary  information  for  the  purpose  of  making  an  apportion- 
ment of  the  property  of  each  utility  to  the  Junior  College 
District  of  Metropolitan  Kansas  City.  If  the  utilities  refuse 
to  supplement  their  reports  in  order  to  furnish  the  information 
necessary  for  the  apportionment,  the  State  Tax  Commission  Is 
authorized  under  Chapter  138,  RSMo,  to  examine  the  books  and 
records  of  the  respective  utilities  and  to  examine  witnesses 
under  oath  and  thereby  obtain  whatever  Information  is  required 
for  the  purpose  of  performing  Its  duties  of  apportioning  the 
property  of  the  utility  to  the  district  so  that  such  property 
may  be  subjected  to  taxation  for  the  year  1964  to  the  same 
extent  a3  all  other  property  in  the  junior  college  district. 


CONCLUSION 

The  property  of  public  utilities  enumerated  in  Chapters 
151,  153,  and  155,  RSMo,  Is  subject  to  1964  taxation  by  the 
Junior  College  District  of  Metropolitan  Kansas  City  to  the  same 
extent  as  other  property  in  the  district  even  though  such 
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district  was  not  established  until  after  May  1,  the  date  by 
which  the  utilities  must  make  their  reports  to  the  State  Tax 
commission.  The  Commission  has  the  duty  of  apportioning  the 
valuation  of  such  utilities  to  the  junior  college  district  for 
1964  taxation,  and  is  authorized  to  inspect  books  and  records 
and  examine  witnesses  under  oath  if  necessary  to  obtain 
the  necessary  Information. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Joseph  Nessenfeld. 

Yours  very  truly. 


Ail 


THOMAS  P.  EAOLETQ 


Attorney  General 


Opinion  No.  363 

Answered  by  Letter  - Siddens 


December  22,  1964 


Mr.  George  G.  Hat Bell,  Acting  Supervisor 
Division  of  Savings  and  Loan  Supervision 
Department  of  Business  and  Administration 
Room  1101  - Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  HatBell: 

In  connection  with  your  inquiry  dated  October  15,  1964, 
seeking  a reconsideration  of  Attorney  General ' s Opinion 
dated  March  16,  1959,  to  Paul  R.  Sims,  we  wish  to  advise 
you  that  this  problem  has  been  carefully  reviewed,  the 
law  researched  and  conferences  held  with  interested  attorneys, 
and  the  Attorney  General  has  decided  to  adhere  to  the  opinion 
to  Paul  R.  Sims  dated  March  16,  1959. 

Yours  very  truly, 

THOMAS  F.  EAGLETON 

Attorney  General 


By 


JGStlo 


J.  Gordon  Siddens 
Assistant  Attorney  General 


HOSPITAL  DISTRICT: 
COUNTY  COLLECTOR: 
TAX  FUNDS: 


County  Collector  may  turn  over  tax  funds 
collected  for  hospital  districts  to  the 
hospital  district. 


December  7*  1964 


C. 


Honorable  Clarence  P . Lehnen 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City,  Missouri 

Dear  Mr.  Lehnen: 


OPINION  NO.  365 


This  is  in  answer  to  your  official  opinion  request  of 
October  21,  1964,  in  which  you  asked  the  following  question: 


*1.  Chapter  20 6 provided  for  the  creation 
of  hospital  districts ; the  election  of  a Board 
of  Directors  of  said  districts,  the  legislative 
and  executive  powers  of  said  Board  of  Directors; 
and  election  of  a chairman  of  said  Board  of 
Directors;  and  for  the  appointment  of  a Secretary 
and  Treasurer  of  said  Board . 

1 ; 

"2.  There  are  provisions  for  financing  said 
Districts  by  tax  moneys  and  other  provisions 
dealing  with  said  hospital  -districts, 

"3,  I am  unable  to  find,  any  provision  in  said 
Chapter  ,or  related  chapters  in  regard  to  the 
handling'  of  the  moneys  collected  for  said 
hospital  districts," 


In  a subsequent  communication  with  this  office,  you  have 
further  stated  that -the  county  collector  has  collected  a hospital' 
district  tax  for  a hospital  district  located  in  the  county  of  which 
he  is  collector  as  authorized  by  Chapter  206,  RSMo  Cum.  Supp.  1963, 
and  is.  holding  these  funds  in  a special  account  for  a determination 
of  whether  he  should  turn  over  said  funds  to  the  county  treasurer 
or  directly  to  the  hospital  district.  Chapter  2 06  makes  no  provision 
for  the  procedure  which  the  county  collector  is  to  follow. 

Your  attention  Is  called  to  Section  206.010  (2),  Cum.  Supp.  1963, 
which  authorizes  a hospital  district  to  levy  and  collect  taxes  and 
which  provides: 
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"2*  When  a hbspital  district  is  organized 
it  shall  be  a body  corporate  and  political 
subdivision  of  the  state  and,  shall  be  known 
as  * Hospital  District*.,  and 

in  that  name  may  sue  and  be  sued,  levy  and 
collect  taxes  within  the  limitations  of 
this  chapter  and  the  constitution  and  issue 
bonds  as  herein  provided." 

However,  we  note  that  Chapter  206  relating  to  hospital 
districts  is  devoid  of  a provision  concerning  what  officer  the 
county  collector  is  to  turn  over  the  hospital  district  tax. 
Therefore,  we  shall  limit  this  opinion  to  answering  the  question 
of  what  is  the  proper  official  for  the  county  collector  to  turn 
over  collected  tax  funds. 

It  is  thgeneral  rule  of  construction  that  omissions  in 
a statute  cannot  be  supplied  by  construction.  However,  the 
general  i*ule  is  qualified  by  another  rule  which  provides  that 
when  a power  is  given  by  statute  (power  to  levy  and  collect  taxes), 
everything  necessary  to  make  it  effectual  or  requisite  to  obtain 
the  end  is  necessarily  implied. 

It  is  the  opinion  of  this  office  that  the  latter  rule  should 

be  applied  in  this  situation. 

In  the  case  of  ex  parte  Sanford,  236  Mo.  665,  139  SW  376  (7), 
the  statute  expressly  granted  the  Tax  Equalization  Board  the  power 
to  subpoena  witnesses  and  send  for  books  and  papers . It  was 
conceded  that  the  statute  did  not  authorize  the  board  to  cite 
witnesses  for  contempt.  However,  the  Supreme  Court  held  that 
the  Tax  Equalization' Board  had  power  to  cite  witnesses  for  contempt 
by  implication  in  the  following  words: 

M[J3  (c)  There  is  a familiar  rule  of 
statutory  construction  which  fits  this  ' 
ease  like  a glove  fits  the.  hand,  namely, 
that,  'when  a power  is  given  by  statute, 
everything  necessary  to  make  It  effectual 
or  requisite  to  attain  the  end  Is  necessarily 
implied.  . , It  is  also  a well-settled  rule 
of  construction  that,  where  a statute  contains 
grants  of  power.  It  Is  to  be  construed  so  as 
to  Include  the  authority  to  do  all  things 
necessary  to  accomplish  the  object  of  the  grant. 

, « • The  latter  case  Is  very  much  like  the  one 
at  bar. 

"If  we  apply  this  rule  to  the  act  under- 
cons  iderat I on,  then  there  can  be  no  reasonable 
doubt  but  what  the  .'Legislature  intended  to 
and  did  confer  upon  the  board  of  equalization 
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the  power  to  commit  witnesses  for  contempt., 
where  they  were  duly  subpoenaed,  and.  refused  to 
testify  or  produce  the  books  and  papers  called 
for  by  the  subpoena.  * * *" 

In  Reilly  et  al.  v«  Sugar  Creek  Tp,  of  Harrison  County,  139 
SW2d  525,  the  power  of  the  township  to  purchase  right-of-way 
with  funds  raised  by  a bond  issue  under  1929  Mo.  St.  Ann.,  Section 
79-63  was  questioned.  Although  the  statute  authorized  the 
distribution  of  proceeds  from  the  bonds  sale  in  paying  the  cost 
of  "construction  for  improving  roads ",  it  did  not  expressly 
authorize  the  purchase  of  right-of-way. 

" * * * ’The  rule  for  interpreting  statutes,  that 
a power  given  carries  with  it,  incidentally  or  by 
implication,  powers  not  expressed,  but  necessary 
to  render  effective  the  one  that  is  expressed, 
would  require  the  construction  that  authority 
to  incur  a debt  for  the  erection  of  a public 
building  impliedly  embraces  authority  to  buy  a site 
for  it;  and  this  for  the  plain  reason  that  without  a 
site  the  building  cannot  be  erected.’  That  rule  Is 
applicable  to  the  present  situation.  * * *" 

Certainly,  the  Legislature  did  not  Intend  that  Section 
206.010  (2)  and  206.060  be  ineffectual  simply  because  this  Chapter 
206  does  not  specify  what  official  the  county  collector  is  to 
turn  over  the  said  tax  funds.  Thus,  it  is  the  opinion  of  this 
office  that  the  omission  of  statutory  procedure  for  turning  over 
tax  funds  levied  under  Section  206,010  (2)  and  206. 060,  supra, 
does  .not  prohibit  the  county  collector  from  'turning  over  the  tax 
funds  collected  to  the  appropriate  public  officer.  Certainly  when 
the  Legislature,  gave  the  power  to  levy  and  collect  a hospital 
district  tax  by  Section  206.010  (2),  Cum.  Supp.  1963,  It  also 
by  implication  gave  the  power  necessary  to  make  the  tax  effectual. 

We  find  no  statutes  which  deal  with  the  method  by  which 
money : received  from  the  hospital  district  tax  Is  to  find  Its  way 
to  the  treasurer  of  the  hospital  district.  Section  206.100, 

RSMo  Cum.. Supp,  1963*  however,  authorizes  the  board  to  select  a 
treasurer.  Some  argument  could  be  made  to  the  effect  that  the 
money  from  said  tax  should  be  paid  by  the  county  collector 
to  the  county  treasurer,  and  thereafter  paid  by  the  county 
treasurer  to  the  treasurer  of  hospital  district.  If  this  procedure 
were  followed,  the  money  could  be  paid  by  the  county  treasurer  to- 
the  hospital  district  treasurer  only  upon  order  of  the  county  court. 
The  control  and  expenditure  of  such  funds,  however,  are  not  subject 
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fco  any  discretion  by  the  county  court.  Based  upon  the  principles 
above  mentioned,  it  would  seem  appropriate  that  the  county  collector 
pay  such  funds  direetly  to  the  hospital  district  treasurer  and 
accept  the  district’s  receipt  therefor.  This  method  of  handling 
the  money  is  consistent  with  legislative  policy  adopted  in  analogous 
situations „ Section  199.150  RSMo  1959 — Tuberculosis  Districts; 
Section  235 .190 'RSMo  1959 — Street  Light  Maintenance  Districts; 
Section  2%. 500  RSMo  1-959— Water  Supply  Districts;  Section  321.270 
RSMo  1959: — Fire  Protection  Districts. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  county  collector 
shall  turn  over  tax  funds  collected  for  hospital  districts  as 
authorized  by  Section  206.010,  RSMo  Cum.  Supp.  I963,  to  the  hospital 
district. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Jim  DeNeen. 


Yours  very  truly. 


Title  Opinion 

Hugh  Stephens1  Estate 


October  28,  1964 


FILED  i 

367 


No.  367 


Dr.  Earl  Dawson,  President 
Lincoln  University 
Jefferson  City,  Missouri 

Dear  Sir: 

You  request  this  office  to  examine  the  abstract  of  title 
covering  the  following  described  real  estate: 

"The  southerly  98  feet  8 inches  of  Inlots 
Nos.  740  and  741,  more  particularly  de- 
scribed as  follows:  Beginning  at  the 
southwesterly  corner  of  said  Inlot  No. 

740,  thence  easterly  along  the  southerly 
line  of  Inlots  Nos.  740  and  741,  208  feet 
9 inches  to  the  southeasterly  corner  of 
Inlot  No.  741 ; thence  northerly  along 
the  easterly  line  of  said  Inlot,  98  feet  8 
inches;  thence  westerly  parallel  with  the 
southerly  line  of  said  Inlots  Nos.  741 
and  740,  208  feet  9 inches  to  the  westerly 
line  of  Inlot  No.  740;  thence  southerly 
along  the  westerly  line  thereof,  98  feet 
8 inches  to  the  point  of  beginning. 

"All  of  Inlots  Nos.  742  and  743. 

"All  of  Inlots  Nos.  843,  844,  845  and  846, 
and  all  that  part  of  Elm  Street  which  has 
been  vacated  by  the  City  of  Jefferson  and 
whichlies  between  Jackson  Street  and  Marshall 
Street;  EXCEPT  that  part  conveyed  to  the 
City  of  Jefferson  for  street  purposes  by 
Quitclaim  Deed  of  record  in  Book  45,  page  6, 

Cole  County  Recorder’s  Office;  and  EXCEPT 
thesoutherly  60  feet  of  Inlot  No.  846,  con- 
veyed to  Leona  Ferguson  by  Warranty  Deed  of 
Record  in  Book  53,  page  l80.  Cole  County 
Recorder’s  Office. 

"All  of  the  above  being  in  the  City  of 
Jefferson,  Missouri." 


Dr.  Earl  Dawson,  President  - 2 


We  are  informed  that  Lincoln  University  desires  to 
purchase  real  estate  within  the  above  described  tract,  to  wit* 

"Beginning  at  the  point  of  intersection 
of  the  Southern  Right  of  Way  line  of  Mis- 
souri State  Highways  50  and  63  (Rex  Whltton 
Expressway)  and  the  Eastern  Right  of  Way 
line  of  Jackson  Street;  proceeding  Southerly 
along  the  Eastern  Right  of  Way  line  of 
Jackson  Street  a distance  of  200  feet  to  a 
point;  thence  Easterly  90  degrees  a dis- 
tance of  145  feet  to  a point;  thence 
Northerly  57  degrees  40  minutes  East,  l6l 
feet  to  a point;  thence  Northerly,  along  a 
line  of  281  feet  from  and  parallel  to  the 
Eastern  Right  of  Way  line  of  Jackson  Street, 
a distance  of  105  feet  to  the  Southern  Right 
of  Way  line  of  Missouri  State  Highways  50 
and63;  thence  Westerly  along  aforesaid 
Right  of  Way  line  to  the  point  of  beginning." 

We  have  examined  the  abstract  of  title  prepared  by 
Nelson  Vincent  Abstract  and  Insurance  Company  continued  to 
September  23,  1964  at  1*30  p.m.,  covering  the  above  real 
estate  and  it  is  the  opinion  of  this  office  that  marketable 
title  is  vested  in  the  St,  Louis  Union  Trust  Company  of 
St.  Louis,  Missouri,  and  Porrest  P.  Carson,  as  trustees, 
subject  to  the  following* 

1.  You  should  ascertain  that  there  has  been  no  work  done 
or  material  furnished  within  the  past  six  months  in  connection 
with  construction  on  this  property,  as  the  possibility  exists 
that  Mechanics'  Liens  might  attach. 

2.  You  should  obtain  a certificate  of  the  Clerk  of  the 
U.  S.  District  Court  for  the  Western  District  of  Missouri, 
showing  no  bankruptcy,  pending  suits,  Judgaents  or  liens  upon 
the  property. 

3.  You  should  ascertain  that  the  Federal  Estate  and 
Missouri  Inheritance  Taxes  have  been  paid  on  both  the  estate 
of  Hugh  Stephens  and  the  estate  of  Bessie  Miller  Stephens. 

4.  You  should  ascertain  the  rights  of  persons  in  posses- 
sion, if  any,  who  are  not  shown  of  record, 

5.  You  should  determine  that  no  recordings  affecting 
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this  property  appear  subsequent  to  the  date  of  the  abstractor's 
certificate. 

6.  General  taxes  for  1963  and  prior  are  shown  to  be  paid. 

7.  You  will  take  subject  to  any  encroachments,  easements, 
measurements,  party  walls,  or  other  facts  which  a correct 
survey  of  the  premises  would ehow. 

The  foregoing  opinion  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Louis  C.  DePeo. 

Very  truly  yours. 


LCD rdf 


MMFTT  EAflLETOM 

Attorney  General 


INSURANCE:  Acceptance  of  regular  life  insurance  law  by- 

united  Mutual  Insurance  Company,  an  assessment 
plan  company. 


Opinion  No.  368 


October  29,  1964 


Honorable  Ralph  H.  Duggins 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 


FILED 


Dear  Mr.  Duggins 1 

Receipt  Is  acknowledged  of  your  letter  of  October  26, 
1964,  requesting  an  opinion  from  this  office  pursuant  to 
Section  377.170,  RSMo  1959,  as  to  whether  documents  sub- 
mitted by  United  Mutual  Insurance  Company  are  In  proper 
legal  form  for  the  acceptance  of  the  provisions  of  Sections 
376.010  to  376.670,  RSMo  195&  by  a life  Insurance  company 
doing  business  on  the  assessment  plan  under  Sections  377*010 
to  377.190,  RSMo  1959*  These  documents  consist  of  Notice  to 
Board  of  Directors,  Minutes  of  special  meeting  of  Board  of 
Directors  held  October  20,  1964,  and  Certificate  of  Amendment. 

An  examination  of  the  documents  referred  to  in  the  pre- 
ceding paragraph  has  been  made  as  required  by  Section  377.170, 
RSMo  1959,  and  it  is  the  opinion  of  this  office  that  the  same 
conform  to  the  provisions  of  Sections  376.010  to  376.670, 

RSMo  1959# and  are  not  Inconsistent  with  the  Constitution  and 
laws  of  this  State  and  the  United  States. 


The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Thomas  J.  Downey. 

Yours  very  truly. 


TH 


7.  EAfllSTOH 


Attorney  General 


INSURANCE: 


Articles  of  Incorporation  of  Universal  Underwriters 
Life  Insurance  Company. 


Substitute  for 
Opinion  No.  371 


December  3»  1964 


.37  / 

L ) 

Honorable  Ralph  H.  Duggins  *•  -*• 

Superintendent 

Division  of  Insurance 

Jefferson  Building 

Jefferson  City,  Missouri 

Dear  Mr.  Dugglns: 

By  letter  dated  October  5#  1964,  you  requested  an 
opinion  from  this  office  as  to  whether  documents  submitted 
by  Universal  Underwriters  Life  Insurance  Company  are  in 
accordance  with  Chapter  376  of  the  Statutes  and  are  not 
inconsistent  with  the  constitution  and  laws  of  this  State 
and  the  United  States.  These  documents  consisted  of  an 
executed  copy  of  the  Declaration  of  Intention  of  the 
original  incorporators  of  Universal  Underwriters  Life 
Insurance  Company,  a copy  of  the  Articles  of  Incorporation 
of  such  corporation  to  be  formed  under  the  provisions  of 
Chapter  376,  RSMo, 1959,  and  the  Publisher's  Affidavit  as 
to  publication  of  said  Articles  as  required  by  Sections 
376.050  and  376.070,  RSMo  1959. 

An  examination  of  the  documents  referred  to  in  the 
preceding  paragraph  has  been  made  as  required  by  Section 
376.070,  RSMo  1959.  In  this  regard,  your  attention  is 
directed  to  Article  III  of  the  Articles  of  Incorporation 
wherein  the  purposes  of  the  corporation  and  its  powers 
are  recited.  After  stating  the  various  purposes  and  powers. 
Article  III  concludes  as  follows: 

"Without  limiting  the  generality  of  the 
foregoing  purposes  and  powers,  to  do 
every  other  thing  or  act  necessary  or 
expedient  in  carrying  on  the  business 
of  the  corporation  and  to  carry  out 
the  foregoing  powers  which  may  be  per- 
mitted by  law.  ' 


Honorable  Ralph  H.  Duggins 


The  recitation  of  the  corporate  purposes  Is  broader  than 
that  allowed  by  law  for  an  Insurance  company  formed  under 
Chapter  376.  However,  the  addition  of  the  limitation 
provision  referred  to  above  conforms  the  stated  purposes 
to  the  statutory  limitations.  Therefore,  It  Is  the 
opinion  of  this  office  that  the  documents  submitted  are 
found  to  be  In  accordance  with  the  provisions  of  Chapter  376, 
RSMo  1959,  and  not  Inconsistent  with  the  constitution  and 
laws  of  this  State  and  the  United  States. 

Although  this  opinion  finds  that  the  Articles  of 
Incorporation  are  in  accordance  with  the  provisions  of  law, 
it  is  suggested  that  the  following  provisions  of  Article  III 
be  amended  to  clarify  the  stated  purposes  as  indicated. 

1.  "To  write  insurance  upon  the  lives  of 
individuals,  and  every  assurance  pertaining 
thereto  or  connected  therewith,  and  to 
grant,  purchase  and  dispose  of  annuities 
and  endowments  of  every  kind  and  description 
whatsoever,  and  to  provide  an  indemnity 
against  death,  and  for  weekly  or  other 
periodic  indemnity  for  disability  occasioned 
by  accident  or  sickness  to  the  person  of  the 
insured; " 

Section  376.010,  RSMo  1959#  provides  that  accident  and 
health  insurance  shall  be  made  a separate  department  of  the 
business  of  life  insurance,  and  the  cited  provision  should 
be  amended  to  include  this  condition. 

2.  "To  enter  into  and  perform  life  and 
disability  insurance  contracts  of  all  kinds, 
participating  and  non-participating,  indi- 
vidual and  group,  to  reinsure  its  risks  in 
whole  or  in  part  and  to  accept  reinsurance 
of  all  or  any  part  of  any  risk; " 

Reinsurance  authority  by  companies  formed  under  Chapter 
376  is  limited,  particularly  by  Section  376.520,  RSMo  1959# 
and  the  cited  provision  should  indicate  such  limitation. 
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Honorable  Ralph  H.  Duggins 


3.  "To  purchase  stock  and  securities  of 
other  corporations!  and  to  exercise  all 
the  rights,  powers  and  privileges  of 
ownership  thereof,  and  to  exercise  all 
voting  powers  thereof; ” 

The  right  of  companies  to  purchase  stock  and  securities 
of  other  corporations  is  limited  by  the  Statutes,  particularly 
Sections  375.300  and  376.305*  RSMo  1959*  and  the  cited 
provisions  should  Indicate  such  limitations. 

4.  "To  buy,  lease  and  otherwise  acquire 
real  estate,  personalty,  appliances  and 
equipment,  and  to  operate  or  use  the  same 
on  a commission,  lease,  or  other  basis  and 
to  sell,  encumber  and  otherwise  deal  In  and 
dispose  thereof,  to  construct.  Improve,  re- 
build, alter,  decorate,  maintain,  manage, 
control,  lease,  encumber,  or  otherwise 
acquire,  hold  and  dlBpose  of  and  deal  in 
any  and  all  kinds  of  improvements  upon  land 
belonging  to  this  company;" 

The  rights  of  a company  formed  under  Chapter  376  to  buy 
and  sell  real  estate  Is  limited  by  the  Statutes,  particularly 
Sections  375-320,  375,330  and  375.3*0,  RSMo  1959,  and  the 
cited  provisions  should  Indicate  such  limitations. 

A statement  of  such  corporate  purposes  and  powers  in 
general  terms,  unconditionally  and  without  reference  to 
statutory  limitations,  can  be  misleading  to  the  incorporators 
and  to  future  shareholders  of  the  company.  However,  the 
deficiencies  noted  are  not  fatal  to  the  legal  form  of  the 
Articles  of  Incorporation,  and  amendments  clarifying  these 
deficiencies  will  not  require  republication  of  the  Declaration 
of  Intention. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Thomas  J.  Downey,  and  Is  substituted 
for  the  opinion  Issued  In  regard  to  this  subject  matter  on 
November  24,  1964. 


Yours  very  truly. 


TJD/dg 


THOMAS  P.  EAQLEttON 
Attorney  General 


INSURANCE: 


Articles  of  Incorporation  of  First  Equity  Life 
Insurance  Company  of  Missouri. 


Opinion  No.  374 


November  24,  1964 


Honorable  Ralph  H.  Duggins 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Duggins: 

By  letter  dated  November  4,  1964,  you  requested  an 
opinion  from  this  office  as  to  whether  documents  submitted 
by  the  First  Equity  Life  Insurance  Company  of  Missouri  are 
in  accordance  with  Chapter  376  of  the  Statutes  and  are  not 
inconsistent  with  the  constitution  and  laws  of  this  state 
and  the  United  States.  These  documents  consisted  of  an 
executed  copy  cf  the  Declaration  of  Detention  of  the  original 
incorporators  of  the  First  Equity  Life  Insurance  Company  of 
Missouri,  a copy  of  the  Articles  of  Incorporation  of  such 
corporation  to  be  formed  under  the  provisions  of  Chapter 
376,  RSMo  1939#  and  the  Publisher's  Affidavit  as  to  publication 
of  said  Articles  as  required  by  Sections  376. 050  and  376.070, 
RSMo  1959. 


An  examination cf  the  documents  referred  to  in  the  pre- 
ceding paragraph  has  been  made  as  required  by  Section  376.070, 
RSMo  1959,  and  it  is  the  opinion  of  this  office  that  the  same 
are  found  to  be  in  accordance  with  the  provisions  of  Chapter 
37 6,  RSMo  1939#  and  not  inconsistent  with  the  constitution 
and  laws  of  this  state  and  the  United  States. 


The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Thomas  J.  Downey. 

Very  truly  yours. 


TJD/dg 


TBSHra  r;  EAouarw 

Attorney  Qeneral 


Opinion  No.  375 

Answered  by  Letter  (Finnegan) 


November  16,  1964 


Mr.  Harold  Owens,  Executive  Secretary 
Missouri  State  Soil  and  Water 
Districts  Commission 
T-7  Building,  University  of  Missouri 
Columbia,  Missouri 

Dear  Mr.  Owens t 


You  recently  asked  two  questions  concerning  the  formation 
of  a soil  and  water  district.  The  questions  involve  the  con- 
struction of  Section  278. 100,  subsection  2,  RSMo  Cum.  Supp. 
1963*  which  reads  as  follows: 


"If  a majority  of  all  land  representa- 
tives voting  in  this  referendum,  do  vote  in 
favor  of  this  establishment,  and  if  in  the 
Judgment  of  the  soil  and  water  commission 
the  total  number  of  votes  cast  does  amount 
to  a substantial  expression  of  opinion,  the 
soil  and  water  commission  shall  at  once 
declare  the  county  or  township,  or  town- 
ships thereof,  as  specified  by  the  refer- 
endum, to  be  established  as  a soil  and  water 
conservation  district;  but  if  these  provisions 
are  not  met,  the  soil  and  water  commission 
shall  at  once  declare  the  question  of  estab- 
lishment to  have  been  lost,  although  another 
referendum  on  this  question  may  be  called 
by  the  soil  and  water  commission  for  this 
area  at  any  time  after  two  years  from  the 
date  of  this  declaration,  provided  the  com- 
mission meanwhile  has  received  evidence  of 
a more  general  desire  for  the  establishment 
of  a soil  and  water  district  for  this  area. 
Subsequent  to  the  establishment  of  a town- 
ship or  townships  as  a soil  and  water  dis- 
trict any  other  township  or  townships  in 
the  same  county  may  be  added  to  this  soil 
and  water  district  by  the  procedure  used  for 
the  first  establishment." 


Mr.  Harold  Owens 


Your  first  question  reads: 

"1.  Do  you  have  an  opinion  on  what  con- 
stitutes a Substantial  expression 
of  opinion*  at  a raf erendum? " 

We  must  decline  answering  this  question.  The  question 
Is  phrased  in  abstract  terms  and  we  are  unable  to  form  an 
opinion  as  to  the  meaning  of  "substantial  expression  of 
opinion"  without  being  informed  as  to  the  concrete  facts  in- 
volved in  each  referendum.  There  are  too  many  variables 
involved  which  make  it  undesirable  and  impracticable  to 
determine  that  a certain  fixed  percentage  of  eligible  land 
representatives  constitutes  a "substantial  expression  of 
opinion . " 

Furthermore,  any  opinion  of  this  office  on  this  question 
would  be  purely  advisory.  The  final  Judgment  of  what  consti- 
tutes a"substantial  expression  of  opinion"  rests  solely  with 
the  commission. 

Your  second  question  reads  as  follows: 

"2.  If  the  referendum  on  forming  a soil 
and  water  conservation  district  is 
voted  favorably  (majority),  but  is 
not  a substantial  vote,  can  another 
referendum  be  held  without  waiting 
two  years?" 

If  the  soil  and  water  conani ssion  finds  that  the  total 
number  of  votes  cast  at  a referendum  does  not  amount  to  a 
substantial  expression  of  opinion,  then  it  is  necessary  that 
there  be  a two  year  waiting  period  before  another  referendum 
can  be  held.  This  is  specifically  prescribed  by  Section 
278.100  (2),  supra,  which  requires  both  a majority  of  favor- 
able votes  of  those  voting  for  the  establishment  of  a soil  and 
water  district  and  the  commission *s  determination  that  the 
vote  amounts  to  a substantial  expression  of  opinion  before  the 
commission  can  declare  the  urea  to  be  established  as  a soil 
and  water  conservation  district. 

The  statute  then  provides  that  if  these  provisions  are 
not  met,  the  commission  shall  declare  the  question  of  estab- 
lishment as  lost  and  may  not  hold  another  referendum  until 
two  years  after  the  date  of  this  declaration. 

Very  truly  yours. 


THOMAS  F. 

Attorney  General 


JDFtne/df 


The  County  Court  of  Ste.  Genevieve  County 
under  Section  110.180,  RSMo  1959*  may 
designate  an  additional  hank  as  a deposi- 
tary at  a time  other  than  at  the  May  term 
In  an  odd-numbered  year. 

Opinion  No.  377 


December  9,  1964 


Honorable  Cnarles  A.  Weber 
Prosecuting  Attorney 
Ste.  Genevieve  County 
Ste.  Genevieve,  Missouri  63670 

Dear  Mr.  Weber: 

This  is  in  answer  to  your  reques"  for  an  official  opinion 
of  this  office,  which  asks: 

"May  the  County  Court  of  St* . Genevieve 
County,  prior  to  the  May  Term,  designate 
an  additional  local  bank  as  a depository 
of  county  funds?" 

Section  IIO.13O,  RSMo,  provldea  the  manner  in  which  county 
depositaries  are  to  be  selected.  Subsection  1 of  this  Section 
reads  In  part  as  follows: 

"Subject  to  the  provisions  of  Section 
116.036  the  county  court  of  each  county 
in  this  state,  at  the  May  term  thereof. 

In  each  odd-numbered  year,  shall  receive 
proposals  from  banking  corporations,  or 
associations  at  the  county  seat  of  the 
county  which  desires  to  be  selected  as 
the  depositaries  of  the  funds  of  the 
county. " 

Section  110.030,  RSMo,  reads  as  follows: 

"The  various  statutory  provisions  in 
relation  to  the  advertisement  for  and 
receipt  of  bids  and  the  award  of  the 
funds  to  the  best  bidder  or  bidders  for 
the  whole  or  any  part  of  any  of  the 
public  funds  of  the  character  referred 


COUNTY  COURTS: 

COUNTY  DEPOSITARIES : 
COUNTY  FUNDS:. 


Honor-able  Charles  A.  Weber 


to  In  section  110.010  shall  be  applicable 
only  If  and  when,  at  the  time  of  said 
advertisement  and  award,  it  shall  be  law- 
ful for  banking  Institutions  to  pay 
interest  upon  demand  deposits,  in  which 
event  such  applicable  statutory  provisions 
shall  be  complied  with;  but  if,  at  the 
time  of  the  advertisement  for  bids  or  the 
receipt  of  bids  or  the  award  of  funds,  it 
shall  be  unlawful  for  depositary  banks  and 
trust  companies  to  pay  interest  upon  such 
demand  deposits,  the  award  or  awards  of 
such  funds  shall  be  made  in  each  case,  with- 
out bids  and  without  requiring  the  payment 
of  any  bonus  or  Interest,  by  the  authority 
qr  authorities  which  are  by  statute  em- 
powered to  make  the  awards  of  such  funds 
upon  bids . " 

Under  federal  regulations  (and  Section  362.385*  RSMo)  it 
Is  unlawful  for  banks  to  pay  interest  upon  demand  deposits. 

In  this  situation.  Section  110. 030  expressly  governs,  and  by 
Its  terms  suspends  all  statutory  provisions  for  advertisements 
for  bids  and  lettings  to  the  highest  bidder.  And  since  the 
operation  of  Section  110. 130,  RSMo  is  expressly  made  subject  to 
the  provisions  of  Section  110. 030,  this  can  only  mean  that ~ 
Section  110. 130,  which  relates  to  the  advertisement  for  and  the 
receipt  of  bids,  is  not  presently  applicable.  The  designated 
time  for  the  receipt  of  bids  (the  May  term  in  each  odd-numbered 
year)  Is  "in  relation"  to  the  advertisement  for  and  the  receipt 
of  bias,  and  is  not  severable  from  the  remaining  provisions  of 
Section  110.330*  Hence,  the  County  Court  Is  not  required  to 
make  the  award  of  county  funds  as  provided  In  Section  110. 130. 

Section  110. l80,  RSMo,  provides  as  follows: 

"If  for  any  reason  the  banking  corporations 
or  associations  in  any  county  fall  or  refuse 
to  submit  proposals  to  act  as  county  deposi- 
taries as  provided  In  section  110.140,  the 
county  court  may  deposit  the  funds  of  the 
county  with  any  one  or  more  of  the  banking 
corporations,  or  associations  in  the  county 
or  adjoining  counties,  in  the  sums  or  amounts, 
and  for  the  period  of  time,  the  court  deems 
advisable,  at  the  rate  of  interest,  not  less 
than  one  and  one-half  percent,  as  is  agreed 
upon  by  the  court  and  the  banking  concern 
receiving  the  deposit;  the  interest  to  be 
computed  upon  the  daily  balances  due  the 
county,  as  provided  in  section  110. 150. 
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Any  bank  or  banking  concern  agreeing  to 
accept  deposits  under  this  section  shall 
provide  security  as  required  by  section 

110.010. " 

Section  110.140,  RSMo,  prescribes  the  procedure  for  bidding 
Inasmuch  as  It  is  now  legally  impossible  for  banks  to  submit 
proposals  as  provided  in  Section  110.140,  RSMo,  the  result 
(for  that  reason)  is  that  they  have  "failed"  to  do  so,  and 
therefore  Section  110. 180,  RSMo,  is  brought  into  operation. 

This  section  authorizes  the  county  court  to  "deposit  the  funds 
of  the  county  with  any  one  or  more  of  the  banking  corporations 
. . . for  the  period  of  time,  the  court  deems  advisable  . . . . " 
(but  without  requiring  the  payment  of  Interest). 

The  mere  fact  that  the  court  has  heretofore  deposited  funds 
in  certain  designated  banks  does  not,  of  itself,  under  the  pro- 
visions of  Section  110. 180,  RSMo,  preclude  the  court  from  desig- 
nating an  additional  bank  to  receive  other  funds  as  a county 
depositary  at  a time  other  than  the  May  term  in  an  odd-numbered 
year. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the 
County  Court  of  Ste.  Genevieve  County,  under  Section  110. 180, 
RSMo  1959*  may  designate  an  additional  bank  as  a depositary 
of  county  funds  at  a time  other  than  at  the  May  term  in  an 
odd-numbered  year. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Thomas  E.  Eichhorst. 

Very  truly  yours. 


Attorney  General 


TEE/dg 


RESTAURANTS: 

MEALS: 

MEAT: 

WEIGHTS  AND  MEASURES: 


P hamburger  or  other  meat  sandwich  may 
be  considered  a ready-to-eat  meal,  sold  as 
a unit,  and  the  meat  therein  sold  for 
consumption  elsewhere  than  on  the  premises 
Is  not  required  by  Section  413.275  to  be 
sold  by  weight. 


Opinion  No.  3^0 


De  ceraber  4,  1 96^ 


Mr.  Don  Thomason,  Commissioner 
Department  of  Agriculture 
Jefferson  Building 
Jefferson  City,  Missouri 

I 

Dear  Commissioner  Thomason: 

This  Is  in  answer  to  your  request  for  an  opinion  of  this 
office  prompted  by  the  following  query  made  to  your  office: 

"Is  a hamburger  sandwich  or  other  sandwiches 
made  of  meat  when  sold  by  a regular  restaurant 
or  a drive-in  restaurant  to  be  'taken  out'  a 
meal  or  is  it  in  violation  of  the  law?  Most 
restaurants  in  the  St.  Louis  Metropolitan 
apea  and,  I am  sure,  in  other  metropolitan  areas, 
will  sell  any  item  off  their  menu  for  carry 
out  purposes.  This  Is  especially  true  at  noon 
time  when  many  people  eat  in  their  office.  If 
a person  goes  into  a.  restaurant  and  orders  just 
a sandwich  off  the  menu  to  be  carried  out  and 
consumed  off  the  premises.  Is  the  restaurant 
violating  the  law  by  failure  to  sell  that 
sandwich  by  weight?1' 

The  provision  against  selling  certain  meat  products  other 
than  by  weight  is  found  in  Section  413.275,  RSMo.  1959>  which 
so  far  as  here  pertinent  provides: 

"Except  for  immediate  consumption  on  the 

premises  where  sold,  or  as  one  of  several 

elements  comprising  a ready-to-eat  meal  sold, 

as  a unit,  for  consumption  elsewhere  than 

on  the  premises  where  sold,  all  meat,  meat  products, 

poultry,  and  all  sea  food  except  shellfish, 

offered  or  exposed  for  sale  or  sold  as  food,  snail 

be  offered  or  exposed  for  sale  and  sold  by  weight. 

* * *” 
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It  is  our  opinion  that  a hamburger  or  other  meat 
sandwich  falls  within  the  exception  contained  in  this  section. 

A hamburger  basically  Is  composed  f a piece  of  ground  beef 
placed  between  two  halves  of  a bun.  Also  It  often  contains 
onion,  pickles  and  other  relishes  designed  to  enhance  Its  taste. 
Thus  the  meat  is  only  one  of  several  elements  contained  in  the 
hamburger.  Also,  as  every  American,  housewife  with  small  children 
knows,  a hamburger,  or  more  often  several,  quite  often  comprise 
an  entire  meal.  This  is  not  peculiar  to  children.  Hamburgers 
are  a common  lunch  of  many  people e 

The  same  reasoning  is  also  applicable  to  other  meat- 
sandwiches.  Meat  is  only  one  of  the  several  elements  In  such 
sandwiches.  Like  hamburgers,  meat  sandwiches  are  often  sold 
for  consumption  elsewhere  than  on  the  premises  where  sold,  and 
are  accepted  in  our  way  of  living  as  a meal  in  themselves. 

It  is  our  understanding  that  the  purpose  of  this  statute 
was  to  protect  meat  consumers  by  requiring  meat  sales  to  be  made 
by  weight  rather  than  by  another  method  which  might  be  more 
deceiving  to  a prospective  purchaser . 

It  would  be  unreasonable  to  find  that  the  Legislature 
by  the  use  of  the  phrase  "ready- tc-eat  meal",  did  not  intend 
to  exclude  hamburgers  and  other  mea*  sandwiches  from  the 
requirement  that  the  meat  contained  therein  be  sold  by  weight. 

Any  other  conclusion  would  result  in  a strained  and  unnecessary 
construction  of  the  language  of  tne  statute  and  of  Its  p\irpose. 

CONCLUSr.  7N 

It  is  the  opinion  of  this  office  that  a hamburger  or 
other  meat  sandwich  may  be  considered  a ready-to-eat  meal,  sold 
as  a unit,  and  the  meat  therein  sold  for  consumption  elsewhere 
than  on  the  premises  is  not  required  by  Section  ^413. 275*  RSMo 

to  be  sold  by  weight. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 

by  my  Assistant,  John  H.  Denmar. . 


Very  truly  yours. 


Opinion  No . 383 

Answered  by  Letter-McFadden 


November  24,  1964 


Honorable  Hugh  J.  White 
State  Representative 
10th  District  St  Louis  City 
3952  Page  Boulevard 
St.  Louis  6,  Missouri 

Dear  Mr.  White: 

This  is  in  response  to  your  request  for  an  opinion 
concerning  Jury  trials  in  municipal  ordinance  violation 
cases. 


Under  Missouri  Supreme  Court  Rule  37. 53(a)*  all  such 
1 3 sues  must  be  tried  by  the  judge  unless  the  defendant 
or  his  attorney  requests  a Jury. 

Very  truly  yours. 


HLMtkd 


THOMAS  P.'TAgEETOTT 

Attorney  General 


Opinion  No.  384 


Answered  by  Letter  (Randolph) 


December  9,  1964 


Honorable  Warren  E.  Hearnes 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Hearnes: 

This  letter  is  in  answer  to  your  request  for  an  opinion  of 
this  office  as  to  whether  or  not  a farmers*  mutual  insurance 
company  may  amend  its  articles  of  incorporation  or  constitution. 

Strictly  speaking,  farmers*  mutual  insurance  companies  do 
not  have  "Articles  of  Incorporation".  Such  companies  were  incorp- 
orated simply  by  the  act  of  filing  the  constitution  and  bylaws 
with  the  Secretary  of  State  and  paying  the  ten  dollar  fee,  creat- 
ing thereby  a corporate  entity  in  lieu  of  an  existing  unincorporated 
entity. 

The  case  of  Beazell  v.  Insurance  Company,  253  S.W.  125,  in- 
volving a farmers*  mutual  insurance  company,  decided  by  the  Kansas 
City  Court  of  Appeals,  held  (l.c.  127): 

"The  law  gave  the  members  the  right  to 
make  their  own  constitution  and  by-laws, 
and  the  members  being  the  governing  body, 
and  there  being  no  statutory  provision 
forbidding  them  do  do  so,  it  would  seem 
that,  having  the  right  to  make  their  con- 
stitution in  the  first  place,  they  would 
have  the  inherent  right  to  repeal,  amend, 
or  enact  a new  one,  provided,  of  course, 
it  is  done  substantially  in  accordance  with 
their  own  organic  law  which  they  have  es- 
tablished for  their  own  government,  and  is 
not  violative  of  any  statutory  provision  nor 
any  principal  of  natural  Justice." 

Assuming  that  the  original  constitution  and  bylaws  of  a 
farmers*  mutual  insurance  company  which  were  filed  with  the 
Secretary  of  State  authorized  amendments  and  provided  the  manner 
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of  doing  so,  we  believe  that  the  company  may  so  amend  Its 
constitution  and  bylaws  in  any  respect  not  violative  of  any 
statutory  provision,  and  that  these  amendments  may  be  filed 
with  the  Secretary  of  State.  This  would  be  desirable  in  order 
to  afford  notice  thereof. 


Yours  very  truly. 


TH5MAS  P.  BaGLETOM 

Attorney  General 


DLR:cs/df 


OPINION  NO.  385 

Answered  by  Letter-Pinnegan 


November  18,  1964 


Honorable  Charles  G.  Hyler 
Prosecuting  Attorney 
St.  Francois  County  Courthouse 
Farmington,  Missouri 


Dear  Mr.  Hyler: 

Your  recent  request  for  an  opinion  of  this  office  con- 
cerns the  office  of  County  Clerk  of  St.  Francois  County.  The 
situation  in  St.  Francois  County  is  as  follows: 

The  County  Clerk,  Floyd  Becker,  elected  in 
1962  for  a four  year  term,  resigned  in  the 
early  part  of  1964.  The  Governor  appointed 
Robert  Eaker  to  the  office  after  Becker’s 
retirement.  On  November  3*  1564,  Mr.  Vollie 
Hulsey  was  elected  in  the  general  election 
to  fill  the  unexpired  terra  of  Floyd  Becker. 

You  ask  when  the  person  elected  for  the  unexpired  term 
of  the  County  Clerk  takes  office. 


This  question  has  been  answered  by  an  opinion  of  this 
office  under  date  of  June  IS*  1953*  addressed  to  the  Honorable 
Phil  M.  Donnelly,  which  is  enclosed.  In  the  Donnelly  Opinion, 
the  unexpired  term  involved  was  to  be  a short  term  from  Novem- 
ber, 1954,  to  January,  1955*  while  in  the  present  situation 
the  term  involved  is  a long  term  from  November*  1964,  until 
January,  1967.  This  in  no  way  changes  the  effect  of  Section 
51.090,  RSMo,  as  to  the  date  when  the  one  chosen  to  fill  the 
remainder  of  the  term  of  the  County  Clerk  assumes  office. 


It  is  our  opinion  that  the  person  elected  to  fill  the 
unexpired  term  of  the  County  Clerk  is  entitled  to  take  the  of- 
fice when  the  result  of  the  general  election  has  been  certified. 


Very  truly  yours. 


Enclosure 

GDF:mje 


THOMAS  F.  EAGLETON 
Attorney  General 


INSURANCE: 

MUTUAL  COMPANIES: 

POLICYHOLDERS: 

SURPLUS: 


Advances  or  loans  to  a Surplus  As 
Regards  Policyholders  of  a mutual 
Insurance  company  should  be  paid 
before  any  part  of  said  surplus  Is 
distributed  to  the  policyholders 
as  owners  of  the  mutual  company. 


Opinion  No.  383 


December  31#  1964 
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Honorable  Ralph  H.  Duggins 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Duggins: 

By  letter  dated  November  13#  1964,  you  requested 
an  official  opinion  from  this  office  as  follows: 

"Motorist  Mutual  Casualty  Insurance 
Company,  organized  pursuant  to  the 
provisions  of  Sections  379.205 
through  379*310  RSMo.,  and  Covenant 
Security  Insurance  Company,  a Joint 
stock  casualty  insurance  company, 
have  submitted  to  the  Division  of 
Insurance  a plan  of  consolidation 
and  reinsurance  pursuant  to  Section 
376.520  RSMo.,  seeking  approval  by 
a commission  convened  under  Section 
376.520  (4)  RSMo. 

"Motorist  Mutual,  as  of  May  31,  1964, 
by  Its  books  indicated  a 'Surplus  as 
Regards  Policyholders'  of  $104,398.26, 
made  up  of  unassigned  funds  of 
$54,398.26,  and  two  $25,000.00 
Guaranty  Fund  Certificates  representing 
funds  paid  to  the  mutual  under  Section 
379-270  RSMo.  to  meet  the  guaranty  fund 
requirements  of  Section  379*235  (3) 

RSMo.  As  of  September  21,  1964, 
according  to  an  interim  audit  report. 


Honorable  Ralph  H.  Duggins 


this  surplus  now  stands  at  approximately 
$66,000.00,  the  unassigned  funds  being 
reduced  to  $16,000.00. 

"Under  the  plan  of  consolidation  under 
consideration,  the  surviving  company 
is  to  distribute  to  the  policyholders 
of  Motorist  Mutual  the  surplus  of  the 
company  to  which  they  are  entitled. 

"The  consolidating  companies  maintain 
that  the  distributable  surplus  is  limited 
to  the  $16,000.00  referred  to  above,  and 
that  $50,000.00  must  be  paid  to  the  holders 
of  the  Guaranty  Fund  Certificates.  The 
Guaranty  Fund  Certificates  provide  that 
Motorist  Mutual  is  to  pav  interest  at  the 
rate  of  ten  percent  (10#J  per  annum  and 
return  the  principal  to  the  certificate 
holders: 

" 1 . . . when  the  surplus  of  said  company 
(Motorist  Mutual)  remaining  after  providing 
for  all  other  reserves  and  other  liabilities 
shall  be  sufficient  to  pay  the  same  pro- 
vided that  neither  the  said  principal  nor 
the  interest  thereon  shall  be  a liability 
or  a claim  against  the  company  or  any  of 
its  assets. ' 

"In  determining  whether  the  interest  of 
the  policyholders  of  Motorist  Mutual  are 
properly  protected  by  the  plan  of  consoli- 
dation, as  is  required  by  Section  376. 520  RSMo., 
I request  your  opinion  as  to  how  the  'Surplus 
as  Regards  Policyholders ' should  lawfully  be 
distributed,  that  is,  in  its  entirety 
($66,000.00)  to  the  policyholders  of  Motorist 
Mutual,  or,  $16,000.00  to  such  policyholders 
and  $50,000.00  to  the  holders  of  the  two 
Guaranty  Fund  Certificates." 

In  addition  to  the  facts  recited  in  your  letter  we  have 
been  furnished  a pro-forma  balance  sheet  which  reflects 
the  actual  financial  condition  of  the  two  companies  as 
of  September  21,  1964*  and  the  resulting  balance  sheet 
reflecting  the  financial  condition  of  the  consolidated 
company.  This  pro-forma  balance  sheet  is  set  out  below: 
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"PRO-FORMA  BALANCE  SHEET 
SEPTEMBER  21.  196*1 


Covenant 

Security 

Insurance 

Company 


Motorist 

Mutual 

Casualty  Consolidated 

Insurance  Adjustments  Balance 

Company  See  Notes  Sheet 


ASSETS 


Bonds-Amortized  value  $365/792.98 
Cash  and  bank  deposits  83,439-55 
Agents  balances 
Less-Ceded  reinsurance 
balance  payable 

Interest  due  and  accrued  3/216.29 

Exchange  receivable  

TOTAL  ADMITTED  ASSETS  $452,448.82 


$106,503.79 

411.212.74 

168.867.75 


(27,538.04) 

1,324.49 

100.29 


$ 472,296.77 
494,652.29 
168,867.75 


(27,538.04) 

4,540.78 

100.29 

$1,112,919.84 


LIABILITIES,  SURPLUS  AND  OTHER  FUNDS 


Reserve  for  losses  $152,960.00 

Reserve  for  loss 

adjustment  expenses  9,363*36 

Accrued  other  expenses  $ 6,243*96  21,811.00  $19,895* 00(B) 

Accrued  taxes,  licenses 

and  fees  17,387*33 

Reserve  for  unearned 

premium  392,691.07 

Due  to  Motorist  Mutual 
Insurance  Company  Policy 

Holders  16,258. 26(C) 


TOTAL  LIABILITIES  $ 6,243*96  $594,212.76 

19,895* 00(B) 

Capital  paid-up  $200,000.00  50, 000. 00(a) 

Guaranty  Fund  Certifi- 
cates $ 50,000.00  50,000. 00(A) 

Jnassigned  surplus  funds  246,204.86  16,258.26  16,258. 26(C) 

SURPLUS  AS  REGARDS  TO 

POLICY  HOLDERS  $446,204.86  $ 66,258.26 


$ 152,960.00 

9,363.36 

8,159.96 

17,387*33 

392,691.07 


16,258.26 
$ 596,819.98 

$ 269,895.00 

246,204.86 
$ 516,099.86 


.ViTRPT.TTS 


$452,448.82  $660,471.02 


$1,112,919.84 


-3- 


Honorable  Ralph  H.  Dugglns 


NOTES: 

(A)  Exchange  of  $50,000.00  of  Guaranty 
Fund  Certificates  for  $50,000.00  of 
common  stock  of  Covenant  Security 
Insurance  Company. 

(B)  Payment  to  Casualty  Management  Company 
In  common  stock  of  Covenant  Security 
Insurance  Company  for  $19,895*00  of  cur- 
rent liabilities  due  to  them. 

(C)  Transfer  of  Unasslgned  Surplus  Funds  of 
Motorists  Mutual  Casualty  Insurance 
Company  as  a liability  of  Covenant 
Security  Insurance  Company." 

It  appears  that  the  Guaranty  Fund  Certificates  repre- 
sent a low-grade  unsecured  debt  capital  In  Motorist  Mutual 
Casualty  Insurance  Company.  As  stated  In  your  letter,  the 
Guaranty  Fund  Certificates  represent  funds  advanced  (or 
loaned)  to  the  mutual  company  to  meet  reserve  requirements 
under  Section  379*235,  RSMo  1959*  This  debt  capital  was 
paid  Into  the  company  pursuant  to  Section  379*270  and  the 
legal  status  of  the  Guaranty  Fund  Certificates  must  be 
determined  by  the  provisions  of  this  section  which  are  as 
follows: 


"1.  Any  director,  officer  or  member  of 
any  such  company,  or  any  other  person, 
may  advance  to  such  company  any  sum  or 
sums  of  money  necessary  for  the  purpose 
of  its  business  or  to  enable  it  to  comply 
with  any  of  the  requirements  of  the  law, 
and  such  moneys  and  such  Interest  thereon 
as  may  have  been  agreed  upon,  not  exceeding 
ten  per  cent  per  annum,  shall  be  payable  only 
out  of  the  surplus  remaining  after  providing 
for  all  reserves  and  other  liabilities,  and 
shall  not  otherwise  be  a liability  or  claim 
against  the  company  or  any  of  its  assets." 

Thus,  upon  a dissolution  of  the  mutual  company  the 
Guaranty  Fund  Certificates  are  payable  only  after  all 
other  liabilities  of  the  company  have  been  fully  satisfied. 
Upon  satisfaction  of  all  liabilities,  and  in  particular 
upon  satisfaction  of  all  liabilities  to  policyholders 
under  the  provisions  of  the  policies,  payment  of  the  Guaranty 
Fund  Certificates  can  be  made.  After  all  liabilities  of  the 
company  have  been  met  any  surplus  remaining  would  be  distri- 
buted to  the  policyholders  because  the  policyholders  are  the 
owners  of  the  mutual  company.  However,  the  Guaranty  Fund 
Certificates  represent  a claim  against  any  remaining  surplus 
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which  would  be  avaiable  for  distribution  to  the  policy- 
holders and  payment  of  such  Guaranty  Fund  Certificates 
should  be  made  before  any  remaining  surplus  Is  distri- 
buted to  the  policyholders. 

However,  rather  than  being  dissolved  the  mutual  company 
is  being  consolidated  with  a Joint  stock  company.  The  dis- 
position of  the  Surplus  as  Regards  Policyholders  (which 
includes  funds  realized  from  the  Guaranty  Fund  Certificates) 
upon  consolidation  must  be  made  with  with  reference  to  the 
following  provisions  of  the  statutes: 

Section  376.520,  RSMo  --  "6.  Said  commission, 
if  satisfied  that  the  interests  of  the  policy- 
holders of  such  company  or  companies  are  properly 
protected,  and  that  no  reasonable  objections 
exist  thereto,  may  approve  and  authorize  the 
proposed  consolidation  or  reinsurance,  or  of 
such  modification  thereof  as  may  seem  to  it 
best  for  the  interests  of  the  policyholders, 
and  said  commission  may  make  such  order  with 
reference  to  the  distribution  and  disposition 
of  the  surplus  assets  of  any  such  company 
thereafter  remaining  as  shall  be  Just  and 
equitable. 

"7.  . . it  shall  be  the  duty  of  said  com- 
mission to  guard  the  interests  of  the  policy- 
holders of  any  such  company  or  companies  pro- 
posing to  consolidate  . . . ." 

Pursuant  to  the  cited  statutory  provisions  the  com- 
mission can  make  such  order  concerning  the  distribution 
and  disposition  of  a surplus  in  a consolidation  proceeding 
as  shall  be  Just  and  equitable  after  the  commission  is 
satisfied  ';hat  the  interests  of  the  policyholders  are 
properly  protected  and  safeguarded. 

An  examination  of  the  pro-forma  balance  sheet  set  out 
above  reflects  that  under  the  proposed  plan  of  consolidation 
disposition  of  the  Surplus  as  Regards  Policyholders  of  the 
mutual  company  would  be  made  by  issuing  common  stock  of  the 
consolidated  company  to  the  holders  of  the  Guaranty  Fund 
Certificates  in  the  amount  of  $50,000.00  and  by  transferring 
the  balance  in  the  amount  of  $16,258.26  to  a special  surplus 
reserve  to  be  held  for  the  policyholders  of  the  mutual  company. 
It  appears  that  thereafter  the  special  surplus  reserve  in  the 
amount  of  $16,258.26  can  be  distributed  to  such  policyholders 
at  any  time.  However,  the  $50,000.00  advanced  to  the  mutual 
company  by  the  holders  of  the  Guaranty  Fund  Certificates  will 
remain  in  the  consolidated  company  as  permanent  capital  and 
will  be  represented  by  common  stock  issued  to  the  holders  of 
the  certificates.  Therefore,  the  distribution  of  surplus  in 
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the  amount  of  $50,000.00  to  the  holders  of  the  Guaranty  Fund 
Certificates  is  a bookkeeping  transaction  only  and  the  funds 
represented  by  the  certificates  remain  in  the  consolidated 
company  as  permanent  capital.  Thus,  the  interests  of  the 
policyholders  (as  policyholders  and  not  as  owners  of  the 
mutual  company)  are  protected  and  safeguarded  by  accretion 
to  the  permanent  capital  in  the  amount  of  the  Guaranty  Fund 
Certificates. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  in  a plan  of 
consolidation  for  a mutual  company  and  a Joint  stock  company 
under  Section  376.520,  RSMo  1959*  lawful  distribution  and 
disposition  of  a Surplus  as  Regards  Policyholders  In  the 
mutual  company  may  be  made  by  issuing  common  stock  of  the 
consolidated  company  to  the  holders  of  Guaranty  Fund 
Certificates  in  the  amount  of  funds  advanced  by  said  holders 
to  said  surplus  and  by  distributing  the  balance  of  said 
surplus  to  the  policyholders  of  the  mutual  company. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant  Thomas  J.  Downey. 

Yours  very  truly. 


724, 

THOMAS  F 


EAGLET ON  / 


Attorney  General 


COUNTY  COURTS: 
JOHNSON  GRASS: 
SURPLUS  FUNDS: 


A special  fund  for  the  eradication 
of  Johnson  Grass  may  be  transferred 
to  the  general  revenue  fund,  or  to 
such  other  fund  as  may  be  in  need 
of  such  balance,  upon  the  termination 
of  a county  as  a Johnson  Grass  Exter- 
mination Area. 

Opinion  No.  389 


December  7*  1964 

32? 


Honorable  Clyde  F.  Portell 
Representative 
Ste.  Genevieve  County 
Ste.  Genevieve,  Missouri 

Dear  Representative  Portell: 

By  letter  dated  November  16,  1964,  you  made  the  following 
request  for  an  opinion  from  this  office: 

"I  would  like  to  have  your  opinion  regarding 
disposition  of  Johnson  Grass  monies  in  our 
County.  Eradication  of  Johnson  Grass  was 
voted  out  at  the  Primary  Election  on  August 
4th  of  this  year. 

"The  balance  of  money  in  this  fund  from 
last  year's  taxes  is  $8,164.37.  The  taxes 
for  this  year  were  already  extended  in  the 
tax  books  before  this  issue  was  voted  out, 
therefore,  an  estimate  of  what  the  tax 
collections  for  this  year  in  this  fund  will 
be  approximately  $10,500.00." 

Sections  263.255  through  263.267,  RSMo  1959  provide  for 
the  eradication  and  control  of  Johnson  Grass.  These  statutes 
provide  for  the  levy  and  collection  of  a tax  and  the  purposes 
fbr  which  the  fund  resulting  from  the  special  taxes  may  be 
expended.  These  statutes  also  provide  for  the  termination  of 
the  eradication  program.  However,  these  statutes  do  not  pro- 
vide for  the  disposition  of  a balance  remaining  in  the  Johnson 
Grass  fund  upon  termination  of  the  program. 

The  following  provisions  of  the  statutes  apply  to  county 
finances  in  general: 
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"Section  50.020.  Transfer  of  county  funds.  — 
Whenever  there  is  a balance  in  any  county 
treasury  in  this  state  to  the  credit  of  any 
special  fund,  which  is  no  longer  needed  for 
the  purpose  for  which  it  was  raised,  the 
county  court  may,  by  order  of  record,  direct 
that  said  balance  be  transferred  to  the  credit 
of  the  general  revenue  fund  of  the  county,  or 
to  such  other  fund  as  may,  in  their  judgment, 
be  in  need  of  such  balance . 

"Section  50.030.  Section  50.020  construed,,  -- 
Nothing  in  section  50.020  shall  be  construed 
to  authorize  any  county  court  to  transfer  or 
consolidate  any  funds  not  otherwise  provided 
for  by  law,  excepting  balances  of  funds  of 
which  the  objects  of  their  creation  are  and 
have  been  fully  satisfied." 

The  Missouri  Supreme  Court,  en  Banc,  construed  these 
statutes  in  Decker  v.  Deimer,  129  SW  936  (1910)  as  follows, 
l.c.  9^8: 


"The  bald  question  then  is:  May  a county 
court  transfer  a surplus  and  divert  it  from 
a fund,  having  a designated  and  given  pur- 
pose, to  another  legitimate  county  purpose, 
by  force  and  reason  of  the  satisfaction  of 
the  original  use  or  purpose?  We  answer  that 
question  in  the  affirmative  . . . 

The  cited  statutes  and  the  court  decision  construing  the 
statutes  are  applicable  to  the  question  which  you  have  raised. 

Conclusion 


Upon  the  termination  of  the  classification  of  a county 
as  a Johnson  Grass  Extermination  Area,  pursuant  to  Section 
263.267,  RSMo  1959*  the  county  fund  for  eradication  of 
Johnson  Grass  may  be  transferred  by  order  of  the  County  Court 
to  the  credit  of  the  general  revenue  fund  of  the  county  or  to 
such  other  fund  as  may  be  in  need  of  such  balance. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Thomas  J.  Downey. 

Yours  very  truly, 

THOMAS  F.  EAGLETON 

Attorney  General 


COUNTY  AUDITOR: 

CREATION  OP  THE  OFFICE  IN  SECOND 
CLASS  COUNTIES: 

VACANCY: 


The  office  of  county  auditor 
Is  created  and  vacant  on  January 
1,  1965 , In  St.  Charles  County. 
The  Governor  may  fill  the  said 
vacancy . 


Opinion  No.  394 


December  22,  1964 


Honorable  Omer  J.  Dames 
State  Representative 
St.  Charles  County 
Route  #3,  Box  76 
O'Fallon,  Missouri 


Dear  Mr.  Dames: 

This  is  in  answer  to  your  official  opinion  request 
regarding  the  creation  of  the  office  of  county  auditor  in 
St.  Charles  County. 


The  question  has  been  raised  as  to  whether  this  office 
is  created  as  of  January  1,  1965*  or  the  first  Monday  in 
January  of  1965  in  St.  Charles  County.  In  your  letter  you 
state  that  St.  Charles  County  will  become  a second  class 
county  on  January  1,  1965.  Section  55*040  creates  the 
office  of  county  auditor  in  all  second  class  counties . 

Section  55.040  creating  the  office  of  county  auditor 
in  second  class  counties  provides: 

"The  office  of  county  auditor  is 
hereby  created  in  all  counties  of  the 
second  class  in  this  state." 


Section  55*050  relating  to  the  term  of  office  of  the 
county  auditor  provides: 

"At  the  general  election  in  the  year 
1946,  and  every  four  years  thereafter, 
a county  auditor  shall  be  elected  in  each 
county  of  the  second  class.  He  shall  be 
commissioned  by  the  governor  and  shall  enter 
upon  the  discharge  of  his  duties  on  the  first 
Monday  in  January  next  ensuing  his  election. 

He  shall  hold  his  office  for  the  term  of 
four  years  and  until  his  successor  is  duly 


Honorable  Omer  J.  Dames 


-2- 


elected  and  qualified,  unless  he  13  sooner 
removed  from  office.  * * *" 

The  term  of  the  various  county  auditors  presently  being 
served  is  from  the  first  Monday  of  January  19&3  to  1967 . 

Section  55.040,  supra,  creates  the  office  of  county 
auditor  in  second  class  counties  and  since  St.  Charles 
County  becomes  a second  class  county  on  January  1,  1965* 
the  office  of  county  auditor  is  thereby  automatically 
created  by  authority  of  Section  55.040  on  the  same  day  the 
county  becomes  a second  class  county. 

Section  55.050  relating  to  vacancy  in  the  office  of 
county  auditor  provides: 

"*  * * if  a vacancy  occurs  in  the  office 
by  death,  resignation,  removal,  refusal 
to  act,  or  otherwise,  the  governor  shall  fill 
the  vacancy  by  appointing  some  eligible  person 
to  the  office,  who  shall  discharge  the  duties 
thereof  until  the  next  general  election,  at 
which  time  an  auditor  shall  be  chosen  for  the 
remainder  of  the  term,  who  shall  hold  his  office 
until  his  successor  is  duly  elected  and  qualified 
unless  sooner  removed.” 

The  Governor  may  appoint  the  county  auditor  on  or  after 
the  day  that  office  is  vacant  which,  in  this  case,  is 
January  1,  1965 , because  that  is  the  date  upon  which  the  office 
is  created  and  becomes  vacant. 

CONCLUSION 

It  Is  the  opinion  of  this  office  that  the  office  of 
county  auditor  of  St.  Charles  County  will  be  created  and 
become  vacant  on  January  1,  1965*  when  St.  Charles  County 
becomes  a county  of  the  second  olass  and  at  that  time  the 
Governor  may  appoint  a county  auditor  to  fill  the  vacancy. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Jim  DeNeen. 


Very  truly  yours. 


Attorney  General 


CONSTITUTIONAL  LAW:  Proposed  legislation  relating  to  the  establish- 

FINE  ARTS:  ment  of  the  Missouri  State  Council  on  the  Arts 

CULTURE:  and  defining  the  council’s  powers  and  duties 

does  not  violate  the  provisions  of  the  Constitu- 
tion of  Missouri  prohibiting  the  granting,  giving 
or  lending  of  public  money,  property  or  credit  to 
private  persons,  associations  or  corporations. 


December  10,  1964 


OPINION  NO.  396 


Honorable  John  M.  Dalton 
Governor  of  Missouri 
Executive  Office 
Jefferson  City,  Missouri 

Dear  Governor  Dalton: 

You  have  requested  an  opinion  of  this  office  on  the  question  of 
whether  certain  proposed  legislation  relating  to  the  establishment 
of  the  Missouri  State  Council  on  the  Arts  and  defining  the  council's 
powers  and  duties  violates  the  Missouri  constitutional  prohibitions 
against  the  granting,  giving  or  lending  of  public  money,  property  or 
credit  to  private  persons,  associations  or  corporations.  The  pro- 
posed legislation  reads  as  follows: 

"AN  ACT 

"Relating  to  the  establishment  of  the  Missouri 
State  Council  on  the  Arts  and  defining  the 
Council's  powers  and  duties. 

"Be  it  enacted  by  the  General  Assembly  of  the 

State  of  Missouri,  as  follows: 

"Section  1 . There  Is  hereby  created  and  estab- 
lished a state  commission,  to  be  known  as  the 
’Missouri  State  Council  on  the  Arts’,  to  consist 
of  twenty-five  members,  broadly  representative 
of  all  fields  of  the  performing  and  fine  arts, 
to  be  appointed  by  the  governor  from  among  citi- 
zens of  Missouri  who  are  widely  known  for  their 
professional  competence  and  experience  In  con- 
nection with  the  performing  and  fine  arts.  In 
making  such  appointments,  due  consideration  shall 
be  given  to  the  recommendations  made  by  representa- 
tive civic,  educational  and  professional  associa- 
tions and  groups,  concerned  with  or  engaged  in  the 
production  or  presentation  of  the  performing  and 
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fine  arts  generally. 

"Section  2.  The  term  of  office  of  each 
member  shall  be  five  years;  provided,  however, 
that  of  the  members  first  appointed,  five 
shall  be  appointed  for  terms  of  one  year, 
five  for  terms  of  two  years,  five  for  terms 
of  three  years,  five  for  terms  of  four  years 
and  five  for  terms  of  five  years.  Other  than 
the  chairman,  no  member  of  the  council  who 
serves  a full  five-year  term  shall  be  eligible 
for  reappointment  during  a one-year  period 
following  the  expiration  of  his  term.  The 
governor  shall  designate  a chairman  and  vice- 
chairman  from  members  of  the  council,  to 
serve  as  such  at  the  pleasure  of  the  governor. 

The  chairman  shall  be  chief  executive  officer 
of  the  council.  All  vacancies  3hall  be  filled 
for  the  balance  of  the  of  the  (sic)  unexpired 
term  in  the  same  manner  as  original  appointments. 

"Section  3.  The  chairman  may  employ,  with  the 
approval  of  the  council,  such  officers,  experts 
and  other  employees  as  may  be  needed  and  shall 
fix  their  compensation  within  the  amounts  made 
available  for  such  purposes. 

"Section  4.  The  duties  of  the  council  shall  be: 

"(l)  To  stimulate  and  encourage  through- 
out the  state  the  study  and  presentation 
of  the  performing  and  fine  arts  and  public 
Interest  and  participation  therein; 

"(2)  To  make  such  surveys  as  may  be  deemed 
advisable  of  public  and  private  institutions 
engaged  within  the  state  in  artistic  and 
cultural  activities,  including  but  not  limit- 
ed to,  music,  theater,  dance,  painting, 
sculpture,  architecture,  and  allied  arts 
and  crafts,  and  to  make  recommendations 
concerning  appropriate  methods  to  encourage 
participation  in  and  appreciation  of  the 
arts  to  meet  the  legitimate  needs  and 
aspirations  of  persons  in  all  parts  of 
the  state; 

"(3)  To  take  such  steps  as  may  be  necessary 
and  appropriate  to  encourage  public  interest 
in  the  cultural  heritage  of  our  state  and 
to  expand  the  state’s  cultural  resources; 
and  ' 
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"(4)  To  encourage  and  assist  freedom  of 
artistic  expression  essential  for  the  well- 
being of  the  arts. 

"Section  f>.  The  council  Is  hereby  authorized 
and  empowered  to  hold  public  and  private  hearings, 
to  enter  into  contracts,  within  the  limit  of  funds 
available  therefor,  with  individuals,  organizations 
and  institutions  for  services  furthering  the  educa- 
tional objectives  of  the  council’s  programs;  to 
enter  into  contracts,  within  the  limit  of  funds 
available  therefor,  with  local  and  regional  asso- 
ciations for  cooperative  endeavors  furthering  the 
educational  objectives  of  the  council's  programs; 
to  accept  gifts,  contributions  and  bequests  of  un- 
restricted funds  from  individuals,  foundations, 
corporations  and  other  organizations  or  institutions 
for  the  purpose  of  furthering  the  educational  ob- 
jectives of  the  council's  programs,  to  make  and  sign 
any  agreements  and  to  do  and  perform  any  acts  that 
may  be  necessary  to  carry  out  the  purposes  of  this 
act.  The  council  may  request  and  shall  receive 
from  any  department,  division,  board,  bureau,  com- 
mission or  agency  of  the  state  such  assistance  and 
data  as  will  enable  it  properly  to  carry  out  its 
powers  and  duties  hertejunder. 

"Section  6.  The  council  shall  make  an  interim 
report  to  the  governor  and  the  legislature  not 
later  than  December  31 > 1966,  and  from  time  to 
time  thereafter. 

'(A  specific  request  for  an  annual  appropriation  of 
$250,000  will  accompany  the  final  draft  of  the  bill.)" 

Section  38a,  Article  III,  Constitution  of  Missouri,  1945, 
states  in  part, 

"The  general  assembly  shall  have  no  power  to 
grant  public  money  or  property,  or  lend  or 
authorize  the  lending  of  public  credit,  to 
any  private  person,  association  or  corporation, 
excepting  aid  in  public  calamity,*  * (various 
pensions,  and  other  public  assistance). 

Section  39*  Article  III,  Constitution  of  Missouri,  1945*  states: 

"The  general  assembly  shall  not  have  power: 

"(l)  To  give  or  lend  or  to  authorize  the 
giving  or  lending  of  the  credit  of  the  state 
in  aid  or  to  any  person,  association,  municipal 
or  other  corporation;  * * * " 
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The  proposed  legislation  does  not,  expressly  or  by  necessary 
Implication,  authorize  the  Missouri  State  Council  on  the  Arts  to 
grant,  lend  or  authorize  the  lending  of  public  money,  property  or 
credit.  Wherever  In  the  proposed  act  the  expenditure  of  money  Is 
mentioned,  it  is  in  terms  of  payment  for  services.  There  is  no 
constitutional  prohibition  against  expenditure  of  state  money  by 
the  council  for  services,  as  there  are  no  such  prohibitions  against 
the  Highway  Department  with  respect  to  paying  contractors  for  build- 
ing roads  or  against  state  institutions  with  regard  to  buying  food, 
supplies,  utility  services  and  the  like. 

The  proposed  act  does  not  permit  grants,  subsidies,  gifts  or 
scholarships  to  individual  artists  or  to  groups  of  artists,  but 
authorizes  payment  for  services  and  perhaps  goods,  in  connection 
with  the  furtherance  of  the  public  policy  expressed  in  the  act  to 
foster  "the  study  and  presentation  of  the  performing  and  fine  arts 
and  public  interest  and  participation  therein". 

We  do  not  overlook  the  case  of  State  ex  rel  Board  of  Control 
of  St.  Louis  School  and  Museum  of  Fine  Arts  v.  City  of  St.  Louis, 

216  Mo.  47,  115  S.W.  534.  That  case  involved  an  ordinance  of  the 
City  of  St.  Louis  providing  for  a tax  to  support  a proposed 
"Municipal  Art  Museum"  which  was  actually  a part  of  Washington 
University.  The  Supreme  Court  held  that  this  would  amount  to  a 
donation  to  Washington  University,  a private  corporation,  in 
violation  of  constitutional  prohibitions  against  granting  public 
money  to  private  entities.  Note  that  the  case  did  not  hold  that 
public  funds  cannot  be  spent  in  support  of  art  museums  or  other 
cultural  activities  operated  as  public  enterprises.  We  feel  that 
the  cited  case  is  no  hindrance  to  the  proposed  legislation  referred 
to  in  your  inquiry. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  proposed  legislation 
relating  to  the  establishment  of  the  Missouri  State  Council  on  the 
Arts  and  defining  the  council's  powers  and  duties  does  not  violate 
the  provisions  of  the  Constitution  of  Missouri  prohibiting  the 
granting,  giving  or  lending  of  public  money,  property  or  credit  to 
private  persons,  associations  or  corporations. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant  Donald  L.  Randolph. 


Yours  very  truly. 


Attorney  General 
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PUBLIC  ADMINISTRATOR:  Person  may  hold  office  of  public 
SCHOOL  BOARDS:  administrator  and  be  a member  of  the 

COUNTY  SCHOOL  BOARDS:  county  school  board  at  the  same  time. 


December  11,  1964 
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OPINION  NO.  397 

Honorable  Charles  G.  Hyler 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 


Dear  Mr.  Hyler: 

In  your  letter  of  November  24,  1964,  you  request  an 
official  opinion  from  this  office  on  the  following  question: 

"The  Public  Administrator,  Elect,  of 
St.  Francois  County  expects  to  run 
for  election,  in  April,  as  a member 
of  St.  Francois  County  School  Board 
from  the  First  County  Court  District 
of  St.  Francois  County.  The  question 
that  I am  presenting  to  you  and  the 
opinion  I am  requesting  is:  Can  a 
person  who  is  holding  the  office  of 
Public  Administrator  of  a County  also 
hold  an  office  as  a member  of  a 
County  School  Board?" 


We  are  unable  to  find  anything  in  the  constitution 
or  statutes  prohibiting  dual  office  holding  as  to  the 
two  offices  in  question.  The  only  question  which  arises 
is,  "Are  the  two  offices  compatible;  might  there  be  any 
conflict  of  interest  between  the  two?" 


67  C.J.S.,  page  133,  Section  23,  Officers,  states 
the  rule  as  follows : 

"a.  In  General 

"At  common  law  the  holding  of  one 
office  does  not  of  itself  disqualify 
the  incumbent  from  holding  another 
office  at  the  same  time  if  there  is  no 
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inconsistency  in  the  functions  of 
such  offices j but  a public  officer 
is  prohibited  from  holding  two  incom- 
patible offices  at  the  same  time. 

The  question  of  incompatibility 
depends  on  the  circumstances  of  the 
individual  case,  and  conflict  of 
interest  is  generally  the  determin- 
ing factor." 

42  Am.  Jur.,  Public  Officers,  page  926,  Sections  58 
and  59 > states  that  under  the  common  law,  double  office 
holding  is  not  restricted  except  by  constitution  or 
statute  unless  the  functions  of  the  two  offices  intrude. 
If  the  offices  are  compatible,  there  is  no  inhibition 
against  the  same  person  holding  more  than  one  office. 


Section  70,  42  Am.  Jur.,  defines  in  some  measure 
what  constitutes  incompatibility  saying  that,  " * * * 
the  courts,  * * * are  prone  to  avoid  the  formulation 
of  a general  definition  and  content  themselves  with  the 
discussion  of  specific  cases  * * But  generally, 

they  are  "considered  incompatible  where  such  duties  and 
functions  are  inherently  inconsistent”  and  "antagonism 
would  result  from  the  attempt  of  one  person  to  discharge 
faithfully,  impartially,  and  efficiently  the  duties  of 
both  offices." 


The  case  of  State  ex  rel.  Walker  v.  Bus,  135  Mo. 
325,  compares  the  office  of  school  director  and  deputy 
sheriff  and  finds  them  not  to  be  incompatible.  The 
court  said,  l.c.  338,  339? 

"V.  The  remaining  inquiry  is  whether 
the  duties  of  the  office  of  deputy 
sheriff  and  those  of  school  director 
are  so  inconsistent  and  incompatible 
as  to  render  it  improper  that  respon- 
dent should  hold  both  at  the  same  time. 

At  common  law  the  only  limit  to  the 
number  of  offices  one  person  might  hold 
was  that  they  should  be  compatible  and 
consistent.  The  incompatibility  does 
not  consist  in  a physical  inability 
of  one  person  to  discharge  the  duties 
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of  the  two  offices,  but  there  must  be 
some  inconsistency  in  the  functions  of 
the  two;  some  conflict  in  the  duties 
required  of  the  officers,  as  where  one 
has  some  supervision  of  the  other,  is 
required  to  deal  with,  control,  or 
assist  him. 

****** 

"Sheriffs  are  given  power,  and  it  is 
made  their  duty,  to  preserve  the  peace, 
arrest  and  commit  to  jail  all  felons 
and  traitors,  execute  all  process  and 
attend  upon  courts  of  record. 

"The  board  of  directors  of  the  St.  Louis 
public  schools  has  charge,  control  and 
management  of  the  public  schools  and  of 
all  the  property  appropriated  to  the 
use  of  the  public  schools  within  said 
city. 

"We  are  unable  to  discover  the  least 
incompatibility  or  inconsistency  in  the 
public  functions  of  these  two  offices, 
or  where  they  could  by  possibility  come 
in  conflict  or  antagonism,  unless  the 
deputy  sheriff  should  be  required  to 
serve  process  upon  a director  as  such. 

We  do  not  think  such  a remote  contingency 
sufficient  to  create  an  incompatibility. 
The  functions  of  the  two  offices  should 
be  inherently  inconsistent  and  repugnant. 
State  ex  rel.  v.  Goff,  15  R.  I.  507. 

"It  has  been  held  in  this  state  that  the 
office  of  clerk  of  the  circuit  court  was 
not  incompatible  with  that  of  clerk  of  the 
county  court.  State  ex  rel.  v.  Lusk,  48 
Mo.  242.  The  possibility  of  a conflict 
in  the  duties  of  these  two  offices  seems 
to  me  to  be  greater  than  in  those  of 
deputy  sheriff  and  school  director. 
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"These  two  offices  then  being  neither 
repugnant  to  the  constitutional  or 
statutory  prohibitions,  nor  incompatible, 
they  may  properly  be  held  by  one  person. 

Judgment  of  ouster  is  denied.  All  the 
judges  concur." 

On  this  same  subject  in  Bruce  v.  City  of  St.  Louis, 

217  S.W.  2d  744,  the  court  said,  at  748: 

"The  limitation  at  common  law  upon  the 
holding  of  two  or  more  offices  at  one 
and  the  same  time  extends  no  farther 
than  to  prohibit  the  holding  of  incom- 
patible offices.  Any  further  inhibition 
must  be  constitutional  or  legislative." 

Our  Supreme  Court,  en  Banc,  in  State  v.  Grayston,  163 
S.W.  2d  335 » l.c.  339*  sets  out  the  rule  as  follows: 

"*  * * The  settled  rule  of  the  common 
law -prohibiting  a public  officer  from 
holding  two  incompatible  offices  at  the 
same  time  has  never  been  questioned. 

The  respective  functions  and  duties  of 
the  particular  offices  and  their  exer- 
cise with  a view  to  the  public  interest 
furnish  the  basis  of  determination  in 
each  case.  Cases  have  turned  on  the 
question  whether  such  duties  are  incon- 
sistent, antagonistic,  repugnant  or 
conflicting  as  where,  for  example,  one 
office  is  subordinate  or  accountable 
to  the  other." 

The  office  of  public  administrator  concerns  itself  with 
the  handling  of  estates  and  guardianships'  and  is  limited 
practically  without  exception  to  probate  matters.  (Section 
473.730,  et  seq.,  RSMo  1959.) 

As  a member  of  the  county  board  of  education,  the  office- 
holder’s duties  would  pertain  solely- to  school  reorganizations 
(Section  165.657*  et  seq.).  We  can  see  no  possible  connection 
whatsoever  between  the  two  offices  nor  can  we  conceive  of  any 
situation  where  a conflict  might  arise. 
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In  the  absence  of  either  constitutional  or  legisla- 
tive sanctions  we  can  see  no  inconsistency  in  holding 
the  office  of  public  administrator  and  that  of  an  elec- 
tive member  of  a county  board  of  education  at  one  and 
the  same  time. 


CONCLUSION 


Therefore,  it  is  the  conclusion  of  this  department 
that  under  the  authorities  and  for  the  reasons  stated 
herein,  one  may  hold  the  office  of  public  administrator 
and  be  a member  of  the  county  board  of  education  at  the 
same  time. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  0.  Hampton  Stevens. 


Yours  very  truly. 


Attorney  General 


Opinion  No . 400 

(Answered  by  Letter  - Siddens) 


December  10,  1964 


FILED 


Honorable  Peter  J.  Grewach 
Prosecuting  Attorney 
Lincoln  County 
Troy,  Missouri 

Dear  Mr,  Grewach: 

This  Is  in  response  to  your  Opinion  Request  No.  400 
dated  November  25,  1964,  In  which  you  have  asked  several 
questions  concerning  the  situation  in  which  the  young  man 
who  has  been  elected  Prosecuting  Attorney  of  Lincoln  County 
has  failed  to  pass  the  Bar  examination  and  several  problems 
that  arise  as  a result  thereof. 

1.  In  our  opinion,  the  person  elected  Prosecuting 
Attorney  at  the  November,  1964  election,  but  who  is  not 
duly  licensed  to  practice  law  as  an  attorney  in  Missouri 

as  required  by  Section  56.010,  Revised  Statutes  of  Missouri 
1959*  cannot  qualify  on  January  1,  1965*  to  become  the 
Prosecuting  Attorney  of  Lincoln  County,  and,  therefore, 
forfeits  the  term.  Attached,  find  copy  of  opinion  to  Lon 
J.  Lewis  dated  April  25,  1961  • 

2.  The  incumbent  continues  or  holds  over  in  office 
until  he  resigns  or  until  a new  prosecutor  is  duly  elected, 
or  appointed,  and  qualifies.  Constitution  of  Missouri, 
Article  VII,  Section  12. 

3.  If  the  Incumbent  resigns  on  January  1,  1965,  and 
if  the  Governor  appoints  a new  prosecutor,  then  such  new 
prosecutor  will  serve  out  the  full  two-year  term  unless, 

of  course,  such  new  prosecutor  should  see  fit  to  resign,  etc. 

Very  truly  yours. 


THB'MA'S'  "P . ' ' EA'CLETON 
Attorney  General 

JGS:lo 

Attachment 


Opinion  No.  401 
Answered  by  Letter 
(Randolph) 


December  17 , 1964 


Honorable  Charles  H.  Baker 
Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 

Dear  Mr.  Baker: 


FI  LED 

IU>/ 


You  have  requested  copies  of  opinions  of  this  office 
to  C.  E.  Murrell  of  March  19#  1951  and  J.  R.  Gideon  of 
February  18,  1949*  The  opinion  to  C.  E.  Murrell  has  been 
withdrawn  and  is  no  longer  in  effect.  Ve  enclose  a copy 
of  the  opinion  to  J.  R.  Gideon. 

©le  specific  problem  set  out  in  your  letter  is: 

"*  * * whether  the  county  has  the  authority 
to  grant  to  the  United  States  Government  a 
perpetual  easement  for  the  erection,  maintenance 
and  operation  of  a line  or  lines  of  poles, 
towers,  or  other  wires,  cables  and  such  for  the 
transmission  of  electric  current  and,  if  so, 
whether  the  grant  should  be  by  the  County  Court 
or  by  a special  commission  appointed  to  make 
the  conveyance." 

According  to  the  opinion  to  J.  R.  Gideon,  a county  court 
has  the  power  and  authority  to  convey  real  estate  belonging 
to  the  county.  Such  conveyance  can  be  made  by  the  court 
itself  without  the  appointment  of  a commissioner.  Section 
49*270,  RSMo.  authorizes  the  county  court  "to  sell  and  cause 
to  be  conveyed  any  real  estate,  goods  or  chattels  belonging 
to  the  county  * * * • Hie  case  of  Odell  v.  Pile,  260  SW2d  521, 
decided  by  the  Supreme  Court  of  Missouri  in  1953,  held  that 
a county  court  was  authorized  to  grant  an  easement,  pursuant 
to  the  above  cited  section  of  the  statutes.  We  feel  therefore 
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that  the  county  court  may  grant  to  the  United  States  Government 
the  described  easement  and  the  conveyance  of  such  grant  can 
be  made  by  the  court  Itself  without  the  appointment  of  a 
commissioner.  Zt  is  assumed  that  the  easement  would  not  be 
prejudicial  to  any  purpose  to  which  the  land  Involved  may 
have  been  heretofore  dedicated. 

Very  truly  yours. 


THOMAS'  y . BB3IEWN" 

Attorney  General 

DLR:kd 

Enclosure 


Opinion  Request  No.  403  answered 
by  letter  by  James  J.  Murphy 


December  15#  1964 


IfiTeF 


Honorable  7.  M.  Brady 
Prosecuting  Attorney 
Benton  County 
Warsaw,  Missouri 

Dear  Mr.  Bradys 

We  have  your  letter  of  November  28,  1964,  in  which 
you  roquest  an  opinion  of  this  office  regarding  possible 
criminal  violations  arising  out  of  the  following  factst 

An  individual  has  been  appointed  a 
sub-agent  by  the  county  olork  for  the  purpose 
of  selling  hunting  and  fishing  permits  pursuant 
to  Section  2.25  (a)  of  the  Rules  and  Regulations 
of  the  Missouri  Conservation  Commission  (Wildlife 
Code).  A number  of  permits  have  been  sold  over 
a period  of  months  by  this  sub-agent,  but  he 
has  failed  to  remit  the  fees  therefor  to  the 
county  clerk  as  required  by  the  previously  cited 
section  and  has  converted  them  to  his  own  use. 

The  permit  fees  involved  amount  to  several 
hundred  dollars. 

In  that  the  sub-agent  acquired  possession  of  the 
money  lawfully  and  subsequently  converted  the  funds  to 
his  own  use  contrary  to  law,  he  is  guilty  of  embesslement 
under  earlier  Missouri  statutes.  State  v.  Rouasin,  354 
Mo.  522,  189  S.W.  2d  983.  However,  in  1955  the  general 
Assembly  enacted  Sections  56O.i56-56O.l6l,  RSMo  1959# 
creating  the  crime  of  stealing  and  providing  the  penalties 
therefor.  A primary  purpose  in  the  enactment  of  these 
statutes  was  to  eliminate  the  technical  distinctions 
between  the  offenses  of  larceny#  embesslement  and  obtaining 
money  under  false  pretenses#  State  v.  Oale#  Mo.#  322  S.W. 

2d  852,  854. 
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December  15*  196^ 


As  a result,  the  sub-agent  referred  to  In  your  letter 
may  be  charged  with  stealing  pursuant  to  Section  5^0. 156, 
RSKo  1959-  Since  the  money  involved  is  in  an  amount  in 
excess  of  Pifty  Dollars,  the  charge  is  a felony.  Section 
560.161  (2),  RSMo  1959. 


Youro  very  truly. 


mnas 

Attorney  General 


JMsBJ 


Opinion  No.  407 

Answered  by  Letter-Bushmann 


December  10,  1964 


Honorable  Robert  E.  Yocom 
Prosecuting  Attorney,  McDonald  County 
Pineville,  Missouri 

Dear  Mr.  Yocom: 

This  is  a follow-up  to  the  telephone  conversation  we 
had  yesterday.  If  you  will  recall,  I explained  to  you  that 
the  position  presently  being  taken  by  the  Department  of 
Revenue  is  that  they  will  allow  gasoline  tax  payments  to  any 
city  in  Missouri  as  long  as  they  meet  the  following  two 
requirements:  (l)  The  city  must  be  incorporated,  and  (2) 

the  city  must  have  a population  of  more  than  200  according 
to  the  last  preceding  federal  decennial  census. 

It  is  my  understanding  that  you  wish  to  incorporate 
the  presently  unincorporated  city  of  Rocky  Comfort,  Missouri. 

May  I suggest  that  in  order  that  you  meet  the  census  require- 
ment that  you  correspond  with  the  Bureau  of  Census  in  Washing- 
ton, D,  C.  and  request  a certification  from  them  as  to  the 
number  of  inhabitants  living  within  the  boundary  lines  of 
Rocky  Comfort,  as  of  April  1,  I960.  Once  you  have  obtained 
the  incorporation  of  Rocky  Comfort  and  have  received  a Bureau 
of  Census  certification  that  the  geographical  area  of  this 
city  contained  more  than  200  persons  on  April  1,  I960,  then 
you  should  forward  this  to  the  Department  of  Revenue  along 
with  the  request  that  Rocky  Comfort  start  receiving  gasoline 
tax  payments  under  Article  IV,  Section  30(a),  Constitution 
of  Missouri,  1945  . 

It  is  my  understanding  that  this  letter  contains  sufficient 
information  for  you  to  proceed  in  this  case  and  that  you  will 
correspond  with  this  office  requesting  a withdrawal  of  your 
opinion  request. 


FILED 
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Yours  very  truly. 


EGB/cs 


EUGENE  G.  feUSHMANN 

Assistant  Attorney  General 


Opinion  No.  411 

(Answered  toy  Letter  - Siddens) 


December  11,  1964 


FI  LED 


Honorable  Brunson  Hollingsworth 
Prosecuting  Attorney 
Jefferson  County 
Courthouse 

Hillsboro,  Missouri  63050 
Dear  Mr.  Hollingsworth: 

This  is  in  answer  to  your  Opinion  Request  No.  4ll  dated 
December  3,  1964,  in  which  you  ask  whether  our  Opinion  No. 

79  dated  November  10,  1964,  to  Ralph  B.  Nevins,  is  applicable 
to  second  class  counties. 

we  call  your  attention  to  Section  50.550,  Revised  Statutes 
of  Missouri  1959,  concerning  the  annual  budget  of  class  one  and 
class  two  counties,  which  contains  the  following  language: 

"The  annual  budget  shall  present  a complete 
financial  plan  for  the  ensuing  year.  It 
shall  set  forth  all  proposed  expenditures 
* • * for  the  repair  and  upkeep  of  bridges 
other  than  on  state  highways  and  not  in 
any  special  road  district  * * 

This  language  only  refers  to  bridges  and  does  not  mention  roads 
and  highways.  The  prohibition,  therefore,  against  Bpending 
gasoline  tax  money  in  first  and  second  class  counties  in  special 
road  districts  applies  only  to  bridges  and  does  not  apply  to 
roads  and  highways  in  special  road  districts  in  first  and  second 
class  counties. 


Very  truly  yours. 


THOMS  TTrElOLK TON 
Attorney  General 


Opinion  No.  413 

Answered  by  Letter  - Randolph 


December  31*  1964 


Honorable  E.  J.  Cantrell 
Representative,  6th  District 
St.  Louis  County 
3406  Airway 
Overland  14,  Missouri 

Dear  Representative  Cantrell: 

This  letter  is  in  answer  to  your  request  for  an  opinion 
on  the  question  of  whether  a city  of  the  fourth  class  may  by 
an  ordinance  establish  minimum  housing  standards. 

A city  of  the  fourth  class  has  limited  powers.  It  can 
exercise  only  such  powers  as  are  expressly  granted  by  statute 
or  those  necessarily  Incident  to  or  implied  by  the  powers 
expressly  granted,  City  of  Richland  v.  Null,  194  Mo.  App.  176, 

185  s.w.  250. 

With  respect  to  housing  standards  and  related  subjects, 
we  find  the  following  statutory  authority  granted  to  fourth 
class  cities.  Section  79*370,  RSMo.  1959*  provides  that  the 
Board  of  Aldermen  may  by  ordinance  secure  the  general  health 
by: 

"*  * * any  measure  to  regulate,  suppress 
and  abate  slaughterhouses,  slaughtering 
animals,  stockyards,  soap  and  other  fac- 
tories, pig  pens,  cow  stables,  and  other 
stables  and  dairies,  and  to  remove  the 
same,  and  to  regulate  or  prevent  the 
carrying  on  of  any  business  which  may  be 
dangerous  or  detrimental  to  the  public 
health,  or  the  manufacturing  or  rendering 
of  articles  obnoxious  to  the  health  of  the 
inhabitants;  and  to  pass  ordinances  for  the 
prevention  of  nuisances  and  their  abatement." 
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This  section  does  not  grant  to  the  city  the  power  to  de- 
clare that  a particular  condition  is  a nuisance  which  is  not 
so  at  common  law  or  by  statute.  City  of  Sturgeon  v.  Wabash 
Railroad  Company , 223  No.  App.  633,  17  S.W.2d  616. 

Under  Section  79.410,  RSMo.  1959#  the  board  of  aldermen 

may : 


"*  * * prohibit  and  prevent  all  encroach- 
ments Into  and  upon  sidewalks,  streets, 
avenues,  alleys  and  other  public  places  of 
the  city,  and  may  provide  for  the  removal 
of  obstructions  from  the  sidewalks,  curb- 
stones, gutters  and  crosswalks,  at  the  ex- 
pense of  the  owners  or  occupants  of  the 
ground  fronting  thereon,  or  at  the  expense 
of  the  person  causing  the  same;  they  may 
also  regulate  the  planting  of  shade  trees, 
erecting  of  awnings,  hitching  posts,  lamp 
posts,  awning  posts,  telephone,  telegraph 
and  electric  light  poles,  and  making  of 
excavations  through  and  under  the  sidewalks 
or  In  any  public  street,  avenue,  alley  or 
other  public  place  within  the  city.  * * *" 

Section  79*450,  RSMo.  1959#  provides  In  part: 

"3.  The  board  of  aldermen  may  also  regulate 
and  control  the  construction  of  buildings, 
the  construction  and  cleaning  of  fireplaces, 
chimneys,  stoves  and  stovepipes,  ovens#  boilers# 
kettles#  forges  or  any  apparatus  used  In  any 
building,  manufactory  or  business  which  may  be 
dangerous  In  causing  or  promoting  fires,  and  may 
provide  for  the  inspection  of  the  same. 

"4.  The  board  of  aldermen  may  also  provide  by 
ordinance  limits  within  which  no  building  shall 
be  constructed  except  of  brick  or  stone  or  other 
Incombustible  materials,  with  fireproof  roofs, 
and  Impose  a penalty  for  the  violation  of  such 
ordinance,  and  may  cause  buildings  commenced, 
put  up  or  removed  Into  such  limits  In  violation 
of  such  ordinance,  to  be  removed  or  abated.* 

Section  89.020,  RSMo.  1959#  reads: 


Honorable  e.  J.  Cantrell 


"For  the  purpose  of  promoting  health, 
safety,  morale  or  the  general  welfare 
of  the  community,  the  legislative  body 
of  all  cities,  towns,  and  villages  is 
hereby  empowered  to  regulate  and  restrict 
the  he i glit,  number  of  stories,  and  size 
of  buildings  and  other  structures,  the 
percentage  of  lot  that  may  be  occupied, 
the  size  of  yards,  courts,  and  other  open 
spaces,  the  density  of  population,  the 
preservation  of  features  of  historical 
significance,  and  the  location  and  use  of 
buildings,  structures  and  land  for  trade, 
industry,  residence  or  other  purposes, " 

Section  89.040,  RSMo.  1959*  provides! 

"Such  regulations  shall  be  made  in  accord- 
ance with  a comprehensive  plan  and  designed 
to  lessen  congestion  in  the  streets;  to  secure 
safety  from  fire,  panic  and  other  dangers;  to 
promote  health  and  the  general  welfare;  to 
provide  adequate  light  and  air;  to  prevent  the 
overcrowding  of  land;  to  avoid  undue  concentra- 
tion of  population;  to  preserve  features  of  his- 
torical significance;  to  facilitate  the  adequate 
provision  of  transportation,  water,  sewerage, 
schools,  parks,  and  other  public  requirements. 

Such  regulations  shall  be  made  with  reasonable 
consideration,  among  other  things,  to  the  char- 
acter of  the  district  and  its  peculiar  suita- 
bility for  particular  uses,  and  vdth  a view  to 
conserving  the  values  of  buildings  and  encour- 
aging the  most  appropriate  use  of  land  throughout 
such  municipality ." 

The  term  "minimum  housing  standards"  is  a little  vague  and 
we  are  not  sure  just  what  you  have  in  mind  and  of  course  we 
have  not  seen  the  proposed  ordinance,  yet  it  would  app ear  that 
unless  the  ordinance  carries  out  one  of  the  powers  expressed 
in  the  aforementioned  statutes  it  would  seem  doubtful  that  such 
an  ordinance  would  be  valid  as  authorized  by  statute.  We  do 
not  express  an  opinion  as  to  the  validity  of  any  particular 
proposed  ordinance. 


Very  truly  yours. 


DLRirp 


THOMAS  F.  EAGLETON 
Attorney  General 


As  regards  to  the  University  of  Missouri  and  its 
branches,  Lincoln  University  and  the  five  state 
colleges,  that:  1.  Under  the  Constitution  and 
Statutes  of  Missouri  a graduate  of  an  accredited 
high  school  does  not  have  an  absolute  legal  right 
to  be  admitted.  2.  The  governing  boards  of  these 
institutions  have  the  authority  to  set  by  rules 
and  regulations  admission  requirements  which  are 
reasonable  and  not  arbitrary.  3.  The  provisions 
of  neither  Article  IX,  Section  1(a),  Missouri 
Constitution  of  19^5>  nor  Section  l60. 090(2), 

RSMo  1959>  prevent  the  governing  boards  of  these 
institutions  from  adopting  reasonable  and  non- 
arbitrary  admission  requirements. 


December  29,  1964 


OPINION  NO. 


Honorable  R.  J.  (Bus)  King,  Jr. 

State  Representative 
10th  District  St.  Louis  County 
39  Ridgemoor  Drive 
Clayton  5#  Missouri 

Dear  Mr.  King: 

This  official  opinion  is  issued  in  response  to  your  request 
of  December  11,  1964. 

Your  letter  states  the  following  questions: 

"l.  Does  any  graduate  of  an  accredited 
Missouri  high  school  have  an  absolute 
right  to  be  admitted  to  a public  college? 

"2.  Does  the  University  of  Missouri  have 
the  authority  to  adopt  reasonable  rules 
as  to  admission  of  graduates  of  accredited 
Missouri  high  schools? 

"3.  Does  Section  160.090,  RSMo  1959*  or  any 
other  Missouri  statute  prevent  Missouri 
University  or  our  state  colleges  from  adopt- 
ing reasonable  rules  as  to  the  admission  of 
graduates  of  accredited  Missouri  high  schools? 


FILED 

4^/5 


415 


SCHOOLS : 
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"I  would  appreciate  it  if,  in  answer  to  my  opinion 
request,  you  would  set  forth  in  outline  or  summary 
form  such  admission  rules  (both  resident  and  non- 
resident) as  are  currently  in  effect  at  the  Univer- 
sity of  Missouri  (including  its  branches  at  Holla, 

Kansas  City,  and  St.  Louis),  Lincoln  University, 
and  finally  each  of  the  five  state  colleges." 

In  general,  state  legislatures  may  by  statute  impose  reasonable 
requirements  for  admission  to  state  colleges  and  universities.  Such 
requirements  do  not  violate  the  Fourteenth  Amendment  of  the  United 
States  Constitution.  Waugh  v.  Board  of  Trustees,  237  U.S.  389; 
Hughes  v.  Caddo  Parish- School  Board,  57  F.  Supp.  508. 

Father  than  prescribe  admission  standards  by  statute,  the  leg- 
islature may  empower  the  board  of  regents  or  curators  to  make  nec- 
essary rules  and  regulations.  When  so  empowered,  the  board  may  set 
such  admission  requirements  as  are  reasonable  and  not  arbitrary. 
Newman  v . Graham,  Idaho,  3^9  P2d  716;  Foley  v.  Benedict,  Tex.,  55 
SW2d  605;  Lesser  v.  3oard  of  Education,  239  NYS2d  77b. 

Our  research  reveals  that  the  courts  of  this  state  have  never 
specifically  considered  the  legality  of  admission  requirements  set 
by  the  state  universities  or  colleges. 

However,  admission  requirements  of  the  Harris  Teachers  College 
were  upheld  by  our  Supreme  Court  In  the  case  of  Kayser  v.  Board  of 
Education,  Mo.,  201  SW  531.  The  board  had  adopted  an  admission  re- 
quirement whereby  graduates  of  St.  Louis  Public  Schools  who  were  in 
the  upper  two-thirds  of  their  class  were  admitted  to  the  college 
without  examination.  All  others  were  required  to  qualify  by  exam- 
ination. The  court  held  that  the  Harris  Teachers  College  was  not 
a public  school  in  the  sense  that  grade  and  high  schools  are  public 
schools  and  that  the  board  could  limit  admissions  by  reasonable  reg- 
ulations . 

The  Harris  Teachers  College  was  established  by  and  is  under  the 
control  of  the  board  of  education  of  St.  Louis  City.  Thus,  the 
Kayser  case  supports  but  does  not  specifically  authorise  the  conclu- 
sions hereinafter  reached  regarding  the  state  universities  ana  col- 
leges . 


The  Legislature  has  specifically  empowered  the  governing  boards 
of  the  state  colleges  and  universities  to  prescribe  qualifications 
for  admission. 

Section  172.360,  RSMo  1959#  applicable  to  Missouri  University 
states : 
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"All  youths,  resident  of  the  state  of 
Missouri,  over  the  age  of  sixteen  years, 
shall  be  admitted  to  all  the  privileges 
and  advantages  of  the  various  classes  of 
all  the  departments  of  the  university  of 
the  state  of  Missouri  without  payment  of 
tuition;  provided,  that  each  applicant 
for  admission  therein  shall  possess  such 

scholastic  attainments  and  mental  and 

moral  qualifications  as  shall  be  prescribed 

in  rules  adopted  and  established  py  the~ 

board  of  curators;  and  provided  further, 

that  nothing  herein  enacted  shall  be  con- 
strued to  prevent  the  board  of  curators  from 
collecting  reasonable  tuition  fees  in  the 
professional  departments,  and  the  necessary 
fees  for  maintenance  of  the  laboratories  in 
all  departments  of  the  university,  ana  es- 
tablishing such  other  reasonable  fees  for 
library,  hospital,  incidental  expenses  or 
late  registration  as  they  may  deem  necessary." 

(Emphasis  added.) 

The  curators  of  Lincoln  University  have  the  same  power. 

Section  175.040,  RSMo  1959: 

"It  is  hereby  provided  that  the  board  of 
curators  of  the  Lincoln  University  shall 
organize  after  the  manner  of  the  board  of 
curators  of  the  state  University  of  Missouri; 
and  it  is  further  provided,  that  the  powers, 
authority,  responsibilities,  privileges,  im- 
munities, l.-i  abilities  and  compensation  of 
the  board  of  curators  of  the  Lincoln  Univer- 
sity shall  be  the  same  as  those  prescribed 
by  statute  for  the  board  of  curators  of  the 
state  University  of  Missouri,  except  as 
stated  in  this  chapter." 

Sections  174.120  and  174.130,  RSMo  1959*  are  applicable  to  the 
state  colleges: 

"Each  state  teachers  college  shall  be 
under  the  general  control  and  management 
of  its  board  of  regents,  and  the  board 
shall  possess  full  power  and  authority 
to  adopt  all  needful  rules  and  regula- 
tions for  the  guidance  and  supervision 
of  the  conduct  of  all  students  while 
enrolled  as  such;  to  enforce  obedience 
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to  the  rules;  to  invest  the  faculty 
with  the  power  to  suspend,  or  expel 
any  student  for  disobedience  to  the 
rules,  or  for  any  contumacy,  insub- 
ordination, dishonesty,  drunkenness  or 
immoral  conduct;  to  appoint  and  dismiss 
all  officers  and  teachers;  to  direct  the 
course  of  instruction;  to  designate  the 
textbooks  to  be  used;  to  direct  what  re- 
ports shall  be  made;  to  appoint  a treas- 
urer for  such  college,  and  to  determine 
the  amount  of  his  bond,  which  shall  be 
in  amount-  not  l<=rs  than  ten  thousand  dol- 
lars; and  to  hare  the  entire  management 
o.f  the  college,  including  qualifications 
lor  admission.  'Emphasis  added.) 

"Each  board  may  make  such  rules  and  reg- 
ulations for  the  admis  sion  of  students  as 
may  be  deemed  proper." 

These  statutes  are  clear  and  express  in  granting  the  power  to 
adopt  admission  standards.  However,  as  you  have  requested,  we  will 
consider  whether  ary  other  state  law  abrogates  or  limits  the  above 
express  authorization. 

You  inquire  whether  Section  160. 090,  ESMo  1959>  would  prevent 
Missouri  colleges  and  universities  from  adopting  reasonable  ad- 
mission requirements  to  apply  to  graduates  of  accredited  state  high 
schools . 

Section  160.090(1),  ESMo  1959 > provides: 

"The  state  board  of  education  shall: 

"(8)  Classify  the  public  schools  of  the 
state,  subject  to  such  limitation  as  may 
hereafter  be  provided  by  law,  establish 
requirements  for  the  schools  of  each 
class,  formulate  rules  governing  the  in- 
spection and  accreditation  of  schools  pre- 
paratory to  classification,  and  such  ac- 
credited school  work  shall  be  given  full 
credit  in  requirements  for  entrance  ~to 

and  classification  in  any  educational  in- 

stiTUTion  supported  in  whole  or  in  part 

by  state  appropriatlorTT"  (Emphasis'  added  . ) 
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We  are  not  aware  of  any  court  opinion  construing  this  statute. 

We  note  that  a similar  provision  was  in  effect  when  the  Kayser  case, 
supra,  was  decided.  (See:  Section  10923,  HSMo  1909). 

It  is  our  opinion  that  the  above  quoted  statute  does  not  require 
state  colleges  and  universities  to  admit,  without  futher  qualifica- 
tion, all  graduates  of  accredited  state  high  schools.  Rather,  we 
read  the  statute  to  require  ail  state  educational  institutions  to 
give  the  same  academic  credit  value  for  work  in  accredited  state  high 
schools  as  is  given  by  the  state  board  of  education.  In  short,  these 
institutions  cannot  discount  work  done  at  ar.  accredited  high  school. 

If  Section  160.090(2)  is  construed  as  requiring  educational  in- 
stitutions to  admit  all  graduates  of  accredited  high  schools,  it 
would  be  in  direct  conflict  with  Sections  172. 360,  174.120  and  174.130 
which  expressly  authorize  the  establishing  of  admission  qualifications. 
Statutes  must  be  read  together  and  construed  to  be  in  harmony  if  pos- 
sible. Since  Section  160. 090(2)  can  be  read  harmoniously  with  these 
other  statutes,  we  so  read  it. 

Thus  we  conclude  that  Section  160.090(2)  does  not  prevent  state 
colleges  and  universities  from  establishing  reasonable  admission 
qualifications  applicable  to  graduates  of  accredited  state  high  schools 
so  long  as  the  same  credit  value  is  given  for  accredited  hlgn  school 
work,  as  is  given  by  the  state  board  of  education. 

The  only  other  state  law,  to  our  knowledge,  that  might  appear 
to  prevent  the  reasonable  regulation  of  admissions  is  Article  IX, 
Section  1(a),  Missouri  Constitution  of  1945,  which  provides: 

"A  general  diffusion  of  knowledge  and 
Intelligence  being  essential  to  the  preser- 
vation of  the  rights  and  liberties  of  the 
people,  the  general  assembly  shall  establish 
and  maintain  free  public  schools  for  the 
gratuitous  instruction  of  all  persons  in 
this  state  within  ages  not  in  excess  of 
twenty-one  years  as  prescribed  by  law.  * * *" 

A similar  provision  was  contained  in  the  Missouri  Constitution  of 
1875,  i.e..  Article  XI,  Section  1.  The  Supreme  Court  of  Missouri, 
en  banc,  considered  the  provision  of  the  1875  Constitution  In  Lincoln 
University  v.  Hackmann,  Mo.,  243  SW  32C.  The  court  held  that  Lincoln 
University,  Missouri  University  and  the  state  colleges  were  not  part 
of  the  free  public  school  systems  of  the  state.  Also  in  the  Kayser 
case,  supra,  the  court  held  Harris  Teachers  College  also  not  to  be 
a "public  school"  within  the  meaning  cf  the  Constitution. 
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The  maintenance  of  the  stare  university  and  colleges  is  auth- 
orized under  Article  IX,  Section  9(b)  of  the  19^5  Constitution 
ar d not  under  Article  IX,  Section  1(a)  quoted  supra. 

Hence,  we  conclude  that  Article  IX,  Section  1(a)  of  the  Con- 
stitution of  19-5  is  not  applicable  to  the  state  institutions  of 
higher  education  and  does  not  prevent  the  adoption  of  reasonable 
admi s s i on  re  qui reraent s . 

You  further  request  that  we  summarize  the  currently  effective 
admission  requirements  of  the  University  of  Missouri  and  its  branches, 
Lincoln  University,  and  also  each  of  the  state  colleges.  An  appendix 
is  attached  hereto  setting  forth  current  admission  requirements  as 
shown  in  the  bulletins  of  the  respective  schools. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  as  regards 
to  the  University  of  Missouri  and  its  branches,  Lincoln  University 
and  the  five  state  colleges,  that: 

1.  Under  the  Constitution  and  Statutes  of  Missouri 

a graduate  of  an  accredited  high  school  does  not  have 
an  absolute  legal  right  to  be  admitted. 

2.  The  governing  boards  of  these  institutions  have 
the  authority  to  set  by  rules  and  regulations  ad- 
mission requirements  which  are  reasonable  and  not 
arbitrary . 

3.  The  provisions  of  neither  Article  IX,  Section  1(a), 
Missouri  Constitution  of  19^5,  nor  Section  160. 090(2), 

RSMo  1959*  prevent  the  governing  boards  of  these  insti- 
tutions from  adopting  reasonable  and  non-arbitrary  ad- 
mission requirements. 

The  foregoing  opinion  which  I hereby  approve,  was  prepared  by 
my  Assistant  Louis  C.  DePeo . 


Yours  very  truly 


Attorney  General 


LCD : rp 


Attachment 


APPENDIX 


OPINION  NO.  415 
Issued  December  29  < 1964 

The  currently  effective  admission  requirements  of  the  Uni- 
versity of  Missouri  and  its  branches,  Lincoln  University,  and 
each  of  the  state  colleges,  are  summarized  from  their  respective 
official  bulletins  to  be  as  follows: 

Missouri  University  and  its  branches  - 

In  general,  the  admission  requirements  are: 

Missouri  residents  who  are  graduated  from  an  accredited  high 
school  in  the  upper  two-thirds  of  their  class  are  admitted  without 
examination;  those  in  the  lower  one-third  of  their  graduating  class 
must  qualify  by  examination  and  are  admitted  only  on  a probation 
status . 

Nonresidents  of  Missouri  must  rank  in  the  upper  half  of  their 
high  school  graduating  class  in  order  to  be  admitted,  without  exam- 
ination. (At  UMKC  those  in  the  upper  half  must  also  qualify  by  exam- 
ination) . 

School  of  Mines  and  Metallurgy  at  Holla  admits  all  graduates 
of  accredited  high  3cnooIs.  If  the  applicant  does  not  have  a high 
school  certificate  he  must  take  an  examination. 

Lincoln  University,  Jefferson  City  - 

Admission  may  be  gained  by  certification  of  fifteen  units  of 
high  school  work  or  by  passing  an  examination.  The  University 


"*  * * reserves  the  right  to  reject  any  applicant  whose  character 
and  scholastic  records  elsewhere  were  unsatisfactory  or  who  is  net 
officially  recommended  by  the  principal  or  some  other  certified  of- 
ficer of  the  school  from  which  he  comes.  For  nonresidents  of  Mis- 
souri the  University  reserves  the  right  to  reject  any  applicant 
for  any  reason  it  considers  adequate . " 

Northeast  Missouri  State  Teachers  College,  Kirksville  - 

"Graduates  of  accredited  high  schools  in  Missouri  will  be 
admitted  * * 

Nonresidents  must  be  in  the  upper  three-fourths  of  their  grad- 
uating class  or  they  may  qualify  by  examination  if  they  have  a "C" 
average,  or  else,  they  may  enroll  provisionally  during  the  summer 
term. 

Central  Missouri  State  College,  Warrensburg  - 

Apparently  all  graduates  of  accredited  high  schools  are  admitted. 

Southeast  Missouri  State  College,  Cape  Girardeau  - 

Applicants  with  a certificate  of  an  accredited  high  school  are 
admitted.  If  the  applicant  has  no  certificate  he  may  be  admitted  by 
examination. 

Southwest  Missouri  State  College,  Springfield  - 

All  graduates  of  accredited  Missouri  high  schools  are  admitted. 
Nonresident  applicants  are  required  to  take  an  examination  unless  in 
the  upper  two-thirds  of  their  graduating  class. 
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Northwest  Missouri  State  College , Maryville  - 


Apparently  all  graduates  of  accredited  high  schools  are  admitted. 
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INSURANCE:  Acceptance  of  regular  life  insurance  law  by 

Manchester  Life  Insurance  Company,  a stipulated 
premium  plan  company. 


Opinion  No.  4l6 


December  14,  1964 


Honorable  Ralph  H.  Dugglns 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 


FILED 


Dear  Mr.  Dugglns: 

By  letter  dated  December  9,  1964,  you  requested 
an  opinion  from  this  office  pursuant  to  Section  377*450, 
RSMo  1959*  as  to  whether  documents  submitted  by 
Manchester  Life  Insurance  Company  are  in  proper  legal 
form  for  the  acceptance  of  the  provisions  of  Sections 
376.010  to  376.670,  RSMo  1959*  by  a life  insurance 
company  doing  business  under  the  stipulated  premium 
plan  pursuant  to  Sections  377.200  to  377*460,  RSMo  1959. 
These  documents  consist  of  the  Certificate  of  Amendment, 
Minutes  of  Special  Meeting  of  Board  of  Directors,  and 
Waiver  of  Notice  of  Special  Meeting. 

Section  377.450,  provides  that  the  Articles  of 
Incorporation  and  bylaws  shall  be  amended  to  conform 
to  the  provisions  of  Sections  376.010  to  376. 670  the 
same  as  if  the  company  had  originally  been  Incorporated 
thereunder.  This  section  also  provides  that  the  amended 
articles,  together  with  other  documents,  shall  be  sub- 
mitted to  the  attorney  general  for  his  examination  and 
approval  of  the  legal  form  thereof.  Upon  such  examination 
the  following  comments  are  tendered. 


1.  The  Certificate  of  Amendment  submitted  sets 
forth  only  the  amendments  to  the  Articles  of  Incorporation. 

We  construe  Section  377.450  to  require  the  entire  articles 
as  amended  to  be  submitted.  This  office  is  unable  to  deter- 
mine whether  or  not  the  amended  articles  of  Incorporation 
are  in  accordance  with  the  provisions  of  Sections  376.010 
to  376.460  unless  we  are  able  to  examine  the  entire  document. 
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2.  Proposed  Article  Sixth  recites  that  one  of  the 
purposes  for  which  the  company  is  formed  Is  to  provide 
for  indemnity  against  death  or  disability  occasioned  by 
accident  or  sickness.  Pursuant  to  Section  376. 010 
Article  Sixth  should  provide  that  such  accident  and  health 
Insurance  shall  be  made  a separate  department  of  the 
business  of  the  company. 

3.  Proposed  Artiole  Third  provides  that  the  amount 
of  the  capital  stock  shall  be  $200,000.00.  Section 
376.280,  Cum.  Supp.  1963*  provides  that  no  company  formed 
under  the  provisions  of  Sections  376*010  to  376.670  shall 
commence  to  do  business  unless  upon  an  actual  capital  of 
at  least  $200,000.00  and  a surplus  of  at  least  $200.000.00. 
Proposed  Article  Third  should  include  a provision  for  a 
surplus  of  at  least  $200,000.00. 

A.  The  Certificate  of  Amendment  does  not  show  the 
number  of  directors  or  the  manner  in  which  the  corporate 
powers  granted  by  Sections  376.010  to  376.670  shall  be 
exercised.  The  Minutes  of  Special  Meeting  of  Board  of 
Directors  reflect  that  all  of  the  directors  were  present, 
seven  in  number.  Section  376. 060  and  376.100  require  that 
the  charter  of  a corporation  formed  under  Sections  376. 010 
to  376.670  shall  set  forth  the  manner  in  which  the  corporate 
powers  shall  be  exercised  showing  the  number  of  directors, 
which  shall  be  not  less  than  nine  nor  more  than  twenty- one, 
their  powers  and  duties,  the  manner  of  electing  them,  and 
such  other  particulars  as  may  be  necessary.  The  amended 
articles  of  incorporation  should  include  a provision  in 
this  regard . 

Because  of  the  deficiencies  above  noted,  the  legal 
form  of  the  Certificate  of  Amendment  of  Manchester  Life 
Insurance  Company  is  not  approved. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Thomas  J.  Downey. 

Very  truly  yours. 


TJDdg 


thSmAS  ¥.-  ’lAaLSWii 
Attorney  General 


OPINION  REQUEST  NO.  423 
(Answered  by  Letter  - C.  B.  Burns,  Jr.) 


December  1 6,  1964 


Mr.  0.  E.  Petti John 
Chief,  Real  Estate  Division 
U.  S.  Army  Engineer  District,  Kansas  City 
Corps  of  Engineers 
1800  Federal  Office  Building 
Kansas  City,  Missouri  64106 

In  Re:  MRKRE-MI  (Port  Crowder,  7367  & 73^2) 

Dear  Mr.  Petti John: 

This  is  in  answer  to  your  letter  of  recent  date 
regarding  a right-of-way  easement,  which  the  Missouri 
State  Highway  Department  has  requested  over  an  existing 
road  located  on  the  Fort  Crowder  Military  Reservation. 

As  you  stated  in  you r letter.  Public  Law  87-852 
provides  that  the  relinquishment  of  legislative  Juris- 
diction by  a Federal  agency  to  the  state  may  be  accom- 
pli shod  by  filing  with  the  Governor  of  the  state  a 
notice  of  relinquishment  to  take  effect  upon  acceptance 
thereof  or  by  proceeding  as  a state  law  may  provide. 

The  State  of  Missouri  has  no  statutes  as  to 
acceptance  by  the  state  of  the  relinquishment  of  Federal 
jurisdiction  in  such  situations.  Therefore,  it  is  our 
view  that  the  relinquishment  of  the  legislative  Juris- 
diction nay  be  accomplished  under  Public  Law  87.852  by 
the  filing  with  the  Governor  of  a notice  of  relinquish- 
ment which  relinquishment  shall  take  effect  upon  acceptance 
by  the  Governor. 


i FILED  . 
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Yours  very  truly. 


CBB/fh 


THOMAS  F.  EAGLETON 
Attorney  General 


INSURANCE: 


Articles  of  Incorporation  of  Kennedy  National  Life 
Insurance  Company. 


Opinion  No.  4 33 


December  29,  1964 


Honorable  Ralph  H.  Duggins 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Dugglns: 

By  letter  dated  December  22,  1964,  you  requested 
an  opinion  from  this  office  as  to  whether  documents 
submitted  by  Kennedy  National  Life  Insurance  Company 
are  In  accordance  with  Chapter  376  of  the  statutes  and 
are  not  Inconsistent  with  the  Constitution  and  laws  of 
this  State  and  the  United  States.  These  documents  con- 
sisted of  executed  copy  of  the  Declaration  of  Intention 
of  the  Original  Incorporators  of  Kennedy  National  Life 
Insurance  Company,  a copy  of  the  Articles  of  Incorporation 
of  such  corporation  to  be  formed  under  the  provisions  of 
Chapter  376,  RSMo  1959,  and  the  Publisher’s  Affidavit  as 
to  publication  of  said  Articles  as  required  by  Sections 
376.050  and  376.070,  RSMo  1959. 

An  examination  of  the  documents  referred  to  In  the 
preceding  paragraph  has  been  made  as  required  by  Section 
376.070,  RSMo  1959*  and  it  Is  the  opinion  of  this  office 
that  the  same  are  found  to  be  In  accordance  with  the 
provisions  of  Chapter  376,  RSMo  1959*  and  not  inconsistent 
with  the  Constitution  and  laws  of  this  State  and  the 
United  States. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant  Thomas  J.  Downey. 

Very  truly  yours. 


fflllUED 


TJD/dg 


th(5mas  r.  racRor 

Attorney  General 


